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PREFACE. 

This  is  an  attempt  to  state  and  classify  the  ad- 
judged law  applicable  to  Telegraphs,  Telephones, 
Electric  Lights,  Electric  Railways,  and  other  Elec- 
trical Appliances.  The  subject  is  a  rapidly  growing 
one.  The  decisions  are  multiplying  with  such 
rapidity  that  they  have  almost  outrun  the  diligence 
of  the  author.  The  author  acknowledges  the  as- 
sistance of  Profesofli^p  J'aiiies '  A<  YiaTitis,  of  the  Law 
Department  of  the  IJuivarsity.  jof  Missouri,  who 
made  a  critical  examin&tioA  of  a  portion  of  his 
manuscript,  and  made  y<rJuabie  suggestions  as  to 
alterations  and  additions. 
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I.  Ai  iu-lruini'iii-'  .if  lll^|■^^lilt^•  «.:uiiimer(i'. 
X.  ProvisinoK  or  tlie  KcviBcd  Slututen  of  the  tliiHetl  Kt^ites. 
3.  Validity  aud  EfFvut  of  ihla  SUtiilc  iti  Gcnttriil. 

i.  Rffpct   o(  tbis  StHlute  ill  RxeTiiptiiigTe]e}rruph  UcimpAtileB  Irura 

SiHit!  Tiixatlnn  sod  Control. 

■'•.  lovalidlty  ut  Stale  Stuiuie  I'rwwrlbiug  l'riiirUiDi>  of  lnt«ratM« 

It.  Limit  of  St&te  fun  it  of  'I'uxiillon :  Property  Tasable— lRb>raliii« 

BuitneKB  Hill. 

7.  Llcensi'  Tax  Inr  the  Privilege  of  Dolag  BuHinesA. 

H.  No  Exoliulve  Privilegu  nl  KstablUhlDg  Line. 

».  Htnio  Grant  of  Esi'iDHivi;  Prl\iloge  lo  a  Partitolur  Coiapwiy. 

10.  Kxduslve  PrlvilpgDB  under  UDlled  Rtates  PatentA. 
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i  I. 


IiiHlrii 


II  In 


:tr   riitc: 


Under  the  Constitution  oC  tlie  United  States  Con- 
grees  possesses  the  power  t.o  regulate  commerce 
among  the  several  States.'  The  present  doctrine 
of  the  Supreme  Court  <if  the  United  States  is  that 
this  grant  of  power  to  Congress  excludes  its  ex- 
ercise by  thn  States,  so  that  where  Congress  hiisnot 
exercised  the  power  Hn  imn-actioii  is  deemed  equiv- 
alent U)  a  declaration  thai  fomnicnr*'  in  the  givt-n 
•  Coat.  IT.  ft..  ;irt.  I.  li  H,  cl.  H. 

>1)  I 


particular  should  be  tVeo.'  80  jealous  is  tin-  Fj| 
eral  jutJiciary  about  protecting  in  Congregs  n  power 
which  that  body  lias  seldom  seen  fit  to  oxercine, 
tliat  it  holds  that  every  interference  by  the  States 
with  the  instruments  of  interstate  commerce, 
whether  by  way  of  reguhvtion  or  taxation,  except 
such  as  may  fall  within  what  is  called  the  police 
power,  is  void.  This  police  power  is  perhaps  the 
vaguest  and  worst  defined  .governniental  power 
which  exists.  It  is  said  by  the  Supreme  Court  of 
the  Uuited  States  to  be  the  power  of  tlio  State  to 
protect  the  lives,  limbs,  health  and  morals  of  its 
citizens,'  In  slmrt,  it  is  the  power  of  self-preserva- 
tion. Roughly  speaking,  it  may  be  said  that  Con- 
gress possesses  none  of  it.  and  that  the  States  pos- 
sess all  of  it.'  This  police  power  of  the  States, 
wherever  it  touches  the  boundaries  of  Federal 
power,  or  wherever  it  is  so  exerted  as  to  raise  what 
are  termed  "Federal  questions,"  is  bounded  only  by 
those  conceptions  of  what  is  reasonable  and  just 
which  prevail  at  the  particular  hour  in  the  minds  of 
the  members  of  the  highest  Federal  judicial  tri- 
bunal. But,  whatever  may  be  its  nature  or  extent, 
the  authority  of  Congress   over   the   regulation   of 

'  OlouL-eBter  Ferry  Co.  v.  PpnnsflviLiila.  11-t  U.  8.  190;  Brovn  v, 
Houatoti,  in  U.S.  022;  Pickurd  v.  Pulliiisn  SoulUern  CsrCo.,  1I7U.S. 
34;  Wabiuh.  uUv  R.  Co.  v.  Illinois,  US  tJ.  S.  S.'^r;  Walling  v.  Micbigiin, 
UEI  U.  S.  446;  Oon^aa  v.  MarrUud,  130  U.  H.  ^2;  CasK  uf  tbe  SUIk 
Freight  Tax.  15  Wall.  (U.  S.)  232;  Cotiley  v.  Port  WKiiIenj.  12  How. 
(C.  S.)2!IS;  Uilinan  V.  Pblladulpbla,  3  Wall.  (U.  8.)  713;  Hall  v.  De 
Cuir.  95  0.  S.  486,  4!JT;  R&tlrottd  Co.  v.  Humu.  05  U.  S.  Wi. 

'  Hugler  V.  KaiieaB,  12.1  XJ.  8.  603;  Butulit-rv'  Union  v.  Cre«ceDt  0)1/ 
Co.,  Ill  U.  S.  T4G;  Tfick  Wo  V.  Hopkins,  118  U.  S.  3.16;  B^^erCo.». 
HaMachuSetU.  U7  tJ.  S.  35;  Ferliliatiig  Co.  V.  H^de  Park,  B7  tl.  8.  0(1«. 
669. 

'  CongroHs  Indeed  exerclsee  some  or  lUv  police  powi^r  Itiilln-iill; 
ibrougb  Ibe  exercise  of  its  oUurponen,  a^  wbcre  ll  exelmlni  Initiinral 
publiuattona  Troni  the  mails. 


ftTATITORV   pmiVl!*inNS.  3 

iitertitat«  i-oumitfiTf  is  [taramount  to  it;  m  <l  when 
he  two  conflict,  the  police  po\%'er  of  the  Stnty  must 
jive  way,'  Except  in  so  far  as  they  are  subject  tti 
h)6  power  on  Uie  part  of  the  States,  lelegrapli  coiii- 
Ipanies  which  cross  the  houudary  Hue  of  the  Stute 
MFf  free  from  State  regulation  or  taxation.  They 
|»re  instruments  of  commerce,  and  where  they  pass 
Ifroui  one  State  to  another,  of  interstut*?  eommorc<': 
Ittml  instruments  of  interstate  commerce  can  never 
Ibe  refTuiateii  nor  taxed  as  such  by  a  singh)  State.' 
■In  pursuance  of  the  same  idea,  it  hus  been  held  hy 
la  State  court  that  the  Act  of  Congress.'  giving  to 
lany  telegra[tli  fompany  the  riglit  to  construct,  etc., 
itelegraph  liiicr^  on  the  public  lands  of  tlie  United 
■Statea,  etc..  upon  evidence  of  acceptance  of  ita 
■terms  under  specified  restrictions,  etc..  is  a  regula- 
iUon  of  commerce,  within  the  memiingof  that  claune 
lof  Hie  United  Stiites  Oonstitution  which  declares 
Ithat  Congress  sliall  li;tve  the  power  to  ''regulate 
■  commerce,  etc..  simong  tiie  several  States."  and 
I BUpefifed'es  State  legislation  nn  tlie  subject.* 

$  2.  ProvlHiuuii  of  tlie  Kevisod  Statuten  of  th« 
j  tTnlted  Htaten. — Several  Acts  of  Congress,  ns  now 
I  oollected  in  the  Revised  Statutes  of  the  I'nitod 
I  States,  confer  important  privileges  upon  telegraph 
I  compunics  accepting  their  provisions,  and  have  been 
I  the  basis,  in  part  at  least,  of  a  lineof  imporUuit  ju- 


■II*nd»«on  V.  Svw  York.  M  U.S.  368;  Chy  l.uiig  v.  PiT.-iiiiiii.  M. 
I  ITG;  RftllniMilCoinpany  v.Hiiarii.  I>&  U.S. 'tCA;  Beer  0».  v.  .MiiMucbu- 
I  »«t«,  W  C.  S.  3».  33;  Lel»y  v.  II«r.tln.  Ills  V.  S.  IIW. 

'  lUnnmaii  v.  WwterD  Union  T-l.  Co..  127  u'  S.  41 1 ;  ».  <?..  2  Inier- 
I  Aal*  Com-  Rep.  M);  Foi.mooU Tel.  C".  r.  W^Merii  llalou  T<I.  Co..  IW 
I  U.  8.  1;  TrlpgiHpli  C<>.  v.  Texiw,  105  U-  .S.  IHO;  Wi'iincu  I'riloii  IVl- 
"».  Y.  PpDilleliin,  123  V.  «.  :M7. 

■  U  V.  S.  SIni.  &r  iMtgr.  -221 :  poti.  next  ni-iillon. 

'  We«l«ni  Tiiloii  Tel.  Ou.  v.  Alliinth-.  rU-   Tfl.  i  ■■,,  r.  Nt-v,  Mn. 


dicial    decisions    exemptinj^    such    companies 
State  taxation    and   conti^ol.     'I'lu-si-    provisions  | 
ati  follows  : 

■'  Any  l«lcgi-apli  umiii^miij  now  iirgHtiizfd,  •»■  wliii-h  may  I 
after  b«  i>i^anize<l,  under  the  laws  of  any  Slalti,  shall  have  thr 
light  t<)  conatniut.  maintain  and  o|M^i'atc  lines  of  telegraph  ttiroui^h 
and  ovvv  any  part  of  the  pnblic  domain  of  the  United  Stntea,  over 
itnd  along  any  of  the  military  or  post-roads  of  the  United  Stati's 
which  have  I>cen  or  may  bei-eaft«r  t>c  declared  such  liy  law.  ttud 
over,  under  or  across  the  navigable  streams  or  waters  of  thf 
United  States ;  but  such  lines  of  telegraph  shall  lie  so  constructed 
and  maintained  as  not  to  obstruct  the  navigation  ol  such  streatm 
and  waters,  or  interfere  with  the  ordinary  Iruvel  on  such  militivy 
iw  post-roa(L»-' 

"  Any  telegraph  company  organised  under  llu'  laws  of  any  Stale 
shall  have  the  right  to  take  and  use  from  the  jinhtic  lands  through 
which  its  lines  of  telegraph  may  pass,  the  necerutar)'  stone,  timber, 
and  other  materials  for  its  posts,  piers,  stations,  and  other  need- 
ful uses  in  the  constructitm,  maintenance  and  operation  of  its  linvs 
of  telegraph,  and  may  pre-empt  and  use  sucli  |K>rtioii  of  the  un- 
occupied public  lands  subject  to  pre-emption  llimngh  which  ihejr 
lines  of  telegraph  may  be  located  as  may  be  necessary  for  their 
stations,  not  exceediug  forty  acres  for  each  station  :  but  sueh  sta- 
tions shall  not  be  within  iifteen  miles  of  each  otiier."*  ■ 

"The  rights  and  pri\-ileges  grsnteil  under  Mic  provisions  ut  thf 
Act  of  July  twenly-fonr.  eighteen  hundred  and  sixty-tilx,  entitled 
'  An  act  to  aid  in  the  construction  of  telegraph  lines,  and  t^i  «■- 
cure  to  llie  government  the  use  of  the  «inic  for  postal,  militarj* 
and  other  purjmses,'  or  under  this  title,  shall  not  be  transferred 
by  any  company  acting  thcrennder  to  any  other  corporation,  asso- 
mation  or  person."' 

'■  Telegrams  between  the  several  dcpartineuts  of  the  guveruinenl 
and  their  oltleers  and  iments,  in  their  transmission  over  Ilic  linc- 
of  any  telegraph  company  to  which  hus  been  given  the  right  of 
way.  limber,  or  stjtiion  lands  from  the  iiublic  domain,  shiill  bav>' 


iCoDit.  .Inlyi4.  ISOd.  ■ 
AiA  Oonx.  tVli.  30.  187T.  I 
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STATUTORY    PHOVIsrONS. 


I  [iriorit.Y  "Vfi'  all  other  Imttituwu,  ut  siiuh  ralvs  vm  Hit-  I'oslrauater- 
I  (ieneral  shall  unnuully  Ilx.  And  nn  part  of  unj  approprialion  for 
I  the  twveml  (lepartiiiiintM  i>[  T)ie  guvernment  ahull  Ik-  paid  to  any 
I  wimpftny  wiiieh  ntiglucts  oi'  rcfiiHts  to  traiismil  stmh  ti-lefrrains  In 
I  iiccordxni^e  witti  the  provisions  of  this  secdon."' 

'  'Hie  tJnit«d  States  may.  for  postal,  military,  or  other  purposes, 
1  purchase  all  the  telegraph  lines,  properly  and  effeel*  of  any  or  all 
I  compaiiieH  acliuj;  under  the  proviuions  of  tlie  Act  of  July  Iweuty- 
I  funrlli.  cigtitiieii  hutiilrfd  atid  sixty -six,  enlitlod  '  An  act  to  aid  in 
I  the  L'onst ruction  of  k'lef;raph  lines,  and  to  secure  to  the  govern- 
icnt  the  use  of  the  same  for  postal,  military  and  other  purposes,' 
I  or  under  this  title,  at    an   appraised  value,  to  Ih;  aseertained  by 
I  five  compet«nt.  dieinti-rusU'd  permms,  two  of  ivhom  shall  be  se- 
lected by  the    Postmaster-General  of  tlie  UniU-'d  Slates,  two  by 
I  theiiumpany  interested,  and  one  by  the  four  previously  selected."* 
"  IlctoFc  any  l«legraph  company  shall  exercise  any  of  the  pow- 
rs  or  privileges  conferred  by  law  such  company  shall   llle  their 
I  writlen  acceptance  with  the  Postmaater-Oeneral  of  the  restrictions 
I  kod  obligations  reijuired  by  law."" 

"Whenever  any  telegraph  company,  after  having  filed  their  writ- 
len oceeptance  with  the  Postmaster-Ueneral  of  the  restrictions  and 
obligations    required    by    the    act  approved   July   twenty-fourth, 
eighteen  bundre<l  and  sixty-six,  entitled  '  An  act  to  aid  in  the  con- 
itmetion  of  telegraph  lines,  and  to  secure  to  the  government  the 
uw  of  llip  same   for  postal,  military  and  other  puriH>sc8.'  or  by 
this  title,  shall  by  its  ^^nts   or  employes,  refuse  or  neglect  to 
transmit  any  such  telegraphic  communications  as  are  provided  for 
by  the  aforesaid  act.  iir  by  this  title,  or   by  the  provisions  of  sec- 
.  Hon    two  hundred  and  twenty-one,    title,    '  The    Dep&rlment  of 
J  War,'    authorising  the  S<!eretary  tif  War  to  proviile   tor  taking 
I  neleurological    observations   nt  tbe    military  stations   anil  other 
I  poiota  of  the  interior  of  the  continent,  and  for  giving  notice  on 
I  Uir  northeni  lakes  and  sea-board  of  the  approach  and   force  of 
I  tttorms.  audi  telegraph  company  shall  1>e  liable  to  tlie  penalty  of 
I  not  less  than  one  hundreil  dollars,  and  not  umre  than  one  thousand 

>  Rev.  St.  II.  W.  i  hKIO;  Act  CouK.  July  H,  I86«.  oh.  330,  $  3;  14  V.  8. 
1.  >t  I^ATge.  321;  Act  CotlfC.  Jmitf  IS72.  oh.  .<!».'),  $  IT;  IT  I'.  K,  St.  at 
J  L«fice,  S87;  Aei  Cnan.  ■tiiiw  10,  ls73.  i-b.  Jlfl.  J  1 ;  IT  U.  9.  .Si.  nt  Large. 
fsSCSST. 

■lUv.  »t.U.ti.  «»3IJT:  AucCoiig.Jalyai.  ISOn.cb.  a:W,fH:UU.S.Sl. 
lai  Large,  331 :  .VctOoag.  June,  tS74.cti.  161 ;  18  U.  9.  81.  m  I.nrtce,360. 

"  "  ■».  St.  U.  a.  f  3208;  Act  Cong.  July  3t,  I88M,  J  i. 
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dtdlara  for  each  such  refuHul  or  neglect.      [To  be  n  

wition  or  actions  at  law  in  aiiy  district  oourt  of  the  United  8tatea.3"* 

$  3.  Validity  and  Effect  of  this  Statute  iu  Gen- 
eral.— There  is  no  doubt  of  the  constitutional  power 
of  Congress  to  enact  this  statute.'  It  is  a  regulation 
of  commerce  among  tlie  several  fitates,  under  the 
commerce  clause  of  the  Federal  Constitution,  and 
hence  it  supersedes  Stale  legislation  on  the  subject.' 
By  another  act  of  (Congress  "  all  railroads  or  parta 
of  railroads  which  are  now  or  hereafter  may  be  in 
operation,"  are  established  as  post-roads  of  the 
United  States.'  This  statute,  it  is  to  be  borne  in 
mind,  is  eiiacted  under  a  grant  of  power  to  Congress 
in  the  Federal  Constitution  to  establish  post-offices 
and  post-roads.'  The  privilege  granted  by  the  stat- 
ute quoted  in  the  preceding  section,  to  telegl'aph 
companies  accepting  the  provisions  of  the  act,  U> 
maintain  their  lines,  extends,  it  seems,  to  maintain- 
ing their  wires  along  the  line  of  an  elet)aied  railroad 
in  a  city,  and  this  privilege  cannot  be  destroyed  by 
State  legislation.' 

^  4.  Effect  of  tlilsStatiiteiuExtiiuptloK'Tolefn'upk 
Companies   from   State  Taxation  and  Onutrol. — The 

iRev.Sl.  U.S.  ii.ia6»:  .let  Ooof;.  June  10,  1872,  fh.  415,  «  1 ;  17  U.  S. 
St.  lit  Large,  311(1,  307;  Act  Cong.  Feb.  20,  1877,  ch.  (13;  18U.  S.  St.  « 
Urge,  a32;  Act  O'Dg.  Feb.  27. 1877,  ub.  SO;  in  U.  S.  St.  at  Large,  951. 

•  PensacolB  Tel.  Cu.  v.  Western  Union  Tol.  Co.,  3  Wmids  fU.  S.).  W; 

•  WcMem  Uoloti  Tel.  Co.  v.  Ail.inil.-,  ptc.  Tel.  Co..  3  Nev.  IMj  ^^| 

•  Rev.  Si.  U.  ».  i  -.ttl&4.  ^^M 
•Coiut.  U.S.  Art.  LfR. 

•  Western  Uoiun  Tel.  0».  v.  N'en  Vurk,  S  L.  H.  A.  418;  'i  Imei-state 
Com.  Rep.S3:i;  OKail.  A  Corp.  L.  J.  lOG;  38  Fed.  Rep.  M3.  Tlie  ooun 
had  luctt  doulit  of  tbe  validity  ol  tlie  State  statute  (X.  Y.  Act  ol  18ST. 
cib.  71B),  tbat  )t  heldthHtnn  Injunction  against  any  Interference  wilk 
the  wires  sboulU  not  be  granted  until  ibe  iguestlon  eotild  be  paased  nptin 
by  tbe  court  of  last  reson,  tlie  maintenance  ot  wlrcf  Ihereon  not  l>eia^ 
attended  wttb  any  pulilic  Inooovenience. 


I 


itatute. 

has  had  the  effect  at  least  of  making  such  telegraph 
companies  as  should  accept  its  provisions,  agencies 
of  the  general  governmimt.  if  not  of  recognizing 
their  cJiaracter  ut<  agoncius  of  interstate  oonimerce. 
It  has  influenced  in  some  degree,  no  doubt,  the  Fed- 
eral judiciary  in  the  establishment  of  a  principle 
which  lias  in  a  great  measure  lifted  fiuch  companiei 
above  State  taxation  and  State  control;  though  with- 
out the  aid  of  siitrh  a  statute  they  would,  under  the 
present  interpretiition  of  the  inters-tate  comraerce 
clause  of  the  Fe»UTal  Constitution,  be  removed  from 
interstate  taxation  and  control  to  the  same  extent 
and  on  tho  same  principle  as  interstate  railways. 
Quoting  from  a  recent  decision  of  the  Supreme  Court 
of  the  United  States;  "That  principle  is,  in  re- 
gard to  telegraph  companies  which  have  accepted 
the  provision  of  the  Act  of  I  longress  of  July  24. 
18fiB.  s^ections  .'>2fW  to  5268  of  the  Revised  Statutes 
i>f  the  United  Stdtes,  ihat  they  shall  not  be  taxed 
by  the  authorities  of  n  State  for  any  messages,  or 
ruceipts  arising  from  inGssagcs,  from  points  within 
the  State  to  points  without,  or  from  points  without 
the  State  lo  points  within,  but  that  such  taxes  may 
bp  levied  upon  all  messages  carried  and  delivered 
exclusively  within  the  State.  The  foundation  of 
ihirt  principle  is  that  messages  of  the  former  class 
are  elements  of  commerce  between  the  States  and 
not  fiubjoct  to  legislative  control  <if  the  States,  while 
the  latter  are  elements  of  internal  commerce  solely 
within  the  limits  and  jurisdiction  of  the  State,  and. 
therefore,  riubject  to  its  taxing  power."' 

•  W«*l«ru  UdIud  Tal.  Un.  v.  \Ub>tiii&  St«tc  Boaril.  13'J  U.5.4T3:  ».v.. 
J  IVftup.  CI.  Kep.  101  (reveritliiga.  c.  tlO  Ala.  :173).  Tbe  lollowlnt!  c«m* 
[  Mv  ijaotnil  by  ibv  uoiirt  ii*  csUblinhlnK  Ihh  iiriiidpl.;  rrnwnl.i  T*l. 


8  RKIHTR   OF   TRLKGRAPH    rOMPANTKS. 

^  O.      Invalidity  ufStute  Statute  PresvrlblDff  PrIoW 
Ity    of    Interstate    MesaaKea. — A    State    statute'    prd 
scribing   tliat.  telegraph    companies   might  arrangi 
vvitli  publishers  of  newspapers  for  the  transmissiod 
oniitelligeiiee  of  general  and  public  interest  out  i 
its  order,  and  that  eummunications  for  and  fron 
officersof  justice  should  take  precedence  of  all  others 
and  also  requiring  telegrams  to  be  delivered  by  met 
sengers  to  the  persons  to  whom  they  were  address 
if  they  resided  within  one  mile  of  the  telegraph  sta- 
tion, or  within  the  city  and  town  in  which  such  8ta-_ 
tion  was — has  been  held,  in  so  far  as  it  attempted  t 
prescribe  the  order  and  manner  of  delivery  of  tel» 
grams  in  other  States,  in  conflict  with  the  provisiod 
of  the  Constitution  of  the  United  States  vesting  id 
Congress  the  |)(nver  tu  ri'iruljiti-  coinmercc  among  tha 
States," 

^  6.  Limit  of  state  Power  ur  Tuxatlun — ^Proper) 
Taxable — Interstate  BuBineiifi  not. — The  foregoinfl 
premises'  have  led  to  the  conclusion  that  the  prop-, 
erty  of  a  telegraph  company,  situated  within  a  Statw 
may  be  taxed  therein  as  all  other  property  is  taxe(4 
but  that  its  businesH  of  an  interstate  character  caq 
not  he  taxed.'  In  other  words,  the  State  cannot  t 
ft  telegraph  company  on  messai/fx  sent,  except  wbert 


Co.  r.  WfBtero  Union  Tel,  Co..  iMl  U.S.I;  Tetcgrapti  Co.  v-  TexaB,  IM 
V.  S.  J80;  Western  Union  Ttl.  Co.  v.  MaSBaphuiettB.  13B  U.  S.  030; 
Batterniau  v.  Western  Union  Tel.  Co.,  137  U.  8.  411 ;  Leloiip  v.  Port  ol 
Uobik.  137  U.  S.  640;  Fargo  v.  MintalxaD.  131  U.  fl.  2»0:  PblladelphU. 
etc.  Steaniablp  Co.  v.  Pennsylvatiln.  m  V.  S.  3i«. 

>  Ind.  Rev.  Stat.  1881.  $$  417(1,  4178. 

•Wnsteru  Union  Tel.  Co.  v.  Pfmllcion.  laa  U.W.317;  7  Blip.  CI.  I 
IIM;  aO.Vlb.  I..  J.  (17. 

*  Ante.  I  4. 

•Leloup  V.  Portof  Mubilp,  137  I'.  S.  MO;  13  lul^tWHle  Com. 
lU;  Weateru  tTitlon  TfI.  Co.  t.  <ICiu»Di-'hiiwlti>.  '.t3  V.  ».  .UO. 
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*an*  transmitted  witliiu  llie  State;'  t>iit  such 
taxes  may  be  levied  iipnn  all  messages  carried  and 
delivered  cxfluaively"  within  the  State.*  It  logitv 
ally  follows  that  a  single  taz.  assessed  under  a  State 
statute  upon  the  receipts  of  a  telegraph  company, 
derived  from  interstate  and  domestic  commerce,  and 
returned  and  assessed  without  separation  and  appor- 
tionment, is  invalid  only  in  proportion  to  the  extent 
[hat  such  receipts  were  derived  from  interstate  com- 
nerce.'  In  short,  the  doctrine  of  a  succession  of 
ieciaiona  of  tlie  Supreme  Oourt  of  the  United  States' 
i  that  no  tax  can  be  imposed  by  Stntc  authority 
IjKin  messafjes,  where  the  communication  is  carried 
lither  into  the  Stat©  from  without,  or  from  within  the 
State  to  another  State. 

^  7.  License  Tax  rur  the  Prlvflege  of  UoltiK  Bust- 
Bean. — It  has  been  held  by  several  State  courts  that 
A  municipal  corporation  may,  provided  it  has  power 
(o  do  so  under  its  charter,  impose  a  license  tax  upon 
»  foreign  telegraph  company  having  an  agency,  and 
lining  business  in  the  city,  and  that  such  a  t:ix  is 
conBtitntional.'  But,  overruling  this  view,  the  Su- 
preme Court  of  the  United  States  has  Iield  that  a 

'  W«UirD  Union  TVI.  d.  i*.  I'wnKvlvnolu.  ia«  U.  S.  39i  18  Mtl.    I..  J. 
4;  0  9iit>.  Ct-  It«p.  R;  S  I nU mate  Com.  Rep.  341. 

•  W«»|#ni  Union  Tel.  Co.  v.  Alnbani*.  I3'J  V.  S.  472 ;  10  .Snp.  Ct.  Kep. 

•RatUtnnM)  I.  WetUrn  Union  Tel.  Ci>..  tl7    IT.   H.    411i-J    liiMnlate 
HBuRep.  BD. 

•  WMtern  Union  TH.  C<t.  v.  Alulmmn  Rut^  Buud.  i:(3  U.  S.  4TS,  479; 
nmeoU  Td.  Co.  v.  Writem  Union  Tel.  (V>..  90  U.  S.  1 ;  Telegnipfa 
i.*.TeXM.10a  U.  8.  4I>C;  Wettfrn  Unlon'IV).  Ho.  v,  MwMc4iuMtb. 
lU.  8.SS0;  Rutennan  v.  W««t«rii  Union  Ttil.  C«..  137  U.S. 411 1  La- 
op  y.  Port  (4  Mobile,  127  U.  S.  <U0;  Fnrgo  v.  MlohlKan,  121  U.  H.  330; 
i1ls(l«1phla.  ftc.  Bl^aniRblp  C^t.  v.  IV ni»yli-aniM.  123  U.  S.  326. 
"  W*«eni  Union  TH.  Co.  V.  Ricbiuond.  36  Oratt.  (Va.)  I;  Weatarn 
nlen  Tel.  Co.  v.  Slate.  &fi  1'«ix.  314;  Wmtern  Union  Tnl.  Oo.  v.  ICayar, 

Obin  AL  S31 ;   Port  nl  Hobllt  v.  I.plonp,  71  Ala.  401 . 
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g&iieral  license  tax  on  iiueh  a  company,  duing  businen 
ill  differeut  States,  nfl'ects  its  entire  business,  inter-' 
state  as  well  as  domestic,  and  is.  therefore,  uncon- 
stitutional.' 

^  H.  Nu  Exclusive  Privilege  ul'EstubliithiiiK  Lin«.— * 
As  elsewhere  seen,'  an  Act  of  Congress  gives  to  tele- 
graph companies  which  accept  its  provisions  the 
right  to  extend  their  lines  along  pust-roads,  and,  as 
already  stated,  auotlier  Act  of  Congress  designates 
railroads  as  post-roads.'  Front  these  premises  a 
Federal  court  has  made  the  deduction  that  a  rail- 
road company  cannot  grant  to  a  telegraph  company 
the  sole  right  to  construct  a  line  over  the  railroad 
company's  right  of  way,  so  as  to  exclude  c)ther  com- 
panies whose  lines  would  not  interfere  with  those 
the  first  company.'  A  .statute  of  Texas'  enacts  tha( 
no  corporation  shall  contract  with  a  land-owner  for 
the  exclusive  right  to  maintain  a  telegraph  line  on 
his  land.  It  is  held  that  the.  prohibition  applies  to 
such  an  agreement  between  a  railroad  company  am 
a  telegraph  company.'  The  Supreme  Court  of  AUi 
bama  holds  that  a  contract  by  which  a  niilroad  com* 
pany  undertakes  to  cede  to  a  telegraph  company  th( 
exclusive  privilege  of  constructing  and  maintainiiij 
its  lines  over  the  railroad  eompany's  right  of  wai 
even  if  otherwise  valid,  cannot  debar  ihe  State, 
the  exercise  of  tlip  right  of  eminent  domain,  fro! 

>  Leloup  V.  Purl  ol  Mobile.  137  U.  S.  640  (reversing  »-  <'.,7B  Mn.i 
a  lDterstai«  Com.  Kop.  i:i4.    So   hi-ld  Id  Ht.   I^>ii1<>   v.  WcoUirn   tjni 
Tel.  Co.,  3B  Fed.  Rep.  fi!). 
'  Ahu,  S  2. 
•  AnU,  i  3. 

"  WcMi-rn  Union  'IVI.  Co.  v.  .\tii.-i1uiiii  Union  IVl.  Co.,  ft  Biw..  ((T,  tH 
Ti. 

rex.  Rfv.  StRl.,  tut.  034. 

e  AObio'lVI.  (\<..  i3  Ked. 
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laatlinriKiiig  lite  edtablishmeiit  of  nnottii>r  telegraph 
llline  over  the  stuiie  right  of  way.' 

^  U.  at*tn  tintot  ol  BxclDHlve  PrlvlloKe  t«  h  P«r< 
I  UcBinr  Company. — Thp  Supreme  (-oiirt  of  Caliloniia 
[  ha»  lu'Ui  that  a  statute  of  that  Stiito'  granting  to  k 
I  ticrtain  cnrpoiiitii>u  tlio  exclusive  privilege  lo  ooil- 
[stniclainl  maintain  lines  of  telegraph  hetwoon  eor- 
L  tainpiiint».  w;is  not  unconstitutional.'  Rut  the  Cal- 
I  ifomia  (Hiurt  construed  the  question  ()nly  with  n'fei-- 
I  ence  to  the  inliibitinna  of  thi'  Stale  constitution.' 
fTho  Supreme  dourt  of  the  United  Status  holdti 
I  that  such  a  StatP  statute''  cajuiot  operute  to  oxolu'le 
[  a  foreign  telngrapli  company,  which  has  accepted  the 
provisions  of  the  Act  of  Congrssrt  already  iiuotod,* 
from  constructing  and  operating  a  line  of  tolegnipli 
within  till!  State,  wlictlier  upon  the  public  douniin_. 
upon  military  post-roads,  or  upon  lands  secured  by 
private  arrangonu'iit.'     The  lar^t  imTiiod  court  holdi 

IUiat  thifl  Act  of  Congress,  in  ko  far    an    it    dccIareK 
that  the  erection  of  telegrapli  lines  shall,  an  against 
State  iutc'Herence.  be  free  to  all  who  a<u;i-pt  it8tl■rnl^ 
'Slirl  ronrlition*.  and  that    u    tulegrapli    company  <>l 
>  X««  Orlruu.  Ml-.  R.<:«.r.Souil»rD.<>Iu.T«I.Cu..S!l  Aln.  311. 
<  Oil.  Alt  <•(  Uay  3,  IMM. 
'  (MUoniU,  -K-.  IVJ.  Co.  »,  AlU  Tel.  Co.,  32  0«l.  8W. 
•'n«c«art  ■!»<•  held  llut  (h«pro*l«lua  Id  tbe  act.  tti»t  do  vsUlluc 
bw  Unit  bp  (.-oiutninl  to  a*  (o  conflict  or  Intcrfrru  wftb  tb«  provUUifu 
at  tbU  »«.  li'-M  not  (Vped  Ibf  grvtrat  enriinttlUin   l»w,  io    M  t*i  l»lM 
•<raj  Ui«  nie*il  <■'  (ormloK  corporolJoiu  lu  buil'l  llti">  ut  U\»gnph  br< 
iwwa  ilMMe  puiDU.  but  naljr  la  nubjfvt  MibM^ueat  bulldcn  to  Om  •«- 
ctaHiw   prior  rl^l   ni   the   p>i>lM«    aamud  In  Uic  act.     MS.    Km-    I 

•  Ber«  tkc  ru.  Art  ot  D«c  II,  ItM,  KruUnf  W  Um  PmmcoIb  TvIc- 
papb  Ommpmj  iI»  pxdiulve  rt(bl  (4  wUMWilBg  ud  nmlMalnlttK 
lUMaot  t«li^TS|>li.  etc. 

•  Bar.  SUL  U.  8^  f  MSI,  M  «>g. 
naxttl*  T't.  C".  T.  Wott^n  t'olanlVt  •:<>..  K  L'.  ».  1 :  ><lrwl«(. 
t  W.«<1>  if.-*.    ,  -il! 
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one  Stiite  shall  imt,  aftur  accepting  tliem,  be  ) 
eluded  by  another  Stale  from  prosecuting  its  busi- 
ness within  her  jurisdiction,  is  a  logitimate  regula- 
tion of  commercial  intercourse  fimong  the  States, 
and  is  appropriate  legislation  tn  execute  the  powers 
of  ( 'ongress  over  the  postal  :ieivice.' 

^  10.  ExcliiNtve  Privlleires  under  Unitoii  Stntes 
PatentB. — A  decision  of  the  Supreme  Court  of  the 
United  States,  rendered  in  the  year  1858,  in  regard 
to  the  rights  of  rival  telegrapli  conipsinies  opirrating 
under  the  same  patent,  muat  have  had  little  more 
than  a  transient  interest,  as  that  particular  patent 
has  long  since  expired;  yet  for  the  sake  of  com- 
pleteness, a  note  of  it  is  here  given  :  A  telegraph 
company  secured  the  right  to  transmit  telegrams, 
under  Morse's  patent,  from  Baltimore  to  Wheeling, 
with  branches  to  Washington  and  Pittsburg.  Another 
company  had  such  right,  under  the  same  patent, 
from  Pittsburg  to  Philadelphia,  and  still  another 
ha<l  !<ueh  right  from  Harrisburg  to  Baltimore.  It 
was  held  that  the  transmission  of  telegrams,  by  the 
last  mentiimed  lines,  from  Pittsburg  to  Baltimore, 
was  no  injury  to  the  first  mentioned  line  for  which 
there  was  a  legal  renjedy.' 

$  II.  Right  to  ExteiKl  Lliir  upon  Interstttte 
Bridire  over  NuviKHbln  Waters. — We  have  elsewhere 
set  out.  as  it  now  stands  in  the  l{p\ised  Statutes  of 
the  United  State.s.  the  language  of  the  Act  of  Con- 
gress which  gives  authority  to  telegraph  lines  which 
accept  the  provisions  of  the  act  to  construct  their 
lilies   upon  certain  conditions  across  the  navigable 


'  Wesiem  Tel.  Co. 
II  'IVI,  1^0.  V.  ppnniiiiHi 


WBM.rii  Unlou  Tel.  Co..  90  0.  8. 1. 
Mngneiii-  Tel.  Co..  J1  How,  ft'-  SO  *M; 
M.  400. 
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'atei'H  of  the  United  Htatc^.'  It  has  been  hold  that 
16  failure  of  such  a  company  to  file  with  the  Post- 
laster-Gonerai  the  written  acceptance  of  the  Act  of 
Jongreas.  as  therein  provided,  is  fatal  to  a  proeeed- 
ng  instituted  l»y  it  to  eondenni  so  much  of  a  Imdge 
panning  an  interslato  navigable  river  as  is  neces- 
arv  to  support  its  pniposed  line.' 

^    12.      Not  Allowed  to  Intorfere  with  the  OpeniuK 

f  tbe  Draw-Span. — Hut  even  though  tlie  company 
ay  have  ac(|uired  a  right  to  cross  a  navigable 
r«ain,  l>y  a<-cepting  the  provisions  of  the  Act  of 
iJoDgress  elsewhere  set  out.'  it  is  a  reasonable  con- 
lllfiion  that  itH  rights  must  be  exercised  in  stib- 
dination  to  the  riglits  of  navigation.  Hence,  it 
ill  not  he  allowed  so  to  extend  its  wire.-*  as  to  oh- 
triict  the  passage  of  boats  and  vessels.  Laying 
lit  of  view  every  other  consideration,  it  wonld  be 
1  obvious  perversion  of  the  meaning  of  the  .Act  of 
ongress,  to  allow  u  telegraph  comjiany  to  obstruct 
ttli  its  wires  tlie  passage  of  vessels  along  a  naviga- 
te t^treani,  when  it  could  easily  accomplish  the  de- 
1  purposes  by  laying  a  sub-aqueous  cable.  This 
well  illustrated  by  a  case  where  a  telegraph  coiu- 
fcny  had  applied  in  a  State  court  for  tbe  ap- 
ointinent  i>f  coinnii8si()nerB  to  assess  damages  for 
L-  condeinniition  of  a  right  of  way  for  a  telegraph 
l^mpany  across  a  bridge  which  8patine<l  a  luivigable 
vor.  It  a|)p(!ared  from  llie  appliciitiini  that  the 
aiis  whicli  the  telegraph  company  had  made  for 
le  con8lru(;tion  and  operation  <if  its  line  were  im- 
»cticrtble.  and  would  interfere  with  the  opening  <tf 

jMt,  f  3. 

OUetfcn,  i-tr.  UrlilK-- I'o.  V.  I'll.-.  Mill. 'IVI.  (>..  Mi  Kun.   lUit.i:., 
Pm.  Rvp.  an.-.. 
'^>lr.  1  i. 
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the  draw-span  of  the  bridge,  and  witli  the  naviga- 
tion of  the  riyer.  The  court  held  that  the  proprie- 
tors of  the  bridge  were  entitled  to  an  injunction,  re- 
straining the  telegraph  company  and  the  commission- 
ers appointed  on  its  application  from  proceeding  fur- 
ther thereon;  and  that  a  proposal  by  the  company,  in 
its  answer  in  the  injunction  proceeding,  of  a  plan 
substantially  different  from  the  one  upon  which  the 
commissioners  were  appointed,  and  which,  it  was 
claimed,  would  not  interfere  with  the  operation  of 
the  draw^-span,  would  not  defeat  the  right  to  the  in- 
junction.* 

§  13.      statutory  Protection  of  Poles  and  Wires.— 

Telegraph  and  telephone  companies  have  frequentlj^ 
erected  their  poles  and  strung  their  wires  along  high- 
ways, without  condemning  the  right  of  way  and  pay- 
ing compensation  for  the  easement  to  the  owner  of 
the  fee,  which  we  shall  see,  under  the  views  of  some 
courts,  they  are  bound  to  do."  They  have  done 
more:  they  have  invaded  private  grounds  and  at- 
tached their  wires  to  chimneys  and  to  other  por- 
tions of  houses  without  the  consent  of  the.  owners, 
in  some  cases  they  have  obtained  sucli  consent  upon 
representations  that  the  license  would  be  attended 
with  no  danger  or  inconvenience  to  the  property- 
owner,  which  representations  have  turned  out  to  be 
untrue.  It  is  well  known  that  the  danger  of  fire 
and  lightning  is  sensibly  increased  by  such  wires 
being  allowed  to  come  in  contact  with  buildings. 
After  receiving  such  licenses  upon  such  representa- 
tions, they  have,  of  course,  refused  to  submit  to  the 


>  Pac.  Mut.  Tel.  Co.  v.  Chicago,  etc.  Bridge  Co.,  36  Kan.  118;  s.c.,12 
Pac.  Rep.  660. 
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rcvocatiuii  of  them,  but  have  einimed  a  perpetual 
grant,  and  have  sometimes  sought  refuge  under  the 
doctrine  of  iirescription.  as  applied  to  nuisances. 
To  remedy  sueh  outrages  many  legislntures  have  re- 
cently enacted  that  no  lapse  of  time  shall  justify  a 
prcscHptive  right  to  any  wire,  pole,  or  cable  used  for 
any  telegraph,  telephone,  electric  light,  or  other 
electric  purpose,  or  for  the  purpose  of  communica- 
^  tion.  attached  to.  extended  upon  or  over  any  build- 
ing or  land.' 

On  tlic  other  hand,  land-owiicrs  and  other.^  have 
rut  telegraph  poles  and  wires  in  places  where  they 
were  rightfully  planted  and  suspended,  and  to  rem- 
edy such  wrongs  statutes  have  been  enacted  pun- 
ishing the  malicious  injury  to,  or  interference  with 
the  property  of  such  corporations  by  fine  and  im- 
prisonment.' A  statute  enacted  by  the  territory 
(now "Stale)  of  Idaho,  provides: 

■'Auy  purHiiii  wliu  sliall  wilfully  cut  ilown  or  luini.  iir  otherwise 
niuterially  inji:re.  atiy  t«le§;raph,  telephone  or  eletitric  light  jmle. 
4ir  shall  shoot  m)  as  to  miiterially  injure  uuy  insulator,  or  knock 
tintd  inaulstor  loose  from  the  pole  to  which  it  b  attnehe<l,  orother- 
wiae  [iiat«rially  injure  siieh  insulator,  or  who  shall  shoot  any  lele- 
)»raph.  telephone,  or  electric  light  wire,  thereby  breaking  swd 
«ire.  or  who  shall  otherwise  wilfully  cut,  break,  or  injure  such 
wire,  shall,  upon  conviction  thereof,  l>e  flneil."  and  in  ease  of  fail- 
ure U'  pay  sneh  fine,  shall  be  imprisoned.* 

A  statute  of  South  Carolina  enacts  as  follows: 

•■Anyperson  who  shall  wilfully,  or  unlawfully,  injure,  damage,  or 
tlcslroy  any  iH>le,  or  wire,  ot  any  telegraph,  telephone,  or  electric 
light  company,  in  this  Stale,  shall  lie  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  thereof  shall  he  punished  hy  line, 
uot  exceeding  one  hundred  dollai-s.  or  imprisonment,  not  exceed- 


"  liUhi)  Aci  1.1  Fel 


]8(i'J;  Gen.  L.  Iilidio  1! 


iiig  thirty  iluys.  or  IkiIIi,  in  l.lii-  cliscrclii.ri  <i(   llic   coiirl    or   u 
jtistice."' 

A  statute  of  Texas  is  as  follows: 
"If  any  perHon  shall  intt-ntionulty  break,  luit  >ir  t«ar  doyni. 
place,  or  in  any  olber  manner  injure  any   telegraph  or  lelepboi 
wire,  post,  majshiuery,  or  other  necessary  appurtenance  to  i 
telegraph  or  telephone  line,  or  in  any  way  wilfully  obstruct  ( 
terfere  with  the  transmissiuu  of  mesHague  along  such  telegraph  ( 
telephone  line,  he  shall  be  punished  by  conRnement  in  the  peni- 
tentiary, not  less  than  two,  nor  more  than  live  years,  or  by   fine, 
not  less  than  one  liuudred,  nor  more  than  two  thonsanil  dallara." 

By  Statute  of  Vermont  it  is  provided: 

"If  a  person  wilfully,  or  intentionally,  injures  a  l«-legraph  < 
post  or  other  fixture,  erected  or  maintained  in  pursuance  of  t 
chapter,  or  wilftilly  interfenis  with  Uie  working  of  sucb  telegra 
line,  or  aids,  or  assist  in  such  offense,  ho  shall  forfeit  one  hundrc 
ilollara.  lo  lie  recovered  by  an  .action  of  debt,  founded  on  this  a 
tiiin,  in  the  name  of  the  onnei-  of  i^'uuh  telegrajih  line,  tor  b 
and  he  maj'  also  be  fined  and  imprisoned,  as  pronded  in  ot>h< 
eases  of  malicious  acts."' 

A  Statute  of  Wiaconain  is  as  follows: 

"Any  person  having  the  right  so  to  do,  who  shall  r 
change,  any  building,  or  other  structure,  or  any  timl>er,  staudin 
or  fallen,  t'O  which  any  telegraph  or  telephone  lines,  or  wires,  i 
in  any  manner  attached,  or  caujie  the  same  to  be  done,  which  8 
liestroy.  disturb  or  injure  the  wires,  poles,  or  other  property  ' 
any  telegraph  or  telcjihonc  company  transactint;  business  in  tU 
State,  without  first  giving  to  such  company,  at  it«  office  nearest  fi 
STich  place  of  injury,  at  least  twenty-four  houi-»'  previous  i 
thereof,  shall  be  punished  by  imprisonment  in  tlie  county  jail  i 
more  than  thirty  days,  or  by  fine  not exceedingfifty  dollars, 
any  |>crson  who  shall  break  down,  interrupt,  or  remove  any  I 
graph  or  telephone  line,  or  wire,  or  destroy,  disturb,  intertei 
with,  or  injni-e  the  wires,  poles,  or  other  properly  of  any  telegi 
or  telephone  company  in  this  State,  shall  t>e  punished  by  ii 
meni  in  tlie  county  jail,  not  more  than  three  months,  or  by  HiJ 
not  excecdini;  one  hundred  dollars."* 

'  S.  Vat.  Oeti.  HIalR.  188^,  i  2iU. 

'  Rev.  Stat.  Tex.,  j  1158;  Penal  i:ode.  Art.  «77. 

'  Urv.  Lawc  Vt.  1880,  S  3633. 

*  Hi>V.  Slal^.  yt\*~,  i  4CS9,  an  BUiendrd  by  Act  ol  April  1«.  I 
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§  14.      Damages   for   Cutting:    Such    Wires. — Such 

statutes  are  intended  to  give  that  protection  to  tele- 
graph and  telephone  companies  which  could  not  be 
afforded  by  a  civil  action  for  damages,  in  view  oi 
the  well  known  fact  that  the  perpetrators  of  such 
mischief  are  often  insolvent.  But  such  an  action, 
of  course,  lies;  and  where  the  author  of  the  mischief 
was  another  telegraph  company,  a  jury  was  found 
willing  to  assess  damages  in  favor  of  a  receiver  of 
the  insolvent  telegraph  company,  whose  wires  had 
been  thus  cut  'by  its  solvent  rival,  in  the  sum  of 
$240,000,  which,  however,  the  court  set  aside  as 
excessive.* 

1  Famsworth  v.  Western  Union  Tel.  Co.,  6  N".  Y.  Supp.  735. 

(2) 
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CHAPTER  II. 

RIGHT  TO  COMPENSATIOX  FOR  THE  USE  OF  LAND  BY  TEL- 
EGRAPH  AND  OTHER   ELECTRICAL    COMPANIES. 

Section. 

17.  Land  may  be  CondemDed  for, 

18.  Whether  Telegraph  Lines  upon  Highways  an  Additional  Serv- 

itude. 
10.    How  as  to  Lines  Constructed  on  Railroad  Company's  Right  of 
Way. 

20.  Right  of  Railway  Company  to  Compensation  from  Telegraph 

Company  in  such  Cases. 

21.  Construction  of  a  Statute  as  to  the  Power  to  Pass  Under  a  Rail- 

road. 

22.  Additional  Burdens  on  the  Fee  by  Electrical  Companies. 

23.  Requisites  of  the  Petition  to  Condemn. 

24.  Release  of  Damages  by  Acquiescence. 

§  17.  Land  may  be  Condemned  for. — An  unlim- 
ited legislative  power,  such  as  that  which  exists  in 
the  Parliament  of  Great  Britain,  extends  to  the  tak- 
ing of  private  property  for  public  use.  Our  Amer- 
ican Federal  and  State  constitutions  impose  a  lim- 
itation  upon  this  power  in  the  form  of  provisions 
to  the  effect  that  private  property  shall  not  betaken 
for  public  use  without  just  compensation.*  Under 
our  American  theories  of  government  there  is  this 
implied  reservation  upon  the  power  of  State  legis- 
latures, that  they  cannot  authorize  the  taking  of 

^  Const.  U.  S.,  Amendments,  Art.  5. 
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private  property  for  private  use,  even  on  the  pay- 
ment of  just  compensation ;  for  the  power  of  govern- 
ment in  free  countries  does  not  extend  so  far  as  to 
take  one  man's  property  from  hun  and  give  it  to 
another,  or  to  compel  one  man  to  sell  his  property 
to  another,  when  no  consideration  of  public  neces- 
sity or  convenience  requires  it  to  be  done.  Unless 
the  uise  to  which  such  a  statute  undertakes  to  devote 
the  property  of  an  individual  is  a  publii:  ime,  the 
Btatute  is,  therefore,  unconstitutional  and  void.' 
But  a  line  of  telegraph  is.  beyond  all  question,  a 
public  use,  and  therefore  a  statute  authorizing  the 
condemnation  of  the  land  of  individuals  to  estab- 
lish a  line  of  telegraph,  is  constitutional  and  valid.' 
Without  doubt,  telephones  stand  on  the  same  footing. 
They  are  public  agencies  established  to  facilitate  the 
transmission  of  intelligence,  just  as  telegraphs  are. 
In  fact,  the  telephone,  so  to  speak,  is  merely  a  new 
instrument  of  telegraphing.  On  this  ground,  af 
hereafter  seen,'  the  power  of  a  State  to  regulate  tele- 
phone charges  and  to  enact  statutes  against  unjust 
(itBCrimination  l)y  telephone  companies  is  upheld. 
Statutes  are  now  frequently  enacted  conferring  upon 
telephone,  aw  well  as  upon  telegraph  companies,  the 
power  of  eminent  domain.' 

9  IH.  Wliether  Telegraph  Liiies  iipuii  HiKlmays 
«n  Additlonat  Servitude. — A  Statute  of  the  United 
States,  elsewhere  set  out,"  authorizes  telegraph  com- 
panies which  accept  the  provisions  of  the  act  to  oc- 
cupy with  their  lines  any  post-roads,     liy  the  terms 

Sarwoga,  etc.  B.  Co..  3  Paige  (N.  \.t,  43 :  s.  c,  23 


■  BwkmBti 
I  A».  Dec.  07' 

*  SUle  r.  Auierioaa, 

*  /OM,  f  IIM,  rf  *tq. 
'  S«e,  for  InaUnce,  Litw«  Wash.  Tr.  Act.  Feb. 

*  .Hittr.  t  a. 


Sews  Cq..  43  N.  J.  Law,  381 . 

\Sm;  ub.. 


of  another  P'edoral  statute  all  highways  over  \ 
the  mail  is  carried  under  a  contract  made  by  tlio' 
Postmaster-General,  and  all  letter  carrier  routes  in 
towns  and  cities,  are  declared  to  be  post-roads.  All 
public  streets  and  higliways  in  the  country,  urban 
or  rural,  are  thus  made,  roughly  speaking,  post- 
roads,  and  subject  to  be  occupied  by  telegraph  lines. 
But  the  Constitution  of  the  United  States'  provides 
that  private  property  shall  not  be  taken  for  public 
use  without  just  compensation.  If,  therefore,  the 
occupying  of  a  public  street  or  road  by  a  telegraph 
line  is  a  taking  of  property  within  the  meaning  of 
this  provision,  beyond  question  Congress  has  no 
power  to  authorize  it  to  be  done,  except  on  the  terms 
of  paying  just  compensation  to  the  owner  of  the 
foe.'  It  may  be  assumed  that  similar  provisions  ex- 
ist in  the  constitutions  of  all  the  States;  and  under 
them  the  question  has  arisen,  both  in  regard  to  tel-i 
graph  and  telephone  lines,  whether  the  occupancy  of 
a  public  street  or  highways  by  such  lines  is  an  addi- 
tional servitude  upon  the  original  easement,  such  as 
requires  the  payment  of  compensation  to  the  owner 
of  the  fee.  It  is  a  principle  in  the  law  of  eminent 
domain  tliat  every  additional  burden  imposed  on 
the  original  easement  granted  by  the  land-owner 
must  be  the  subject  of  a  new  assessment  of  damages, 
or  else  it  gives  a  ground  for  an  action  for  damages.' 
Whether  tlic  erection  of  a  telegraph  or  telephone 
line  upon  a  public  street  imposes  such  an  additional 

'  Ameadnieatjf,  Art.  5. 

*  That  tLls  act  of  Congress  would  be  unconHtUutloDul  If  it  extended 
to  mithoriz.c  tbc  tskiug  of  private  property  for  a  Une  of  t«U-|pvpb  with- 
out juBt  coinpeusatluD  km  held  In  Atlautlc,  etc.  Tel.  Co.  v.  Chicago, 
etc.  B.  R.  Co.,  6  Bias.  (V.  S.)  15S. 

>  Hatob  V.  Ballroad  Co.,  18  Ohio  St.  92;  Lttlle  Uluml.  »to.  R.  B.  ^ 
V.  D.-i)toD,  %<  OUio,St.  510;  State  \\  Maine.  27  Conn.  C4I. 
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liurden  is  a  question  upon  which  judicial  opinion 
is  very  niucli  divided.  In  Massachusetts  and  Mis- 
souri the  question  has  Vjeen  answered  in  the  nega- 
tive, but  not  by  unanimous  benches.'  Ih  New 
York,  Illinois  and  Virginia,  the  opposing  view 
iri  taken.'  The  theory  of  these  courts  is  that  the 
use  oi"  the  soil  of  a  street  or  highway  for  support- 
ing a  line  of  telegrapli  is  not  what  may  be  termed 
a  street  use:  that  the  pul>lic  Iiave  acquired,  by  the 
comdemnation  or  dedication  of  it  to  the  uses  of  a 
street,  merely  the  right  of  passage  over  it,  the  abso- 
lute property  remaining  in  the  owner  of  the  soil  from 
whom  the  right  of  passage  was  acquired;  and  that 
the  erection  of  poles,  and  the  stringing  of  wires,  by 
a  telegraph  company,  along  such  highway,  is  an  ad- 
ditional servitude,  and  constitutes  a  taking  of  private 
property  for  public  use.  The  Virginia  Court  of 
Appeals  have  held  that  a  statute  of  that  State' 
authorizing  any  telegraph  company  to  construct 
:t  line  along  county  roads,  provided  the  ordinary 
use  of  the  road  is  not  obstructed,  does  not  give 
any  right  to  build  such  line  without  compensa- 
tion to  the  owner  of  the  fee;  and  that  if  the  act 
is  intended  to  give  such  right,  it  is  in  violation 
of  the  constitutional  provision  against  taking  pri- 
vate property  without  just  compensation.' 


•pierce  v.Diew,  1301(886.75;  s.  c.  49  Am.  Re|).  7  (W.  Allen  and  C. 
Allen,  JJ..  iliMeatiDg] ;  Julia  BiiUdiDg  Assoi^ialion  v.  Bell  Telephone 
Co.,  88  Mo.  258  (Henry,  C..1,.  andSberwood,  J.,  disBentlng). 

■Hetropollian  Telephone  &  Telegraph  Co.  v.  Colwetl  Lead  Co.,  «7 

How.  Pr.  (N.  Y.)  365;  e.  c.  50  N.T.  Super.  Ct.  488;  Boaril  otTradfl 

Tel.  Co.  V.  BariietC,  107  HI.  507;  s.  c,  47  Am. Hep.  453;  Western  Union 

Tel.  Co.  V.  Wllliamg  80  Vn.  OIW;  s.  c,  8  L.  R.  A.  429;  14  Vm.  L.  J.  363; 

1    42Alb.  L.  J.4;  2  Advocate.  274;  II  S.  E.  Rep.  100:  ;>c».I.  Ch.  HI. 

"  Act  Va.  Feb.  10,  ISfiO;  Vb.  Code,  gj  1287-1290. 

•  Weitern  Union  Tet.  Co.  v.  Williams,  supra. 
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§   19.      How  as  to  Lines  Constructed  on  Railroad 

Company's  Bisrht  of  Way. — On  similar  grounds  it  has 
been  held  that  the  construction  of  a  telegraph  and 
telephone  line  on  a  railroad  company's  right  of  way 
imposes  an  additional  servitude  or  burden  on  the 
land,  for  which  the  owner  of  the  fee  is  entitled  to  com- 
pensation, unless  it  is  constructed  by  the  railroad 
company  in  good  faith  for  its  own  use  and  benefit 
in  the  operation  of  its  road  and  to  facilitate  its  busi- 
ness, or  is  reasonably  necessary  for  that  purpose.* 
But  it  has  been  held  with  obvious  propriety  that 
the  erection  of  a  line  of  telegraph  by  a  railroad  com- 
pany on  its  own  right  of  way  is  not  an  additional 
burden;  since,  such  a  line  being  indispensable  to  the 
operation  of  a  railway,  the  building  of  it  must  be 
regarded  as  a  part  of  the  original  easement;  and  to 
this  end  it  is  said  that  the  railroad  company  * '  may 
cut  down  every  tree  and  bush  on  the  right  of  way, 
if  necessary  for  the  most  constant  and  efficient  use 
of  a  telegraph  line  built  by  it  over  and  upon  such 
right  of  way,  just  as  it  may  take  away  a  hill  or  fill 
up  a  ravine,  for  the  sake  of  a  water-tank  or  a  station- 
house.'" 

§  20.  Bigrlit  of  Railway  Company  to  Compensa- 
tion from  Teleiirraph  Company  in  Sucli  Cases. — More- 
over, it  has  been  held,  on  grounds  already  suggested,' 
that  neither  the  Acts  of  Congress  declaring  railroads 
to  be  post-routes,  nor  the  Act  of  July  24,  1866,*  pro- 
viding that  telegraph  companies  may  construct  their 
lines  over  post-roads, authorized  a  telegraph  company 

*  American  Telephone,  etc.  Co.  v.  Smith,  71  Md.  535;  s.  c,  7  L.  R.  A. 
200;  18  Atl.  Rep.  910. 

*  West.  Union  Tel.  Co.  v.  Rich,  19  Kan.  517;  s.  c,  27  Am.  Rep.  159; 
citing  St.  Joseph,  etc.  R.  Co.  v.  Dryden,  11  Kan.  186. 

3  Ante,  §  2. 


OK    RAILWAY  BIGHT  rtP  WAY, 

)  establish  iu  lines  over  the  right  of  way  of  a  rail- 

tiad  company  without  making  compensation  there- 

S*r.'  The  Supreme  Court  of  Georgia  seem  to  have  pro- 

s^etietl  upon  a  similar  view,  holding  that  the  erection 

Rofalineof  telegraph,  by  a  telegraph  company  on 

r  the  right  of  way  of  a  railway  company,  imposes  an 

additional  burden  upon  the  easement  granted  to  the 

railway  company,  and,  the  statute  authorizing  such 

ail  erection,  having  made  no  provision  for  enforcing 

■  the  award  of  damages,  was  necordiiigly  held  uncon- 

%ttitntionaf .' 

^  21.      Coiistriictiou  of  II  Statute  as  to  the  Power 

I  to  Pass   iiiider  a  Railroad.  —  In  an   English   case  it 

Mppeared  that  a  telegraj'h  company  had  power  by 

lifaoir  act  to  place  under  any  public  road  their  wires 

■And  pipes,  and  to  break  up  the  pavement  or  aoil  of 

such  road,  making  compensation  for  all  damages, 

provided  that  nothing  in  the  provision  should  extend 

Or  apply  t<i  any  railway,   except  that  the  company 

night  carry  their  wires  and  pipes  directly,  hut  not 

ptherwii^e.  across  any  railway,  so  as  not  to  damage 

r  be  likely  lo  damage  the  railway  or  any  of  tlie 

Irorks  connected  therewith.     A  railway,   pursuant 

)  the  provisions  of  the  act  incorporating  the  cora- 

jiy,  crossed  a  public  road  on  the  level.    It  was 

held    that  the  telegraph  conipamy  had  no  right  to 

<  AllAotlc,  »lc.  Tel.  Co.  v.  Cblcago,  etc.  R.  Co..  H  BliM.  (U.  S.)  168. 
iThei>rovi«iimof  KiUitutts  (N.  Y.  I,awalS53.  ch.  471,  $3).  authorlxtDg 
IWrjn'Bph  conii»nlea  to  erect  flxtum  npon  "any  of  the  puhUerDodi," 
•t  not  apply  <o  the  roadway  of  a  raUrond  companv.  New  York  City 
|ft  Northern  R.  Co.  v.  Central  Union  Tel.  Co..  21  Uun  fN.Y.),361. 
f  TItat  real  property  In  poiwcMioD  o(  a  hnnl-ruptcii  court  cannot  be  aoqulred 
Wbf  praceeOlngB  lo  coudenm  It  tor  use  of  a  corporation,  alterwarda  oom- 
il  in  a  Statt  amrt,  was  beld  In  Wegtern  Union  Tel.  Co.  v.  AtUntiot 
Ikc-TpI.Co..  7  Blla».  (U.S.)  3Q7. 

■  taiilbw«8tKrn  R.  Co.  v.  Sonthwegtem,  eU-.  Tel.  Co.,  46  0a.  43;  s.c, 
I.  Rep.  SSS. 
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place  their  wires  and   poles  uuder  that  part  of  I 
public  road  where  it  was  crossed  by  the  railroad  i: 
the  level,  as  that  part  was  not  a  public  road  but  a 
railway  within  the  telegraph  companj-'s  act.' 

§  22.  Additional  BnrdenB  on  the  Fee  by  Eiectrlval 
Companies. — It  has  been  held  in  New  York  that  the 
legislature  has  no  power  to  permit  the  erection  of 
poles  for  electric  liyhting  wires  without  providing  for 
compensation  to  the  owners  of  premises  iai  front  of 
which  the  poles  are  to  he  placed,  the  erection  of  such 
poles  impairing  the  nse  of  light,  air,  and  free  access.* 
On  a  similar  theory,  the  Supreme  <."ourt  of  Pennsyl- 
vania has  held  that  the  laying  of  under-fjround  yas 
pipes  in  a  country  highway  imposes  an  additional 
servitude  for  which  compensation  must  be  first  made 
to  the  land-owners."  But  the  use  of  electricity  as 
the  motive  power  of  a  street  railroad  by  the  device 
of  the  overhead  wire,  does  not  create  a  new  and  ad- 
ditional burden  upon  the  street,  entitling  abutting 
lot-owners  to  compensation  before  such  change  is 
made,  or  to  an  injunction   to  prevent  such  change.' 

§   23.      Requisites  of  the    Petition    to   Condema. — 

A  statutory  proceeding  to  condemn  land  for  a  pub- 
lic use  is  a  special  (pid  limited  proceeding  contrary 
to  "the  course  of  the  common  law,  and  is  therefore 
subject  to  the  well  known  rule  applicable  to  such 
proceedings,  that  the  facts  which  give  the  court 
jurisdiction  to  proceed  must  appear  on  the  face  of 


'  Southeastern  Railway  Company  v 
Pelegraph  Company,  SI  Hxcb.  303;  b. 

■  TUIany  v.  United  States  lUumtnathig  Co..  67  How.  Pr.  (N.  Y.)  T3. 

■  Sterling's  Appeal,  111  Ps.  St.  3&:  s.  c.  sn  Am.  Rep.  '1*6. 

•Pelton  V.  Ease  Cleveland  R.  Co..  23  Week.  L.  Bui.  67;  llalaey  v. 
Kapid  Tr&nBit  Street  R.  Co.  (>'.  .1.),  30  Atl.  Rep.  Su9  (able  opinlos  Iqt 
Van  Fleet,  V.  C). 
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I  the  proceedings.'  The  osseiitijil  conditions  named 
I  in  the  st'Btute  as  nuthorizing  the  L-ondenination, 
Inmst,  therefore,  appear  on  the  face  of  the  petition, 
lonless  the  statute  itself,  or  some  other  governing 
Itttatute,  prescribes  otherwise.     In    Now  Jersey  the 

■  petition  to  condemn  the  right  of  way  over  a  turn- 
mpike  should  state  that  the  telegraph  company  is  to  be 
I  limited  in  its  right  to  erect  poles  to  a  space  of  speci- 
J  fieti  width  alongtbeexterior  lines  of  the  pike,  and  tlie 

order  should  he  equally  definite.'     It  has  been  held 

in  the  same  State  that  proceedings  under  tlie  statute 

for  the  appointment  of  commissioners  to  appraise  the 

damages  to  be  sustained    by  a  land-owner  from  tlie 

I  erection  and  maintenance  of  telegraph  poles,  wires, 

letc.,  in  front  of  his  premises,  should  be  set  aside,  if 

1  neither  the  petition  nor  the  notice  indicates  the  loca- 

I  tion  and  height  of  the  poles,  the  number  and  size  of 

I  the  cross  arms,  or  the  number  of  wires  they  will  sus- 

llaiD.*    I  fthe  proceeding  is  to  assess  the  damages  done 

to  private  property  by  the  erection  of  telephone  poles 

\  npon  it,  under  the  New  Jersey  statute,'  the  petition, 

■  in  order  to  give  jurisdiction,  must  show  that  the 
Icompany  was  organized  under  a  law  of  the  State; 

■  that  the  common  council  designated  the  streets  in 
Ivhich  the  poles  were  to  be  placed;  and  must  gi*e  a 
Ipropi^r  description  of  the  poles  and  the  premises. 
iNor  are  these  sitbstantial  defects  cured  by  the  neg- 
llect  of  the  iand-owner  to  point  them  out  on  the  ap- 
IpoiDtment  of  the  commissioners,  nor  by  his  consent 
Tto  the  appointment  of  commissioners.' 

'OKlpIn  1.  i'aee,  18  Wiill.  <U,  8.)  360,  371. 
»St«ev.  American,  elc.  Newt  Co.,  43  N.  J.  L.  381. 
•Kbw  Yurk,  etc.Tel.  Co.  v.  Brootnr,  50  N.  .1.  L.  432:  a.  r.,  14  Atl. 
Rap.  1S3;  13  Ceau  Rep.  r>CT. 
•K.J.iI*v..p.ll74;  N.  J.  Bev.  Supp.  p.  loa2. 
•Wloter  V.  N.  Y.  e(c.T«l.  Co..  51  N.J.  1,.  83;  s.  c,  Ifi  All.  R*p.  108. 


The  .Supreme  <  oiirt  of  iCiL-riizziia.  liiu:.-  "rhdr  die  fiict 
that  tel^r2^:lph  an«i  :eIt:fpa«:Q^  p«H»r:r  on-i  "rire?  pre- 
vented the  ^rxtin;ri:.'-hnien:  -jf  1  dr'r  ■L)es  a«-^t  make 
the  company  owning  rhem  lia-rLe  :«r  z]i*t  *os5.  where 
the  owner  of  th»r  buil'i:n:i  oarrLei.  -ic  xii»:T?e  land 
thev  stood,  had  huilt  hv  zh-  ri'i-r  of  rh-^ci.  and  had 
p^-rrnitteii  a  tenanr  r*:-  -i.-re  ••rir:  •  :  rii-  ir'rerf.  an* I  had 
n^fver  objected  zo  theoi  in  any  way  be&:»re  the  dre. 
The  court.  tiUtinzuUhin;!  a  nir^iber  -yz  'aies/  place 
their  con«:lusLOQ  oa  the  ir'':.:ii:  -f  otMisent  and 
adoption  by  the  plaintirF  of  tiirr  •>rrend:!iz  wires,  in 
the  following  lanzua^e  in  it:?  ■"•C'Li:i*'a  bv  Mr.  Jn5tic«i- 
Morse:  "These  ease^  '!•>  noz  meet  the  question 
presented  here.  Failure  to  pr«:»test  azain^t  a  nui- 
sance for  a  long  space  oz  time  will  n-^t  prewnt  an 
action  to  abate  it.  upin  the  principle  that  each  day 
of  it.s  Continuance  is  a  new  nuisanctr:  and  manv 
courts  hold  that  the  risrh:  to  maintain  a  nuisance 
can  never  be  gained  by  prescription.  But  I  can  find 
no  authority  anvwhere,  and  I  should  d«  aibt  its  bein>r 
good  law  if  I  did  find  it.  that  will  permit  a  man  to 
build  by  the  r-ide  of  these  telegraph  and  telephone 
poles  and  wires,  without  any  protest  or  demur  what- 
soever against  their  standing  there,  when  they  are 
on  his  own  land,  and  go  on  for  years,  without  find- 
ing any  fault  whatever,  and  allow  a  tenant  to  use 
one  of  the  wires  for  business  purposes  in  his  build- 
ing, and  then,  when  a  fire  arises,  and  the  poles  are 
found  to  hinder  the  firemen  in  their  work  of  extin- 
guishing it,  charge  up  to  the  corporation  maintain- 
ing those  poles  the  loss  occasioned  Uy  such  fire.    To 

'  Held  V.  AUaDta,  73  Ga.  523;  Gray  v.  Boston  Gas-Light  Co..,  114 
Mann.  ]40;  Philadelphia,  etc.  R.  Co.  v.  State,  30Md.  157;  Pettis  y- 
JohnHon,  5(1  Ind.  130. 
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do  this  would  be  to  violate  one  of  the  plainest  princi- 
ples of  justice;  and  the  law,  in  my  opinion,  will  not 
permit  it.'''  The  conclusion  of  the  court,  doubtful  at 
best,  is  weakened  by  the  following  dissent  of  Mr.  Jus- 
tice Campbell  (since  deceased),  an  old  and  eminent 
judge  :  ** Whatever  maj'  be  its  effect  as  a  circum- 
stance on  the  question  of  damages,  I  think  there 
can  be  no  doubt  of  the  right  of  any  land-owner  to 
sue  for  some  damages  for  any  encroachment  on  his 
property  rights.  Delay  in  complaining  may  some- 
times cut  off  a  right  to  sue  in  equity,  but  nothing 
sliort  of  statutory  limitations  can  bar  a  suit  at  law; 
and  where  a  wrongful  entry  or  intrusion  is  made 
without  license  or  permission,  no  license  can  be 
legally  determined  from  inaction." 

1  Chaffee  v.  Telephone,  etc.  Co.,  77  Mich.  625;  a.  c,  6  L.  R.  A.  456; 
43  N.  W.  Rep.  1064. 
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^  26.      Pon-er  of  Municipal  Corporation   to  Grant  ^ 
Vsei    of   Streets    to    Electric    Railways.  —  Muuicipal 
corporatious  which   possess,    uuder  their  charters, 
goueral  control  over  their  streets,  have  the  power  ' 
to  authorize  their  use  by  street  railway  companies  i 
whose  cars  are  propelled  by  an  overhead  wire  or 
trolley.     This  is  merely  putting  the  streets  to  a  new  \ 
and  improved  use,  and  is  not  an  additional  servi- 
tude such  as  entitles  the  owner  of  the  fee  to  com-  I 
penaation."     Nor  does  the  mere  fact  that  the  poles 
to  which  the  wires  arc  attached  are  set  along  the 
borders  of  the  sidewalk  at  the  edge  of  the  street, 
entitle  him  to  an  injunction,  though  whether  this 
would  be  the  rule   if  they  were  set  in  the  sidewalk  ■ 
hn.s  been  tliought  more  doubtful,  since  the  sidewalk  I 
is  regarded  as  an  appendage  to  the  adjacent  land.' 
But  it  is  believed  that  whether  the  poles  are  placed 
in  the  sidewalk  or  not  is  immaterial,  so  far  as  the  { 
rights  of  the  abutting  owner  are  concerned.' 
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^  27.  Injanctfonii  AgraiuBt  Such  Use  by  AbnttI 
Property-Own  era. — The  Supreme  (Jourt  of  Michigan, 
on  an  application  for  an  injunction  by  a  property- 
owner,  refused  to  consider  the  question  whether  the 
State  had  conferred  the  power  upon  the  city  to 
authorize  the  use  of  its  streets  by  electric  railway 
companies,  deeming  it  a  question  resting  exclusively 
between  the  State  and  themunicipal  corporation; 
and  the  court,  on  grounds  equally  unsatisfactory, 
refused  to  consider  whether  such  a  use  of  the  streets 
was  an  additional  servitude  such  as  entitled  the 
abutting  property-owner  to  compensation;  but  re- 
fused an  injunction  on  the  ground  that  the  effect  of 
granting  it  would  work  an  injury  upon  the  railway 
company  much  greater  than  the  injury  which  the 
plaintiff  would  suffer  from  the  laying  and  operating 
of  their  railway,  and  that  he  had  an  adequate 
remedy  at  law.'  But  the  reasoning  of  Vice-Chan- 
cellor  Van  Flack,  in  the  case  cited  in  the  preceding 
section,  concedes  that  if  the  use  of  the  street  is  an 
additional  servitude,  the  abutting  owner  is  entitled 
to  an  injunction  until  compensation  is  paid  or 
secured,  and  that  his  remedy  at  law  isnot  adequate 
in  a  sense  which  operates  to  refuse  him  an  injunc- 
tion. The  circumstances  in  which  the  Michigan 
Court  refused  injunctions  were  these:  In  one  case 
the  plaintiff' owned  a  vacant  piece  of  ground  lying 
along  a  street  and  extending  across  the  square  so  as 
to  front  upon  the  cross-streets.  It  was  chiefly  valu- 
able for  residence  purposes,  and  he  intended  to  build 
a  residence  thereon.  Without  objection  from  him, 
the  defendant  company  constructed  and  operated 

'  Potter  V.  Saginaw  Union  Street  R.  Co.  (Mlob.),  47  N.  W.  Rep.  217. 


nMtmcnoRS  Bf  abutting  owners. 


31 


Ian  olectric  railway,  with  an  overhead  wire,  along 
lone  of  the  cross-streets,  anrl  was  about  to  put  into 
I  operation  a  similar  road  upon  the  side  street,  upon 
[  a  track  long  used  for  horse  cars,  fastening  its  cross- 

wiros  to  electric  light  poles  already  erected,  so  that 
h  no  new  poles  or  tracks  could  be  placed  in  front  of 
I  the  premises.  Tlie  defendant  had  expended  about 
I  $70,000  in  constructing  its  system  of  electric  rail- 
J  ways  in  the  city.  There  was  evidence  that  there 
I  would  be  some  danger  to  men  and  animals  from  the 
I  electric  current,  and  from  the  more  rapid  running 
I  of  the  cars,  and  that  the  cuiTent  would  interfere 
I  with  telephone  wires  in  the  same  street.  The  court 
I  took  the  view  that  no  present  injury  was  shown  that 
ktbe  apprehended  injury  was  too  remote,  and  that, 
I  under  all  the  circumstances,  the  plaintiff  was  not  en- 
1  titled  to  an  injunction  against  the  operation  of  the 

road."  In  the  other  case  it  appeared  that  the  com- 
[  plainant  owned  premises  on  the  corner  of  two  streets; 
I  that,  at  the  corner  diagonally  opposite  said  prem- 
the  railroad  turned  from  one  street  into 
lanother,  but  that,  assuming  the  complainant's 
IpremiHes  to  extend  to  the  middle  of  tlio  streets,  the 
Irailroad  nowhere  came  within  ten  feet  thereof.  The 
[trolley  wire  curved  with  the  track,  and  was  over 
I  the  centtT  nf  it.  When  the  suit  commenced,  a  sus- 
[taining  wire  extended   from  the  trolley  wire  at  tlie 

'Poller  V.  SAglnaw  UnioD  St.  R.  Co.  (Hich.),  47  N.  W.  B«p317. 
iTbaooiirl,  ipevkinglbrouKh  CiiAMPLiM,  C.  J.,  s&lil:    *'Il  ie  not  every 

wot  Injury  tnreiileatite  of  a  permaceDt  cbamcter  Ibat  equity  will 
I  •njolii,  ao)]  the  court  will  look  to  all  tbc  tacts  and  circmnstBiiceH.  bo(1 
Bgnutor  witbhuld  rvllef  m  tbeju^tioeor  equity  of  thei'iiHeniiiy  requlrtf." 
IctllB^IUlI  V.  UiKiJ,  40  Mich.  4U:  BuchaaaD  V.  Lo);  KiiDnIng  Co.. -18 
ljlkl>.Zti4;  #.C.,  12N.  W.Rep.  4W>;  Cily  of  Big  Itaplda  V.CoinHtUOk,  GG 
ftjOcb.78:  8.c.,31  N.  W.  Kep.  Sll:  Blabe  v.  CurnweEl.  A5Mloh.4G7: 
L.  c.nx.  W,  Rep.  803;  Miller  v.  Com  well,  71  Micb.  270;  s.  C..88N. 
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curve,  and  was  attached  to  a  pole  standing  betweej 
the  sidewalk  and  the  paved  street  in  front  of  coxa^. 
plainant's  lot.     This  pole  was  stayed  with  a  wira'^ 
running  into  a  guy-post  set  in   the  ground  in  front 
of  the  lot.     Thereafter  the  defendant  removed  the 
wires  and  poles.     The  court  held  that  a  decree  per- 
petually  enjoining   the    defendant  from    erecting 
within  the  street  limits,  on  and  in  front  of  the  com-J 
plainant's  premises  any  poles,  posts,  or  wires,  for 
operating  its  cars  by  electricity,  mthout  complain- 
ant's consent,  gave  the  complainant  all  the  relief 
she  was  entitled  to.' 

^  28.  Wlien  Telegraph  Poles  in  Streets  a  Public 
Xuisance. — In  cases  where  the  erection  of  telegraph 
poles  in  the  public  streets  is  not  authorized  by  the 
legislature,  if  they  are  permanently  erected  and 
maintained  in  the  public  streets,  at  such  places  and 
of  such  size,  dimensions  and  solidity  aw  to  obstruct 
and  prevent  the  passage  of  carriages  and  horses,  or 
foot  passengers,  the  company  will  be  liable  in  an 
indictment  for  a  public  nuisance.'  This  view  can, 
■of  course,  liave  no  application  where  the  company 
places  its  poles  in  tlie  streets  under  the  authority  of  an 
aetof  the  legislature,"  though  the  rule  may  be  ditfer- 

'  Barber  v.  Sigiosw  Union  St.  K.  Co.  (Mich.),  47  N'.  W.  Rep.  aiS. 

•  Keg.  V.  United  Kingdom  Electric  Teiegruph  Coinpanj.  31  L.  J.  II 
C.166;9.C.,10W.R.538;   G  L.  T.  (N.S.)  378;  2  B.  &  S.  H17.  d.;  1 
O,  C.  174.     It  wns  further  held  ia  this  case  thnt  even  if  the  poles 
not  placed  upon  thu  hard  or  met&lled  purt  of  the  highway,  ur  Upon  ■) 
footpuCh  Hrtifli^i&lly  tunned  upon  It,  or  although  sufllcient  space  wu  ItM'l 
lor  the  public  trafflu,  the  company  witt>atiil  Itablo  ton  coovlcttou.    iMCl 

'  It  Risy  be  Bl»ted.  as  a  general  rule,  that  a  statute  oonlerrlog  power  atfl 
to  use  the  public  strcels  legnllxes  what  might  otberwUi!   be  n 
Imt  only  to  the  exicni  to  which  the  powers  are  conferred.    Britlata  Cwt"^ 
Ilute  Munufacturers  v.  MuraUilh.  4  T.  B.  7!)4;  Suttou  V.  Clarlt.  0  Taunt. 
20;  .1.  c,  2  Thoiiip.  Seg.  S07;  Hex  v.  Peiksc,  4  Barn.  &  Ailolpli.  30; 
Vaogban  V.  Taff  Vale  R.  Co..  5  Hurl.  4  .V.  070:  Whltehouae  v.  Fellowa, 
IIH-,  It,  (V,  S-1  fiT.-.:  f..r.,.Ht\  |,.  .1.  (C.  p.)  M(lti;  Crackiiell  v.  Thedlotil, 
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eat  where  a  municipal  corporation  assumes  to  grant 
such  a  privilege.  But  although  the  company  may 
have  proceeded  without  the  authorization  of  the 
legislature,  it  would  not  necessarily  follow  that  an 
injunction  would  be  granted  even  at  the  suit  of  the 
public;  since,  as  juat  seen,  the  right  can  be  deter- 

L. 8. 4  C.  P. 839;  Boulton  v.  Crowther,  4  Dowl.  A  By.  195;  s.  c.,3Ba[R.* 
Cmw.  T03;  Nonhero  Transports  Hod  Co.  v.  Chicago,  99  U.S.  636;  s.  0., 
II  Cbt.  L.  N«ws.353;  aTbooip.Nej;.  492;  Smith  v.  WaghiagloQ,  20  How. 
(U.  8.)  135;  Green  v.  ReadiD);,  9  WatU  (Pa.),  384;  O'Connor  v.  Pitta- 
burg.  18  Pa.  St.  187;  CaUeoder  v.  Marsh.  1  Pick.  (Mass.)  417;  Chicago 
T.  Baouej-,  ST  HI.  348;  a.  c,  10  Chi.  L.  Newe,  333;  Pumpelty  v.  Greea 
Biy  Co..  13  Wall.  (U.  S.)  180;  Eaton  t.  Boston,  etc.  R.  Co..  fil  N.U.504. 
Tbd  English  doctrine  broadly  Is  that  au  authorization  of  Parliament  not 
only  inalies  ili«  thing  lawful  and  bence  not  a  public  nuisance,  but  ibat  it 
alM)  prt^veats  an]' right  of  Aclion  for  da  in  age «  wbicb  otberwlae  might 
exiflt.  Those  cases,  of  course,  contain  do  auggestlon  of  any  ooDBtitu- 
tloaal  resirnini  upon  Parliament,  the  theory  of  the  English  law  being 
Uiat  Parliament  Is  supreme.  The  American  cases,  on  the  contrary,  hold 
that  an  act  ol  the  legislature  h:(s  the  effect  of  preventing  any  right  of 
Mllon  tor  damages.  In  Ibeabaence  of  constitutional  restraints.  Thus, 
wliere  the  &ct  authorizes  a  public  improvement  which  does  not  aiBOunt 
to  a  iflil'fNir  ol  private  property  (or  a  public  use,  laud-owners  who  are 
Ibervby  Invldeotally  Injure^t  have  no  right  of  action  for  the  Injury,  but 
tt  !•  damnum  abtque  injuria.  But  If  the  constitution  of  the  Stale  pro- 
vlilPB  that  private  property  shall  not  be  lakeu  or  damaged  for  public  use 
without  Just  compensation,  then  a  more  dttticult  question  arises,  and  the 
rain  which  makes  the  statute  release  the  right  of  action  Is  restrained  to 
caMM  where  ihe  Improvement  authorized  amounts  neither  to  a  taking 
nor  lu  a  dHNiaging  of  the  property  of  the  land-owner.  This  is  too  large 
A  rabjrct  to  be  gone  Into  in  a  special  work  of  this  kind.  Under  the  En- 
glish law  tbr:  land-owner  who  is  damaged  has  compeasiition  if  provided 
(or  lu  the  statute  which  antborixes  the  work;  If  not,  he  has  nothing. 
naliiiiiflrsmilb  R.  Co.  v.  Brand,  I..  R.  4  H.  L.  171 ;  Buccleugh  v.  Metro- 
pnllUD  Board  of  Works,  L.  R.  5  H.  L.  41S.  The  English  theory  ia  that 
KtUut**  giving  damages  in  general  terms  to  personsinjured  by  public 
work*  which  tbc  statute  authorizes,  mean  to  give  damages  only  Id  cases 
wli«r«  Ihey  could  have  been  recovered  at  common  law,  unleaa  the  stat- 
iiiB  la  t-xpress  terms  gives  other  damages.  In  other  words,  the  statute 
meTEly  changes  the  remedy,  or,  as  it  Is  expressed  in  a  recent  English 
work,  "merely  exchanges  the  statutory  right  to  compensation  in  respect 
sf  tlM  legalized  nuisance  (or  the  common-law  right  which,  hut  tor  the 
■tktot*,  would  have  existed  for  damages  foran  unauthoriied  nuisance." 
B«w«r  A  Wubb  on  Electric  Lighting.  227.  The  learned  authors  cite  la 
DliMUsUoD  of  Ihta  principle.  Rickei  v.  Metropolitan  R.  Co.,  L.R.  a  H. 
L-  ITS;  Rotbe*  v.  Klncuidy,  L.  R.  7  App.  7M. 
(3) 
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mined  in  a  legal  forum,  and  by  a  jury  trial.  Thi^ 
may  be  illustrated  by  a  case  where  a  telegraph  com^ 
pany,  without  any  parliamentary  powers,  laid  dow 
their  wires  in  tubes  under  a  public  highway.  Att 
information  and  bill  in  equity  were  filed  by  the  Afc^l 
torney-General,  complaining  of  those  acts  as  a  nui-'^ 
sance  to  the  public  and  as  an  invasion  of  the  rights 
of  the  owner  of  the  adjacent  land  in  the  soil  of  the 
road.  The  court  refused  to  grant  an  injunction 
until  the  legal  right  had  been  established.'  ■ 

^  29.  Liability  of  Muulclpal  Corporation  for  Al-M 
lowing  Teleffrapli  Poles  to  be  Greeted  iu  its  Streets. 
— In  this  country  the  policy  has  generally  prevailed 
of  authorizing  this  use  of  the  streets  and  highways 
by  telegraph  companies  ;  and  it  has  been  held  that, 
where  such  poles  are  erected  in  the  highway  by  the 
consent  of  the  municipal  board  having  control  of 
the  highway, '-.-'/.,  of  the  selectmen  acting  under 
the  authority  of  a  statute,  the  municipality  is  not 
liable."  But  where  the  poles  were  erected  by  &  foreit/n 
corporation,  an  indictment  against  the  city  was  sus- 
tained, as  the  statute  gave  the  right  to  erect  such 
poles  in  the  street,  under  the  direction  or  authority 
of  the  highway  commissioner  and  aldermen  or  select- 
men of  the  city  or  town,  only  to  companies  incorpo- 
rated under  the  laws  of  the  commonwealth.'  The 
prevailing  American  doctrine  is  that  a  municipal 
corporation  holds  its  streets  as  a  public  trust,  to  \ 
maintained  for  the  free  and  safe  use  of  the  publics 
and  consequently,  where  the  city,  either  by  affirrr 
tive  action  or  by  positive  neglect,  so  misconduol 

■  Att.-Geo.v.  United  Kingdom  Electric  Tele);rNiib  Oumpany.SO  Bel 
287;  8  Jut.  (N.  S.)  S8U;  31  I..  .1.  Ch.  320;  10  W.  R.  187. 

•  YouQg  V.  Yarmoulb.  U  Gray  (Mau.),  38a. 

*  Com.  V.  Boston,  9T  .Mub.  &&S. 
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■tself  in  the  discharge  of  this  trust  that  a  nuisance 
dangerous  to  travel  exists  in  its  stri>ets,  in  conse- 

Jquence  of  which  a  traveler,  without  negligence  or 
other  fault  on  his  part,  is  injured,  the  city  must  pay 

Idamages  to  him.'     Exceptions  to  this  rule  exist  in 

■That a  [uunluIpHl  uorporittlon  is  aot  privileged  to  mtilQlaia  a  iiui- 

B*ftDC«.  and  tliat  ou  uutlou  lor  damages  may  be  iiiaiDtained  atjulnst  U  for 

■•n  Injury  arising  (rom  a  ouisaace  where,  under  like  cireumatHucps,  such 

ICtlon  could  be  maintiiiued  Hgalnst  an  Individual,  Is  shown   by  Ihe  lul- 

wlnK.  lunting  many  other  uaieu:  Harper  v.  Milwaukee.  30  Wis.  363, 

;  Brower  v.Sew  Y'irk,3  Barb.  (N.Y.)  354;  Lawrence  v,  Fatrhaven, 

B  Or»»  (Mas..),  Ill);  O'Brien  v.  Si.  Paul,  18  Minn,  176;  Kobs  v.  Mln- 

■acapolls,  S3  Minn.  130;  Bmdt  v.  Albany,  5  Hun  (N.  Y.),  S»l ;  People  v. 

VAIbanr,  II  W<<u<l.  (S.  Y.)  .'>43^  Philadelphia  v.  CoIIIds.  4S  Pa.  St.  100; 

^towalow  V.  Metropolitan  Bunrd,  ICI C.  B.  (N.  ti.)  T,iii,  lafflrniinga.  c.  13 

'.  B.  (S.  S.),  etc.  T(SS).    That  a  munieipal  corporation  cununt  permit  n. 

Ir^ta  person  nr  corporation  ei>  to  use  property  ot  tbemunlclpalcorpora- 

D  s«  lb  crvate  a  nuisance  Injurious  to  a  third  person  without  answer- 

D  bim  In  dauiages.  Is  »bown  hy  the  following,  among  nmuy  other 

■■:  Ltwrent.-«  v.  Fnirbaven,  3  Gray  (HaM.),  IIO;  Aurora  v.  Reed,  57 

i  Dsmour  T.  Lyons.44  lowa,27tI;   Van  Pelt  v.  Davenport,  43  Iowa, 

II:  Stack  v.  £as[  t>t.  Louis,  85  111.377;  i«.  c,  ii  Cent.  L.  J.  385; 

KTiBeb»M«  V.  Fortune,  3  Fla.  ID;  Wendel  v.  Troj.  4  Keyes  (N.Y.), 

;  Baltimore  v.  Mnrrloit.  »  Ud.  160.  Coutra,  Stackhousu  v.  Lafayette, 

a  iDd.  IT.     Compare  Weeks  v.  Milwaukee.  10  Wis.  243;  Smaith  v.  Mil- 

(wiukre.  IS  Wis.  Q-t,  Among  the  cases,  almost  ^vithout  number,  asserting 

e  ru1«Ibal  rouniclpnl  corporations  arc  liable  to  individuals  for  Injuries 

bMtalrwd  hj  the  latter  without  fault  on  their  part,  through  nuisances  or 

^ctodi  In  strMls.  alleys,  sldeAvalks,  bridges,  etc.,  are  the  following: 

'.  Brookport,  10  N.  T.  101,  note;  Hines  v.  Lockport,  50  N.  Y.  330 

Ifttllnulntr    5    Laiis.   {N.  Y.)    16);    S.    C,  41    How.   Pr.   (N.  Y.)  43B; 

RochfSter,   45   N.   Y.    12»;    Wilson    v.    Walertown,   5    N. 

(T.    A  C.)    570;    9.    c,    3  Hun    (N.  Y.),  508;    Peseh  v. 

^iiniek,   10    Hon    (N    Y.),  477;    Conrad    v.    Iibacs,    111    N.    Y.    158; 

Troy.    81     Barh.   (N.    Y.)    580;    Belnhard    v.   New  York, 

I  Italy  {N.  Y.).  343;    Wallace  v.    New  York,  2  HUt.  (N.  Y.)  4(0; 

..  18  How.  Pr.  (N.  Y.)  109;  Davenport  v.  Ruckman.  37  N.  Y,  588; 

WMioe  V.  Auburn.  66  H.  Y.  334:  Nlms  v.  Troy,  39  N.  Y.  500;  Ring 

rv.Cobor*  County,  la  Hnn  (N.Y.),7a;    Welgbtman  v.  Washington,  1 

Black  cU.  8.),  3ti;  Chlcat;o  v.  Kobblnt,  a  Black  (U.  S.),  418;  Nebra^kA 

City  ».  Campbell,  il  BUu-k  (U.  S.),  B»l ;  Uulson  v.  New  York,  9  N.  Y. 

I  leS;  ft.  C,  S«ld.  Nntcs,  308;  5  Hnndt.  S.  C.  (N.  Y.)  387;  Omaha  v.  Olm- 

■  ncad.  5  Nntt.  440;  Topekn  V.  TnlUe,  5  Kan.  311;   Atchison  v.  King,  9 

t-KaD.  .■i£0;  OlMwa  v.  Waahabangh,  II  Kan.  124;  Wyandotte  v.  White,  13 

I'Kbd.  101 :  Hinlth  V.  Leuvenwurtb,  15  Kan.  81 ;  Baltimore  v.  Marriott,  9 

(Md-  ton:   Baltimore  v.PendlKtOQ,  15  Md.13;  Bell  v.  West  Point,  51  Ulu. 
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particular  jurisdictions,  which  there  is  uo  spaot 
here  to  note.  Nearly  all  the  American  municip 
corporations  have  power  under  their  charters 
abate  nuisances  ;  and  while  there  is  a  principle  thai 
such  corporations  are  not  liable  for  damages  flowiua 
from  a  mere  non-exercise  of  governmental  powerB,S 

aoa.ptrr  FcytoD,C.J.;  Qrlffla  t.  WlllliiiiisDn,  ti  W.  Vn.  313;  Erie  ra 
S<:hwlDgle,a3Pi>.Mi.»88;  KeualciKton  v.  Woo<l.  10  FH.St.  S3;  McX.i(ugk4 
lIuT.  Corry,  77  Pa.  Sc.  109.  In  Penusjlvuiila.  Ibc  rultieslends  to  rown-  1 
abips,  boTougbN,  and  couatleg  also.  Dekii  v.  MUturd.o  Watts  A  S.  (Ft.) 
545;  Pittsburg  t.  Grler,  33  Pa.  St.  M:  Alleaiown  v.  Kramer.  73  Fa.  St. 
4M;  Humphries  v.ArmstropgCounty.saP,..  St.  aiH;  H-y  v.  PUiladel- 
pbia,  81  Ph.  St.  44.  See  also  In  support  ot  ttae  rule.  Sbuolbred  v.  C'burles- 
tOD,  2  Buy  (S.  C.) , 03 ; Browiilog  v.  Sprlogfleld.  17  III.  143;  Alton  v.  Hope- 
88  ni.  107;  Joliet  V.  Verley.  36  HI.  B9;  Springfleld  v.  I.«  rUire.  49  111. 
476;  Cbk-ago  v.  Sniltb.  48  III.  107;  CeDlrnlla  v.  Scott.  &ft  HI.  12!);  Ue- 
ubaoiCBburgv.  Meroditb.54  III.  84;  Peru  v.  Frencb,  55  ]1],317;  Hierling 
V.  Tbomiis,  00  111.  384;  CleveUud  v.  St.  Psul,  18  Mlnu.  279;  LiDdholm 
V.St.  Paul,  lU  Minn.  Wi;  Hoorf  v.  Minneapulls.  ID  Minn.  300;  Sbanle 
v.HlnoeapolU,  17MitiD.  3UH;  Husoh  v.  Davenport,  (]  Iowa.  44:t;  Collina 
V.  Oonncll  Bluffs,  33  Iowa,  H34;  Rowdl  v.  WilllauiB,39  lowa.SlO;  Hati- 
denchid  v.  Dubuque,  39  Iowa,  7H!  s.  c.  35  Iowa,  1CI8;  Lowrey  v.  D^l- 
pbl,  06  lud.  2Q0;  Bassett  V.  St.  Joseph,  53  Mo.aSK);  Siitllb  v.St.  Jost-pb, 
4fi  Mo,  440;  Blake  v.  St.  Louis.  40  Mo.  509;  BowIh  v.  Kansas  City.  51 
Ho.454;  .InnesT.Now  Havt^n,  3i  Cona.  1;  Smoot  v.  Wetumpka,  34  Ala, 
113;  Atlanta  V.  Perdue,  G3  aa.i)07;  Milledgevllle  v.  Cooley,  55  Ua.i;; 
Moutgumerv  v.<4llDer.33  Ala.116;  Daivcon  v.Moblte.3I  Ala.  4611;  Ceo- 
tervtlle  v.  Woods.  t>7  Ind.  103;  Cbluagu  v.  Her);.  87  111.  541 ;  Barnes  v. 
District  of  Ooiumbia,  111  U.  S.  040;  Chlcsgo  v.  Fowtor.  80  III.  323;  Tal- 
lehassee  v.  Fortune,  3  Fia.  10;  Nevlns  v.  Koubester  (N.  Y.  L't.  App. 
1B7B),  10  .\lb.L.  .1.315;  Mendota  v.Fay,  I  Bradw.  (III.)  418;  Fatlenoa  | 
V.  Colebronk,  30  N.  H.  W;  Newbury  v.  Conneotlcut,  etc.  K.  Co.. 
377;  Holmes  V.  Hamburg,  47  lows.348;  Tbe  Ktate  v.Strong.SS  He.S 
State  V.  Cumberland,  8  R.  I.  406;  Lombard  v.  Cbiuago,  4  fitsB.  (U.  i 
41)0;  IJtllelleld  v.  Norwiub,  40  Conn.  408;  Dewey  v.  Detroit,15  1 
307:  Na»bvlile  v.  Brown.  K  UeUk.  (Teuu.)  1. 

'  Kelley  v.  Milwaukee.  18  Wis.  83;  Ooodrleb  V.  Ubioago,  20  Ul.  i 
Orlffln  V.  New  York,  0  N.  Y.  460;  Dewey  v.  Detroit,  Ifi  Mich.  307; 
derson  v.  Sandetur,  1)  Ilnsb  (Ky.),  550;  McCorinack  v.  Fatchlu,  63  1 
33;  Mauy  v.  Indisnapolls,  17  Ind.  267;  Detroit  v.  Beck  man,  34  Ulet 
136;  LanBing  V.  Toolan,  37  Mich.  152;  Pontlacv.  Carter,  83  HleU,  18| 
Carroll  v.  St.  I.ouls,  4  Mo.  App.  101 ;  Baxiou  v.  St.  Joseph,  SO  Mo.  ]S3(~ 
Wilson  V.  New  York,  I  Deulo  (N.  Y.).  505;  KocUestor  Wbltt-  Load  Co. 
V.  Boobest^r,  3  N.  Y.  483;  9.  C,  2  Thomp.  Neg.  673;  Martin  v.  Brook, 
lyo.  1  Hill  (N.Y.),54G;  Mills  v.  Brooklyn,  33  N.Y.  480;  DoDobae  t. 
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yet  it  is,  according  to  some  holdings,  indictable 
for  failing  to  pxercise  its  power  to  abate  nui- 
Minces,'  and  according  to  otbers,  it  is  liable  in 
damagcci  to  private  persons  for  a  like  failure.'  In 
most  of  the  cases  which  will  be  found  in  the  books 
of  reports  under  this  head,  in  which  the  city  has 
boon  held  liable,  the  nuisance  has  been  a  defect  in 
its   traveled  streets,   alleys,    sidewalks  or  bridges ; 

S«w  York.a  rialj-CV.  Y.),«5;  Ohild  v.  Bosloo,  4  Allen  (Masa.).«; 
Joflci  V.  Kew  Haven,  IM  Coon.  1 ;  Kavanaugb  v.  Brooklyn,  3S  Barb.  (N. 
Y.>  132;  SCone  v.  Augusta,  46  Me.  127. 

'Pwiplc*.  Albany,  11  Weod.  (N.  T.)  538;  Slate  v.Sbelbyville.4Sneed 
(TfBD.}.  l<e.  See  Hill  v.  Stale,  Id.  443.  The  contrary  is  held  in  some 
fnrlHlliitloiis.  Stale  V.  Burlington.  36  Vl.  521;  Paris  v.  People,  27  III.  74. 
An  Indklment  Is  tbe  ancient  aadugna)  remedyfortbe  [allure  of  a  munici- 
pal corporation  to  perform  Ita  duty  of  keeping  Its  streets  and  highways 
in  repair.  Aiietin's  Case,  Vent.  1S7;  Rex  v.  Raglry,  12  Mod.  400;  Res 
T.  Orral  Rrnugbton,  5  Burr.  2700;  Rex  t.  tjbeffleld,  2  T.  B.  lOlt;  Rex  v. 
Lwlie,  n  Baro.  K  Adol,  4eU;  s.  c,  2  Nev.  &  M.  583;  Res  v.  EdmontoD. 
1  Uou.  &  R.  21;  Hog.  V.  Brigblside  Blerlow,  i:<  Q.  B.  S33;  H.  c.  4  New 
^iMf.  Ca«.  IT :  14  .lur.  174 :  Reg.  v.  Mldvllle,  4  Q.  B.  240;  a.  c,  3  Gale  & 
D««.B32:  Rex  V.  Hatfield,  4  Baru.A^  Aid.  75;  Peoplev.Cooper.il  Hill 
(S.  Y.J,  516:  Resv.  Sklnner,^5  Esp.  210;  Res  v.  West  Riding  ol  York- 
■blnr,  2  H.  Black.  68.1;  s.  c,  5  Burr.  2595;  2  East,  342;  2  lost.  201,  700; 
Com.  Dig.  lit.  "Cfalniin,"  B,l;  Res  v.  Nottingham,  2  Lev.  112;  Slate 
T.  Barkadalc.  5  llumpb.  (Tenu.)  154;  State  v.  Murfreesboro,  11  Humph. 
n'iMiii.)  317;  State  v.  I^udon.  3  Head  (Tenn.),  263;  Davis  v.  Bangor, 
-O  Me.S32;  State  v.  Uorbain,  37  Me.  4SI ;  Commonwealtb  v.  Sprlugfl<!ld, 
1tUm.9;  Coininonwealtb  v.  Petersham,  4  Pick.  (Mass.)  119;  State  v. 
ntUlDgbani,  7  Vl.  3!)| ;  State  v.  PJetcher,  13  Vi.  124;  Stalei  v.  Alburgb, 
»  Vt.  »ra;  State  v.  Fryeburg,  15  Me.  408;  Slate  v.  Stiong,  25  Me. 
SB7;  fltsle  v.  Hllo.  33  Me.  57;  State  v.  Dover,  10  N.  H.  394;  State  v. 
Ollmuioa,  14  N.  I).  4I17;  State  v.  Canterbury,  28  S.U.  195;  Stale 
V.  Nortliiimherland,  44  N.  Il.tl2tii;  State  v.  Cumberland,  e  K,  jl.  490; 
Staff!  r.  Cumliorlaad,  7  R.  I.  75.  In  Maine  and  New  Uauipshire, 
towns  are  likt^wlsc  anienabic  to  a  proceeding  by  information  tor  not 
opeDlug  and  repairing  highways.  State  v.  Kiltery.  5  He.  234 :  Slate  v. 
RaynuiDd,  37  N.  11.  3B8;  stale  v.  Concord,  20  N.  H.  29S.  A  statute  of 
VftlMgave  an  Indictment  to  rncoTer&  forfeiture  of  not  esceedlng  91.000, 
wtiere  a  peraou  waa  killed  by  a  defeut  In  Ibe  highway.  Stale  v.  Bangor, 
301tr.»41. 

'  la  inch  cas««  the  words  "power"  and  "authority''  In  the  charter  of 
K  city  In  reapcct  of  the  abatement  uf  nuisances,  may  well  be  held  to 
mmimljf  and  obligation.  BaltWnnre.  etc.  R.  Co.  v.  Marriott,  I)  Md.  160; 
Camtibell  v.  Mtmtgoinery.  53  Ala.  627. 
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but  the  doctrine  has  been  held  equally  applicable  in 
the  case  of  a  nuisance  in  the  street  of  a  city  resnlt- 
ing  in  injurj'  to  adjacent  property — aa  where,  by 
reason  of  a  gutter  getting  out  of  order,  the  lots  of  a 
land-owner  are  flooded  ;'  or  where  the  city  permits 
market  stalls  to  remain  in  a  long  improved  and 
travelled  street  to  the  detriment  of  adjacent  pro- 
prietors.' In  such  a  case  the  injured  person  may 
maintain  an  action  either  against  the  city  or  against 
the  more  direct  author  of  the  nuisance.  If,  in  such 
a  case,  he  sustains  an  action  against  the  city,  and 
the  city  satisfies  the  judgment,  it  may  maintain  an 
action  against  the  author  of  the  nuisance  for  reim- 
bursement, unless  the  city  has  affirmatively  author- 
ized the  nuisance:  the  conception  being  that  they 
do  not  stand  in  pari  delidOy  the  case  presenting  an 
exception  to  the  well  known  rule  that  the  law  will  I 
not  enforce  contribution  among  tort-feasors.*  But  I 
where  the  city  has  authorized  the  nuisance,  and  has  1 
been  adjudged  to  pay  damages  therefor,  it  has  no  I 

•  Altonv.  Hope.68ni.  167. 
'  Si.  JobD  V.  NewTorkiSBosw.  (N.T.)  483;  8.  C..6  Duer  (N.  Y.), 

313. 

*  Lon«ll  V.  B>nton,  &c.  R.  Co..  23  Pick.  (Mdm.^  24;  Lowell  t.  Short.    * 
4  Cueb.  (MuB.)  373;  Milford  v.  Uolbrook.  »  .\llei]   (H;^».).  17:  BoatOB    | 

'.  Woi1bii>Kton.  10  Gn;   (Mwa.),  IftS;  Woburn  v.  Bo^tou.  i-ru.  R.  Co., 
lOOMsM.  283;  Wobum  t.  Hcnsbaw,  101   Mmss.  1S9;    West  BoylMon  v. 
Ua»OD,  102  Haas.  311 ;  Westfleld  v.  Mayo,  123  Mui.  100;  Centerrllle  t.  1 
Wuode.57Iiid.193;  PortlaadT.  Richarde(iD.54  Ue.46;  l,oirellT.Spanld-  \ 
lofC,  i  Casb.  (Maw.)  377;  Litilelon  t.  RIclmrdHiD.  34  X.  H.  179;  Clii- 
cagv  T.  Robbine.  3  Black  (tJ.S.).416;  Robbias  v.  Chtcsgo.  4  Wall.  (0. 
8.)  BSr;  Bochwlerr.  Montgomery,  «  Hun  (N.  T.).3»l  (affirmed,  7a  N. 
Y.  05) ;  Brooklyn  v.  Brooklyn  City  R-  Co.,  47  S.  Y.  475;  IndepeDdcuce 
r  Jn-kel.  39  low*.  427;  Severln  v.  EdJy.  52  III.  189;  Somticli  ».  Brp«d, 
80  Conn.  535,    The  nile  is  tho  wme  where.  In  aucb  ■  cue  the  cily   p*|d 
ftn  nodouMed  liability  of  fbU  kind  wilhout  I'ult.    Swaosey  v.  Chue,  16 
Gray  (Mbm.),  3(n.     Upon  like  gruunds.  h  {lersuu  who  hm»  unl&wfalljr  , 
injnreil  itae  public  «tr>-et  of  a  town,  and  has  refused  tn  repHlr  llw  Injutr  J 
ftfter  drniand  by  the  toHm,  rousi  pay  to  the  town  tb«  oou  ol  anek  n 
loenlervtlU  ».  Wood»,  5T  Ind.  193. 
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action  for  damages  over  against  the  party  whom  it 
has  authorized  to  erect  the  nuisance ;  for,  in  such 
a  case,  it  is  hi  pari  delicto  with  him.  Thus,  an  elec- 
tric light  pole  hi  a  village  street  was  adjudged  to  be 
a  nuisance  as  to  its  location,  in  an  action  against  the 
village  for  personal  injuries  occasiuned  thereby. 
The  polo  was  erected  by  an  electric  light  company 
undt-r  a  contract  with  the  village,  which  approved 
of  its  location.  It  was  held  that  the  village,  and 
the  .successor  to  the  electric  light  company,  were  in 
pari  delicto,  and  that  the  former  was  not  entitled  to 
contribution  from  the  latter,  on  account  of  the  dam- 
ages recovered  against  it." 

^  30.  Power  of  City  to  Oeslgnnte  the  Streets  to 
be  Occapied. — Such  being  the  power  usually  pos- 
sessed by  municipal  corporations  over  their  streets, 
it  would  seem  equally  to  follow,  without  the  aid  of 
any  express  statute,  but  of  course  in  the  absence  of 
any  prohibitory  one,  that  such  corporation  has  the 
power  to  prescribe  the  streets  on  which  such  poles 
or  popts  may  be  located,  to  prescribe  their  height, 
dimensions  and  distance  apart,  and  the  manner  of 
exteiuliiig  wires  thereon,  in  su('h  manner  as  to  pre- 
vent them  from  becoming  a  nuisance  to  public  travel, 
bat,  of  course,  with  the  proviso  in  all  cases  that  the 

I  regulation  should  not  be  unreasonable.  Statutes 
have  been  enacted  expressly  conferring  this  power. 
TI1U8,  by  a  recent  statute  of  New  Jersey,  common 
councils,  township  committees,  and  other  legisla- 

,  live  bodies  of  cities,  town,  etc.,  are  required  to 
give  telegraph  or  telephone  companies  a  written  des- 

1  ignation  of  streets  or  highways  in  which  posts  or 
polefi  of  such  companies  may  be  placed ,  and  the  man- 

>  6rom  ».  Bruib  Klectrii!  Co..  50  Hun  (N.  Y,),  581;  s,c.,20  S.  Y. 
[  St.  B«p.  4SI;  3  N.  Y.  8iipp.  no:>. 
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ner  of  placing  them,'  Tlie  next  section  provides 
that  "  it  shall  be  unlawful  for  any  telegraph  or  tele- 
phone company  to  construct,  rebuild,  or  extend  any 
telegraph  or  telephone  line,  or  to  erect  any  posts  or 
poles  therefor  in  any  city,  town,  village,  or  borough, 
having  the  powers  enumerated  in  the  first  section 
of  this  act,  without  first  obtaining  such  designation 
of  their  route,  and  then  only  upon  the  street,  streets, 
or  highways  so  to  be  designated.'"  Under  an  earlier 
statute  of  the  same  State,'  which  provided  that  no 
posts  or  poles  should  be  erected  in  any  street  of  any 
incorporated  city  or  town  without  first  obtaining 
from  such  municipality  a  designation  of  the  street  in 
which  they  should  be  placed,  and  the  manner  of 
placing  them,  and  which  made  it  the  dutj'  of  the 
municipal  authorities  to  make  the  designation  on  the 
application  of  atelegraph  company — itwas  held  that 
the  designation  by  the  authorities  was  a  prerequisite 
to  the  erection  of  poles.'  Biit  under  this  statute  the 
authorities  of  an  incorporated  town  cannot,  before 
prescribing  regulations  for  the  elevation  at  which 
such  wires  shall  cross  the  streets,  treat  as  a  nuisance 
such  a  use  of  the  streets  for  that  purpose  as  in  no 
way  endangers  their  full,  free  and  safe  use  for  the 
purposes  of  public  travel/ 

§  31.  Power  of  City  to  Remove. — If,  as  jUst  seen, 
a  municipal  corporation  is  also  indictable  for  per- 
mitting a  nuisance  to  exist  in  its  streets,  a  forlion, 


'  N.  J.  Aol  of  April  1, 1887,  Laws  1887.  oh.  87.  Sec.  1. 
"  Ibid.  5  2. 

•  N.  J.  Ee?.,  p.  1174;  N.  .1.  Pnniph.  Laws,  1881,  p.  201. 
'  New  York,  etc.  Tel.  Co.  v.  Ensl  Grange.  42  N.  J.  Eq.  490;   a.  C 

AU.  Rep.  286;  6  Cent.  Sep.  MT;  10  East  Rep.  OOfi.  AperinLBsiongivenC; 
the  road  hoard  does  DOI  obvinte  the  neceBsity  ot  a  formnl  desl)(DatioD  by 
the  regular  autborllles.    Ibid, 

•  AmerlcBb  UnloD  Tel.  Co.  v.  Uttrriwn,  31  N.  J.  Eq.  (ii7. 
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'  power  to  remove  the  nuisance.     That  such 
wer  exists  in  municipal  corporations,  charged  by 
\  their  charters  or  by  statute  with  the  care  and  repara- 
tion of  their  streets,  is  well  settled;'    and    hence, 
where  the  right  of  a  private  corporation   to  erect 
telegraph  poles  in   the  street  of  a  municipality  is 
L  doubtful,  an  injunction  will  not  be  granted  to  re- 
l  Strain  the  municipality  from  removing  them.' 

(f  32.       Constitutionality     of    Statutes     Bequirlug 

I  Wires  to  be  put  Under  Ground. — A  Statute  which 

'  requires  corporations  owning  telegraph,  telephone, 

electric,  or  other  wires  or  cables,  to  remove  them 

from  the  surface  of  the  streets  of  cities  having  a 

I  population  of  500,000  or  over,  and  to  place  them  un- 
der the  ground,  and,  in  the  event  of  their  not  doing 
80,  empowering   the  city  to  make  such  removal  at 
their  expense;   which    further  provides  that  three 
commissioners  shall  be   appointed  to   enforce   the 
provisions  of  the  statute  by  causing  the  removal  of 
wires    and    cables ;    which   imposes    on  the    com- 
panies the  duty  of  filing  with  such  commissioners  a 
map  showing  the  streets  or  highways  which  the  com- 
panies desire  to  use,  and   the  general  location,  di- 
mensions, and  course  of  the  underground  conduits 
Ldesired  to  be  constructed  ;  and  which  forbids  the 
IcoDstruction    of  such  conduits,  unless  the  plan  of 
lonstruction  is  approved  by  such  commissioners — is 
iBot,  in  the  view  of  the  Court  of  Appeals  of  New 
York,  unconstitutional.   The  court  hold  that  such  a 
laUitute    does   not   impair   existing   franchises,    but 
■  merely  regulates  the  mode  of  their  enjoyment,  to 
f  the  end  that  due  regard  may  be  had  to  the  rights  of 

'  1  Dtlt.  HUDC.  Corp.,  -liU  Di]..  i  »:4. 

*  New  York,  etc.  Tel.  Co.  v.  EmI  Orange,  43  N.  J.  Kq.  490;  s.  c.  S 
I  All.  R«i>.  :ix»;  6CeDt.Rep.M7;  10  Emt.  Rep.  W)9. 
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Others,  and  in  such  a  way  that  the  wires  and  eabl« 
shall  cease  to  be  a  public  nuisance,  and  be  enjoyed 
in  such  a  manner  as  to   produce  aa  little  inconven- 
ience and  danger  to  the  public  as  possible.'     The  , 
same  statute  was  challenged  in  the  Circuit  Court  of  I 
the  United  States  before  Mr.  Circuit  Judge  Wallace,  ' 
and  he  held  that  the  subject  was  sufficiently  doubt- 
ful to  warrant  him  in  refusing  an  injunction  until 
the  question  should  be  settled  by  the  Supreme  Court  j 
of  the  United  States.'  m 

^   33.      Biglit    of   Telephone  Companies    to    Erect    | 
Poles  In  Streets   of  Cities. — This  question  must,  of 
course,  depend  upon  the  state  of  the  statute  law  of 
the  State,  upon  the  provisions  of  the  charter  of  the   i 
particular  city,  or,  if  the  city  is  organized  under  i 
general  law,  upon  the  provisions  of  that  law,  aa^'l 
also  upon  the  provisions  of  any  city  ordinances  thatJ 
may  have  been  passed  in  pursuance  of  authorityjl 
conferred  upon   the  legislature  of  the  city  by  itSa 
charter  or  governing  statute.     Statutes  have  been  | 
enacted  in  some  of  the  States  requiring  the  conseatii 
of  the  municipal  authorities ;  in  others,  the  charter! 
of  municipal  corporations  give  them  power  to  regu*j 
late  such  companies.     But  where  the  State  itself^J 
by  a  statute,  authorizes  the  use  of  the  streets  of  J 
towns  and  cities  for  such  purposes,  it  is  competeofe'l 
for  the  municipality  to  impose  general  conditioiuRS 
or  restrictions  upon  the  grant,  and  if  such  restrio 


'  People  V.  Squire,  107  N.  Y.  593;  H.  c.  I  Am.  St.  Rep.  6M,  the  ( 
dtlQg,  as  to  tbe  tifttureof  police  power.-  Com.  v.  Att;er,7  Cusb.  (SUu.J^ 
53.84;  Thorpe  v.RuUand.eic.R.  C.>..27Vi.  140,  UB;  8.  c.  eaAm.l 
eaS;  PresbyterlHO  Cburch  v.  New  York,  B  Cow.  (N.  Y.)  688;  Peoplsti 
Morris.  13  Wend   (N.  Y.)  :m. 

<  Western  Union  Tel.  Co.  v.  Board  of  Elcctrio  Conlrol,  88  F«d.  ] 
SGU;  s.  c,  5  Rail.  &,  Cocp.  l.nw  J.  383.    See  fomments  ou  thla  « 
Am.  Law  Rev.  431. 
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tions  are  attempted,  the  proper  municipal  board 
will  be  compelled  by  mandamus  to  permit  the  erec- 
tion of  the  poles  without  restriction.' 

$  34.  Bights  of  Abutting  Property  Owners. — 
Telephone  poles  manifestly  stand  on  the  same  foot- 
ing in  respect  of  this  question  as  telegraph  poles  ;* 
and,  although  the  act  of  Congress  elsewhere  set  1 
out'  does  not  apply  to  telephone  companies,  yet,  if 
it  did,  it  would  not  create  any  distinction  in  respect 
of  the  question  under  consideration  ;  for,  as  already 
Been.  Congress  is,  equally  with  the  State  legis- 
latures, restrained  from  authorizing  the  takmg  of 
private  property  for  public  use  without  just  com- 
pensation.* In  its  application  to  the  poles  of 
telephone  companies,  the  question  has  elicited  a 
division  of  judicial  opinion.  In  Missouri,  telephone 
and  telegraph  companies  are  authorized  by  statute 
U>  set  their  poles  atid  their  fixtures  along  and  across 
any  of  the  public  roads,  streets  and  waters  of  the 
Stale,  in  such  a  manner  as  not  to  incommode  the 
public  in  the  use  of  such  roads,  streets  and  waters.' 
It  has  been  held  in  that  State,  under  this  statute, 
and  under  the  charter  of  the  city  of  St.  Louis  and 
ordinances  passed  in  pursuance  thereof,  that  a  tele- 
phone company  might  lawfully  erect  its  poles  in 
the  streets  of  that  city  at  places  designated  by  the 
boanl  ot    public  improvements,  and   that  an  abut- 


'  State  V.  FUd,  23  Mo.  App.  185.  TheNewJeraeyatatutee,  in  requiring 
lb#  roDMnl  ot  Cbe  town  fttiihorlilea  to  tbt^  placing  of  telegraph  poles  lu 
Ibe  kiretrts.  krn  uHnetruetl  to  require  this  uoDBent  In  Ibe  l'hhh  ot  a  toien- 
«*lf  wbM*  [be  wnyc  are  streets  and  not  roads.  Broome  v.  New  York. 
tic  Trl«pbon«  Co.,  4D  N.  J.  h.  634. 

«  ftwl.  i  83. 

•  Aalr.  {  2. 

•  Anu,  i  17. 

•  Rev.  Hittt.  Mo.  1B79.  $  87B. 


44 


USR  OF  STREETS    AND   HIGHWATB. 


ting  lot-owner  could  not  restrain  them  from  so  doin^ 
by  an  injunction.'    These  decisions  proceed  on  th« 
view  that  the  imposition  of  such  an  additional  serv-^ 
itude   on   the  streets   is    not  inconsistent  with   iti 
original  dedication,  in  such  a  sense  as  to  make  sin 
structures  a  nuisance.     Or,  as  was  said  by  Lewis, 
J.,  in  one  of  the  cases  Just  cited:    "The  dedication  ' 
or  condemnation  of  public  streets  in  a  city  does  not 
limit  their  use  to  the  purpose  of  passways  for  persons  I 
and  vehicles,  but  extends  to  every  use  which  may  | 
advance  the  public  comfort  and  convenience,  within 
the  legitimate  sphere  of  municipal  regulation.     That  ' 
the  particular  use  was  not  in  contemplation  when 
the  dedication   was  made  is  of  no  consequence."'  , 
The   question   of  the   right  of  abutting   property  i 
owners  to  an  assessment  of  damages  for  the  impo-  ' 
sition  of  the  additional  servitude  upon   the  street  ! 
was   not   considered.     So,  the   Supreme   Court   of  \ 
Louisiana  have  taken  the  view  that  the  legislature  , 
can  authorize  the  use  of  public  ways  by  a  telegraph 

1  Oay  V.  Mulnat  Unioo  Tel.  Co.,  U  Mo.App.  485;  Julia  Building  ^ 
AisocUUoo  V.  Bell  Telephooe  Co..  13  Mo,  App.  477;  s.  c,  affirmed.  88 
Uo.  358;  67  Am.  Kep.  398,  Henry,  C.  J.,  aod  Sbeinood,  .1.,  dlsEetiting. 
The  same  view  bas  beeu  tabea  by  the  Supreme  Court  ol  the  Distrl.i  of 
Columbia  Id  respect  ot  telegraph  compauie*.  Tbat  court  bolds  tbat  Ibe 
right  ot  t«!egnipb  compaules  to  lay  liaeB,  etc.,  is  the  Baiue  iu  atreeta  of 
Ibe  DiBlrict  ol  Columbia  ae  oijpr  poat-roada  generally,  under  L'.  S.  act 
otJuly  24,  1866.  Nor  does  the  jolot  reeolutlou  of  Marob  3,  1863,  refpi- 
latlug  tbe  CO  QB I  ruction  of  llnea  la  the  District,  limit  the  poner.  And 
when  the  District  cnmntieaioDere  have  authorized  tbe  coosinictiou  ol  an 
overhead  Hue  along  a  bUBlneae  street  with  poles  160  feet  apart,  the  von- 
Btructlon  will  not  be  enjoined  at  the  Instance  of  a  lew  atorekeepers  who 
consider  it  a  nuisance.  Hewett  v.  Wentern  Uoioii  Tel.  Co..  1  Mackey 
(D.  C).  434;  B.  c,  54  Am.  Bep.  284. 

I  Julia  Building  AB'ocSatlou  \.  Bell  Telephone  Co.,  13  lio.  App. 
477,481.  "It  is  perfectly  consistent  with  Ibe  purpoBes  tor  which  streetB 
are  acquired,  that  Che  public  authorities  should  adapt  Ibem.  in  I 
use,  lo  the  Improvements  and  conveniences  ot  the  age." 
V.  0.,  In  nalaey  v.  Rapid  Transit  Street  R.  Co.  (S.  J.),  30  AtL  Beg 
860;  oiling  Railroad  Co.  v.  Newarli,  10  N.  J.  Eq.  363.  359. 


tSVADINO    PRrVATB  PHOPERTV. 


45  1 


compniiy  for  the  location  of  ita  poles,  notwith- 
stAixling  the  dissent  of  abutting  land-owners.'  The 
Supreme  Court  of  Minniisota  have  affirmed  the  con- 
trary doctrine  in  ii  particular  case  by  an  equally 
divided  court.'  In  New  Jersey  the  same  view  has 
been  taken  ;  and  it  has  been  held  that  a  telephone 
company  may  be  compelled  by  mandatory  injunc- 
tion to  remove  its  poles  from  the  highway  in  front 
of  the  premises  of  an  individual,  there  having  been 
neither  congent  on  his  part  nor  a  condemnation, 
and  the  company  justifying  under  permission  from 
a  public  road  board.' 

§     35,        Invading       Private       Property  —  Cutting 

Treen. — But  even  assuming  that  tlie  State,  or  a 
municipal  corporation  under  the  authority  of  it8 
charter  or  some  statute,  has  the  power  to  grant 
a  right  of  way  over  the  streets  of  the  municipality 
in  disregard  of  any  supposed  rights  of  abutting 
property  owners,  yet  such  a  grant  manifestly 
cannnt  confer  the  right  of  directly  invading  or 
trespassing  upon  private  property;  nor  could  the 
destruction  of  private  property  for  such  a  purpose 
be  authorized  by  the  State,  under  American  con- 
Btitutions  that  provide  for  the  payment  of  just 
compenjtation.  vVccordingly,  it  has  been  held  that 
such  a  grant  does  not  confer  the  right  to  cut  the 
limbs  of  trees,  merely  because  by  doing  so  the  tele- 
phone company  can  the  more  easily  construct  ita 
line,  and  this  although  the  trees  project  over  the 


'  Xmrln  v.  Great  Southttrn  Telephone  Co.,  37  Ls.  Ad.  63  (MkUDlng, 
J.,  dlM^otlng;. 

»  WUIls  V.  Erie  Tnkg.  &  Telepb.  Co.,  37  Minn.  347;  8.  c.  34  N,  W. 
Bep.  S37. 

■  Brootn^  V.  Xew  York,  A,c.  Tel.  Co.,  12  N.  J.  Eq.  141 ;  a.  c  7  Atl. 
Be^.  Mkl ;  fi  Cent.  Rep.  614. 


sidewalk.'  So,  a  company  which  undertakes,  uiidi 
a  contract  with  a  municipal  corporation,  to  lay  a 
fire-alarm  telegraph,  has  no  right  to  invade  the 
premises  of  an  abutting  owner  and  cut  off  limbs  of 
trees,  overhanging  the  sidewalk,  not  obstructing  its 
use,  or  when  the  posts  and  wires  could  easily  he 
located  elsewhere.  Such  a  company  cannot,  it  is 
held,  justify  the  cutting  off  of  the  branches  of  such 
trees,  so  as  to  leave  an  open  space  in  the  foliage 
from  twenty-five  to  forty  feet  wide,  tor  the  purpose 
of  passing  a  small  wire  through.  Nor  was  the  tres- 
pass a  trifling  one;  for  the  court  lield  that  the 
company  was  liable  for  the  value  of  the  trees,  the 
deprivation  of  the  enjoyment  to  be  derived  from 
them,  and  the  aggrieved  feelings  caused  by  their 
destruction.  Stress  was  also  laid  upon  the  fact 
that  the  trees  were  not  in  themselves  a  nuisan' 
and  had  not  been  so  declared  by  the  statute, 

^   36.   Kevocatlon  of  License  hy  Municipal  Corpol 
tion. — Where  a  municipal  corporation,  under  a  sta 
tory  power,  has,  by  "rdiiiance  or  other  lawful  mod< 
authorized  a  telephone  company  to  erect  its  posts 
poles  in  certain  designated  streets,  and  the  company 
proceeds  so  to  erect  them,  and  to  expend  money  on 
the  faith  of  the  license  so  granted,  it  tliereby  ac- 
quires a  vested  right  to  the  use  of  the  designated 
streets,  so  long  as  it  conforiQS  to  the  conditions 
the  license ;  and  the  license  cannot  thereafter  be 
voked  by  the  municipality.'    So,  an  ordinance 
thorizing  a  telephone  company  to  maintain  lines 

HuDl,  16  Lea  (TeiiD.},  4S6;  s.  c, 
i  &  Telegraph  Co..  99  I.&.  An. 
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1  McinplilE  Bell  Tetepboi 
57  Am.  Rep.  237. 

'  'llMott  V.  Ore»i  Kouibern  Telephi 
906;   s.  C.  :i  South.  Rep.  361. 

'  Slate  V.  Jerw]:  City,  48  N.  J.  L. : 
Rep.  638;  •m6  nom.  Dadaon  Tel.  Co.  ' 


13;  8.  c.  8  All.  Rep.  133;  R  C^nt. 
Jersey  Cliy,  10  East.  Rep.  IW, 
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be  Bireets,  without  limitation  as  to  time,  for  ii  stip- 
llflted  consideration,  when  accepted  and  acted  on  hy 
he  grantee,  by  a  compliance  with  its  conditions, 
lecomea  a  contract,  which  the  city  cannot  abolish  or 
iter,  without  consent  of  the  grantee.  The  city  can- 
lot,  therefore,  impose  a  new  and  burdensome  con- 
iition,  such  as  an  annual  charge  or  tax  on  the  poles; 
lor  can  such  a  charge  be  upheld  as  a  proper  exercise 
if  the  police  power.'  Nor  does  a  proviso  in  the  or- 
iinanco  containing  the  grant  that  the  acts  of  the 
©mpany  under  the  ordinance  shall  be  subject  to  . 
my  ordinance  thereafter  passed,  convert  the  grant 
nto  a  mere  revocable  permit:  but  it  only  subjects  the 
ompany  to  future  regulations,  not  inconsistent 
(rith  the  ordinance  itself.' 

^  'i7.  Struirtrles  by  These  Companies  for  the  Ex- 
claniTe  Use  of  the  Streets. — The  early  history  of  the 
railroad,  telegraph,  gas-liglit,  and  other  corporations 
jrgauized  to  subserve  public  objects  for  private  gain, 
I>resent9  struggles  for  exclusive  privileges  on  the 
jiart  of  those  which  had  the  good  fortune  first  to  re- 
»ive  their  franchises.  Corporations  organized  to 
»rve  the  public  by  conveying  the  sound  of  the  hu- 
nan  voice,  by  lighting  the  streets,  by  distributing 
light,  heat  and  power  to  the  inhabitants,  and  by 
propelling  passengers  along  the  streets  by  means  of 
electricity,  have  formed  no  exception  to  this  rule. 

statute   of   Pennsylvania'   conferring   exclusive 
jrivileges  on  corporations  organized  ' '  for  the  supply 

water  to  the  public,  or  for  the  manufacturing  of 
IB,  or  the  supply  of  light  or  heat  to  the  public  by 


'  New  Orleans  v.  Great  8outbern  'rekpboi 

;  8.  c.  3  :4o.  R«p.KU. 

'/Md. 

'  I^DD.  Act  ut  April  2U,  1874,  j  34,  ul.  3. 


i&Trl.  Co..  40  Lu.  Am 
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any  other  means,"  has  been  held  not  to  extend  to 
electrical  light  companies,  under  the  well  known 
rule '  that  a  legislative  grant  of  exclusive  privileges 
to  a  corporation  is  to  Ite  construed  strictly.  "  Every 
intendment,"  say  the  court,  "  not  absolutely  in 
favor  of  the  grant,  must  be  construed  against  it. 
Monopolies  f^T^  favorites  neither  with  courts  nor 
people.  They  operate  in  restraint  of  competition, 
and  are  hence,  as  a  rule,  detrimental  to  the  public 
Avelfare.  Nor  are  they  at  all  allowable,  except  where 
the  resultant  advantage  is  in  favor  of  the  public,  as, 
for  instance,  wliere  a  water  or  a  gas  company  could 
not  exist  except  as  a  monopoly.'" 

^  38.  Continued  :  Plaintiff  an  Electric  Llgbt 
Company  Organized  by  a  Gas-Light  Company. — 
Where  the  action  was  by  one  electric  light  company 
to  enjoin  another  such  company  from  furnishing 
electric  light  to  the  inhabitants  of  a  city,  and  it  ap- 
peared that  the  stock  of  the  plaintiif  company  was, 
soon  after  its  organization,  purchased  by  the  presi- 
dent of  an  existing  gas  company,  in  order  that  "  the 
two  companies  might  work  in  harmony,  and  furnish 
all  the  facilities  demanded  by  the  public  for  light, 
without  that  ruinous  competition  which  might  prove 
disastrous  to  both" — the  court  found  that  the  plaint- 
iff company  was  the  mere  tool  of  the  gas-light  com- 
pany, and  for  that  reason  refused  an  injunction. 
Gordon,  C.  J.,  said:  "Now,  the  primary  object  of 
the  institution  of  a  corporation  is  the  public  welfare, 
and  the  interest  of  the  stockholders  is  but  second* 

iS«e  KmereoD  v.  Com.,  108  Pb.  St.  Ill;  Com.  T.  Erie,  etc.  B.  Co., 
27  Pa.  81.  351 ;  Packer  v.  Soobury,  etc.  B.  Co..  19  Pa.  St.  218. 

*ScraiitoD  Electric  Unht  and  HeatCo.'e  Appeal,  132  Pa.  St.  1U;»- 
C.  13  Cent.  Rep.  482;  15  Atl.Rep.  440;  22W.  N.  C.  242;  1  L.  B.A.  385j 
31  Chtr.  L.  News,  108. 
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fg^tf;  k  has  b«eaae  the  ncn  uMtTK' 

Bhi*ds«f  thegasand  water  conputy  to 
Er  iv  Ub»  pntcftae.  the  city  and  citiMUS  ii^ 
■  rfaTwyawfal.  if  not  absoIat«]y  n«c>eti»anr 
Hm,  tbcB,  cao  it  stand  in  a  ivmrt  of 
ft  hb fiDBOpvrposetofaythatitficfaartN-can- 
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t  charter:  bat  it  cannot  inter)>o$<^  that 
iTcrfbrits  ownfnud.  It  has  appealed 
9  <he  eqmtable  side  of  the  court  to  £uppras$.  fur  its 
1  benefit,  a  cocap^tioQ  that  has  arisen  from  it:} 
.  of  a  dianer  dat^* :  and,  without  touohiug 
Its  legal  rights  or  legal   remcvlie^.  this.  w*tf 
,  cannot  be  done.     Chancer^'  deals  only  with 
Eionable  demands  :  ami  with  those  that  aro  uii- 
ioDseioaable.  whether  through  fraud  or  uegleet,  it 
rill  have  nothing  to  do.*" 
^  39.      Qocstien  »s  I>ependlDK     Vpun   Priority  of 
npaBrjr. — A  corporation  which  is  htwfully  ooou- 
ng  the  streets  of  a  town  or  city  with  iUi  plant  will 
lOt,  for  obvious  reasons,  bo  compelled  to  givo  way 
i  new  comer.     This  is  well  illustrated  by  u  ivceiit 
ein  Nebraska,  where  the  action  was  by  a  telephone 
pimpany  to  enjoin  an  electric  light  company  from 
reeling  its  poles  and  wires  along  the  same  sti-ect  on 
which  the  telephone  wires  were  placed.      1 1  iippoured 
nat  the  ordinance  giving  thv  authority  to  ihc  dofLMul- 

I  tScrutoti  Klvotrlc  LIgbl  aod  Heat  Oo.'i  Appeiil,  131  Tn.  St.  IM;  a. 
\  )3C«iit.  Bep,  483;  15  .^11.  Hep.  44G;  33  W.  N.  0.  3«3:  1  L.  K.  A. 
b;  SI  Cblc.  L.  News,  IDS. 
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ant  to  erect  its  poles  aild  wires  upon  the  street  had 
been  passed,  and  that  the  defendant  company  had 
constructed  its  plant,  had  erected  a  part  of  its  poles 
and  wires,  had  decided  upon  the  streets  and  public 
grounds  which  it  would  occupy,  and  notified  the 
plaintiff  company  of  its  action,  before  the  plaintiff 
had  constructed  its  lines  thereon;  that  the  officers  of 
plaintiff  had  stated  that  such  action  would  be  satis- 
factory to  them  ;  that  the  defendant  had  commenced 
the  erection  of  its  line  on  the  streets  designated, 
when  the  plaintiff  erected  its  poles  and  wires  on  the 
designated  line;  and  that  immediately  thereafter  the 
defendant  had  completed  the  erection  of  its  electric 
light  poles  and  wires.  The  Supreme  Court  held  that 
the  finding  of  the  court  that  defendant  had  first  occu- 
pied the  street,  in  pursuance  of  Itgal  authority,  was 
sustained  by  the  evidence,  and  that  a  decree  refusing 
an  injunction  was  proper,  no  affirmative  relief  hav- 
ing been  demanded  by  the  answer.  The  court  re- 
versed so  much  of  the  decree  of  the  court  below  as 
enjoined  the  plaintiff,  the  telephone  company,  from 
placing  its  wires  near  those  of  the  electric  light 
company.* 

^   40.      Charter    Power  of     Control   does   not    Ex- 
tend to  the  Granting:  of   Exclusive  Privilegres. — The 

power  vested  in  a  municipal  corporation  by  its 
charter  to  make,  amend  or  repeal  any  ordinances 
deemed  desirable  for  lighting  its  streets,  has  been 
held  not  to  confer  upon  the  city,  bj'  implication, 
the  power  to  grant  the  exclusive  use  of  the  streets 
for  wires  and  poles  for  electric  lights  for  fifteen 
years.'    Where  a  city  granted  to  a  street  railway 

»  Nebraska  Tel.  Co.  v.  York  Gas  &  Electric  Light  Co.,  27  Neb.  284; 
s.  c,  43N.  W.  Rep.  126. 

>  Grand  Rapids  Electric  Light,  etc.  Co.  v.  Grand  Rapids,  etc.  Co., 
33  Fed.  Rep.  G59. 
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Dompany  the  exclusive  right  for  thirty  years  to  use 

|lho  streets  for  ears  to  be  "operateil  with  animal* 

power  only,"  it  was  held  that  this  did  not  preclude 

■  the  right  of  the  city  to  authorize,  within  the  term. 

■  the  operation  of  ears  by  another  company,  by  elec- 
Itric  or  motive  power  other  than  animal  power,  even 
I  though  Uie  original  grant  stipulated  that  the  city 
I  should  not  confer  upon  any  other  person  or  cor- 
liporation  any  privileges  which  would  impair  or  de- 
I  stroy  the  privileges  granted,  and  though  at  the  time 
I  of  such  original  grant,  it  Is  probable  that  the  only 

mnlivo  powers  in  the  mind  of  any  one  were  animal 
power  and  steam  power,' 

^41.      Wlio     miiy   QQcHtlou    E1e(.-tri<.-     Ltglit    Prlv- 
lleite    Granted    by    Municipal     ('orporutloD. — It    has 

l>een  held  that  the  right  granted  by  a  city  to  erect 
Itowent  or  supports  for  electric  wires  and  cables,  and 
pto  remove  obstructions  to  such  erections,  cannot  be 

contradicted   by    one    who    does  not   claim  an    ex- 

trlusive  or  concurrrent  right.' 

^  42.  C'burter  Power  to  Autbortze  tbe  Use  of 
LElAetrtcity  an  a  Motive  Power  for  Street  Ballwayit. — 
I  The  case  of  Ta;jt)art  v.  Newport  Street  Railway,  re- 
luQiiUy  decided  by  the  Supreme  Court  of  Rhode 
lldand,  is  an  interesting  contribution  on  this  new 
Isnbject.'  A  statute  incorporating  a  street  railway 
Icompany  contained  a  section  requiring  notice  to 
I  Abutting  j>roperty-ownors,  by  publication,  before 
I  the  h>cation  of  the  proposed  tracks,  and  it  also  pro- 
I  vided  that  "the   tracks  or  road  shall  be  operated 

>  Tucbout  V.  Do  MoineB,  etc.  It.  Co.,  7B  Iowa,  722:  s.  c,  4  Rail.  A 
I  Carp.  L.  J.  n ;  3G  Am.  A  Rug.  R.  Cw.  108. 

*  Now  Orlcanx  Gu  Llgbt  Co,  v.  Karr,  W  La-  An.  474 ;  s.  c,  4  Soutb. 
I  Sep.  ns.    See  a»U,  $  U7. 

■  Bcpun*a  3  Ad*.  a73;  ».  c.  10  AU.  Rep.  336.  Se«  alw  WiUUma  v. 
ICtty  Etoctrtt  Wrcol  R.  Co.,  41  Ffil.  Kcp.  srx). 
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aud  used  by  said  corporation,  with  steam,  horse,  or 
other  power,  as  the  city  couucil  may  from  time  to 
time  direct."  It  was  held  that,  after  an  ordinance 
had  been  passed  permitting  the  use  of  horse  power, 
it  was  competent  for  the  city  council  to  pass  a  sec- 
ond ordinance  changing  the  power  to  electricity, 
without  further  notice  being  given  to  the  property 
owners.  Next,  as  to  the  interpretation  of  this 
ordinance,  it  was  held  that  the  power  conferred  on 
the  city  council  to  authorize  the  use  of  electricity 
as  a  motive  power,  carried  with  it  the  power  to  erect 
poles  on  the  sidewalk,  notwithstanding  the  act  to 
incorporate  the  street  railway  company  provided 
that  "said  corporation  shall  not  encumber  any  por- 
tion of  the  street  occupied  by  said  tracks."  The 
poles  were  not  regarded  as  an  encumbrance  within 
the  meaning  of  this  prohibition,  but  as  being  neces- 
sary for  the  successful  operation  of  the  road.  It 
was  incidentally  decided  that  the  change  of  power, 
by  which  a  street  railway  is  operated,  from  horse  to 
electricity,  and  the  consequent  erection  of  poles 
necessary  for  its  operation  by  electricity,  does  not 
impose  an  additional  burden  or  servitude  upon  the 
fee  of  the  abutting  property  owners  in  the  highway, 
for  which  they  are  entitled  to.  additional  com- 
pensation.* 

^  43.      Ii^juDCtioQ    by   Telephone  Company    against 

Electric  Railway  Company. — In  New  York  a  tempo- 
rary injunction  has  been  ordered  at  the  suit  of  a 

'  Sw  onM,  i  18.  The  New  York  statute  (N.  Y.  Lttwg  im-1,  ch.  ZW). 
autborlxiDjc  a  tiimpike  company  to  operate  a  eireet  milroail,  and  to  use 
"tbe  power  of  borses,  aniiuaU,  or  any  meubaulual  or  otbor  power, 
or  any  combination  of  tbein,  wbloh  such  company  might  chooso  to  Dni< 
ploy,  except  the  lorce  of  atcam,"  bae  been  belil  to  embrace  electricity 
a«  a  mode  of  power.  Hudson  River  Telepbone  Cu.  v.  WoiervUeC 
Tump.,  etc.  Co.,  39  N.  Y.  State  Bep.  604. 
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[telephone  company,  duly  organized  and  having  the 

fright  to  occupy  the  streets  of  a  city  with  its  wires, 

1  Qpon  a  complaint  alleging  that  the   defendant  is 

about  to  erect  poles  and  string  wires  for  the  purpose 

of  propelling  its  cars  by  electricity,  on  lines  in  close 

proximity  to  and  parallel  with  the  plaintiffs  wire, 

■  and  upon  its  being  shown  that  powerful  currents  of 
I  induction  and  conduction  will  thereby  be  produced 

which  will  interfere  with  and  prevent  the  carrying 
on  of  plaintiff's  business  and  produce  irreparable 
injury.'     The  court  did  not  regard  it  as  a  good  de- 
fense to  such  a  proceeding  that  the  railway  company 
had  acquired  tlie  lawful  right  to  build  and  operate 
itfl  road  upon  the  streets ;   but  it  took  the  just  view 
f  that  «uch  a  grant  cannot  be  made  to  the  destruction 
lof  rights  already  vesti,d,  but  that  it  is  a  reasonable 
I  condition    implied    in    every    such    grant  that    the 
grantee  will  indemnify  the  others  rightfully  upon 
\  the  streets  against  the  expense  to  which  its  entry 
iBubjects   them ;  and   the  court   ruled  that  the  ex- 
Ipenge  which  a  telephone  company  incurs  by  having 
ftto  change  its   plant  in  consequence  of  the  interfer- 
ence of  the  railway  company  will  be  determined  on 

■  the  liearing  of  an  application  for  injunction.'      The 
Fcourt  reasoned  that  each  of  sncli  grantees  should 
I  io  what  is  reasonably  necessary  to  avoid  interfer- 
ence with  the  others  and    to  protect  itself;  and  it 
held  that  neither  company  has  an   exclusive  privi- 
lege to  use  what  is  called    the  grounded  or  earth 

,  circuit.' 


:  Co.  V.  Walervlict   Turnp.,  eli.  Co.,  3fl  N. 


\     '  lIudMn  River  'I'eiepboi 
T.  Stale  II«p.  n. 

'  IbU. 

'  Ibid.  Tlia  I'ourt  ol  Appeals  ot  New  York  refused  au  iiijuiictlun 
fmlenu  UU  Id  Ibe  n&me  caee,  on  tbe  ground  Ibal  tbe  right  of  the 
jiUlniUt  t«lepboue compnar  to  iiHnil  iajiinctloD.for  nblob  suit  le  pend- 


44.  Continued:  Wliere  Both  Companies  1 
the  Eartli  for  a  Betnru  Circuit. — ^These  interfer-'' 
ences  are  very  apt  to  take  place  where  botli  th«  tel- 
ephone and  electric  railway  company  use  the  eartli 
for  their  roturn  current.  In  euch  cases  it  has  been 
found  that  the  more  powerful  street  railway  current 
will  mingle  with  the  telephone  current  and  so 
charge  the  telephone  wires  as  to  render  them  use- 
less. In  such  a  case  either  can  obviate  the  diffi- 
culty by  changing  to  a  different  system,  by  which 
it  uses  a  second  wire  for  the  return  current;  but  this 
requires  an  increase  of  expense.  In  such  a  case  the 
question  has  presented  itself  to  the  courts,  which 
■  company  shall  go  to  this  increased  expense?  In  a 
case  where  the  telephone  company  had  occupied 
the  streets  of  a  city  for  ten  years,  using  the  earth 
for  its  return  current,  it  was  held  that  it  was  en- 
titled to  an  injunction  against  a  street  railway  com- 
pany whicli  entered  upon  the  use  of  llic  street  by 
what  is  known  as  the  "  trolley  system,"  in  which  a 
single  "trolley,"  or  overhead  wire  is  used,  with  the 
earth  for  the  return  current.'  In  a  similar  case  in  the 
United  States  Circuit  Court,  it  was  held  by  Mr.  Dis- 
trict Judge  Brown  that  a  telephone  company  cannot 
maintain  a  bill  to  enjoin  the  operation  of  a  subse- 
quently-constructed electric  railway,  to  prevent  the 
disturbance  of  plaintiff's  business  occasioned  by  the 
escape  of  electricity   from  defendant's  rails,  which 

Ing  In  tta«  court  ot  orlglaal  jurisdiction,  was  doiibttiil.  and  tbKt  alio! 
tbe  important  queettons  [nvolving  the  substantial  rigble  ol  tbe  pullet 
would  b«  ultimately  determkaed  Id  tbat  eult.  Hiitlaoa  River  Telepb. 
Co.  V.  Waten-llet  Tump.,  etc.  Co..  31  S.  Y-  St.  Rep.SM;  s.  r;.,  M  ]ff^ 
B.  Rop.  832. 

'  City  &  Suburban  Tel.  AfiB'n  v.  Clneinuatl,  etc.  R.  Co..  2S  1 
I,aw  Bui.  len.  nont.  P.  ■>..  afterward;  filed  an  able  dissenting  o 
M  Weekly  Law  Bnl.  480. 
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6  an  incidental  result  of  the  operation  of"  the  roiid, 
where  the  evidence  shows  that  the  plaintiff  may  obvi-. 
Jute  the  disturbance  by  the  use  of  a  single  return  wire 
■on  each  route  disturbed  by  the  railway  service,  to 
■which  each  telephone  is  connected,  and  which  op- 
leralos  tn  complete  the  metallic  circuit,  and  that 
l«uch  device  is  simpler  and  less  expensive  than  any 
1  the  railway  could  adopt  to  effect  the  same  enil ; 
I  while  the  defendant  could  not  avoid  it  except  by  an 
expenditure  whicli  would  double  the  cost  of  its 
plant — and  this,  although  the  plaintiff  was  prior  to 
[the  defendant  in  the  occupancy  of  the  streets  with 
liits  wires.  Tlie  learned  judge,  finding  from  the 
levidence  that  the  interference  could  probably  be 
[avoided  by  the  use  by  the  telephone  company  of  a 
Jdevice  known  as  the  "  McClure  system,"  at  the  cost 
■of  not  more  than  $10  to  each  telephone,  and  that  it 
l^ould  not  he  avoided  by  Uie  railway  company  ex- 
■CDpt  by  the  use  of  a  return  wire  or  trolley  which 
rwould  nearly  double  the  cost  of  its  plant — held  that 
■  the  telephone  company  was  not  entitled  to  an  in- 
Bjunction  by  reason  of  its  prior  occupancy  of  the 
1  fltreet.     In  concluding  his  opinion  he  said  : 

*  If,  in    the   case   under   consideration,   it   were 

I  diown  that  the  double  trolley  would  obviate  the  in- 

I  jury  to  complainant  without  exposing  defendants  or 

Ithe  public  to  any  great  inconvenience  or  a  large  ex- 

wnse,  we  think  that  it  would  be  their  duty  to  make 

liBO  of  it,  and  should  have  no  doubt  of  our  power  to 

aid  the   complainant  by  an  injunction:  but,  as  the 

proofs  show  that  a  more  effectual  and  less  objec- 

^onable  and  expensive  remedy  is  open  to  the  com- 

blainant,  we  think  that  the  obligation  is  upon  the 

elephone  company  to  adopt  it.  and  that  defendants 
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are  not  bound  to  indemnify  it;  in  other  words,  tha! 
the  damage  incidentally  done  to  the  complainant  irf 
not  such  as  is  Justly  chargeable  to  the  defendants.  1 
Unless  we  are  to  hold  that  the  telephone  company 
has  a  monopoly  of  the  use  of  the  earth,  and   of  all 
the  eartli  within  the  city  of  Nashville,  for  its  feeble 
current,  not  only  as  against  the  defendants,  but  as 
against  all  forms  of  electrical  energy  which,  in   the 
progress  of  science  and  invention,  raay  hereafter  re- 
quire its  use,  we  do  not  see  how  this  bill  can  he'd 
maintained.     We  place  our  denial  of  an  injunction^ 
upon  the  grounds: 

"1.  That  the  defendants  are  making  lawful  use 
of  the  franchise  conferred  upon  them  by  the  State, 
in  the  manner  contemplated  by  the  statute,  and 
that  such  act  cannot  be  considered  a  nuisance 
in  itself. 

"2.     That,  in  the  exercise  of  such  franchise, 
negligence  has  been  shown,  and  no  wanton  or  un-J 
necessary  disregard  of  the  rights  of  the  complainant. 

"3,  That  the  damages  occasioned  to  thecora-J 
piainant  are  not  the  direct  consequence  of  the  con-J 
struction  of  the  defendants'  roads,  but  are  inci-i 
dental  damages  resulting  from  their  operation,  and  I 
are  not  recoverable. 

"4.     The  cases  involving  this  principle  are  al- 
most innumerable  ;  and  in  our  examination  of  them  i 
we  are  satisfied  the  great  weight  of  authority  bears  J 
in  the  direction  we  have  indicated.     As  a  result, 
the  motion  for  an  injunction  must  be  denied." 

§  45.  Farther  ObaervatlonB  on  tliia  Subject. — It^ 
should  be  observed,  in  connection  with  so  much  of  | 


»  C>iinb«rlBn(l  Telephone  &  Telegraph  t 
49  Fed.  Rep.  2Ti. 


.  (initedEleciricR.  Co.,, 
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this  decision  as  denies  the  right  of  the  prior  occu- 
pant to  exclude  all  subsequent  comers  whose  work 
may  in  any  way  intertere  with  his  works,  that  the 
converse  rule  of  "  coming  to  a  nuisance,"  which  de- 
nies the  right  of  a  subsequent  comer  to  complain 
of  a  nuisance  previously  existing,  seems  to  be  now 
completely  exploded  in  England.'  In  both  of  these 
cases  the  one  having  the  prior  right  must  yield  his 
right  and  submit  to  damage  and  inconvenience  to 
some  extent  for  the  good  of  his  neighbor  and  of 
society.  This  principle  is  operative  in  many  situa- 
tions. It  is  constantly  applied  in  actions  at  law  for 
damages,  so  as  to  prevent  the  plaintiff  from  recover- 
ing damages  for  an  injury  which  might  have  been 
prevented  by  reasonable  care  on  his  part  after  re- 
ceiving the  hurt  from  the  defendant.  In  such  a 
case  the  plaintiff  is  under  both  a  moral  and  a  legal 
dnty  to  use  reasonable  pains,  care  and  skill  to  ar- 
rest or  diminish  the  damages  which  may  have  been 
infltctod  vxpon  him  by  the  wrong  of  the  defendant, 
and  he  can  only  charge  the  defendant  for  such 
damages  as  have  accrued,  or  as  would  have  accrued, 
to  him  notwithstanding  the  exercise  of  such  pains, 
care  and  skill.'  On  like  grounds,  and  in  accordance 
with  the  views  of  Judge  Brown  above  quoted,  a 
I  oonrt  of  equity,  which  has  been  aptly  called  "a 
\  court  of  conscience,"  will  not  go  to  the  extreme  of 
I  enjoining  one  party  in  the  exercise  of  his  lawful 
I  btimness,  because  of  an  injury  to  another  party 
which  the  latter  may  ward  off  at  very  slight  ex- 
pense.*   Such  a  case  does  not  present  that  "  strong 

'  SUrfCM  V.  BrtdginaD,  t1  Cti.  Div.  853. 

*  Jenln  v.  Wilbrnliam,  11  Orajr  (Mua.),  t4;<;  Bardwcll  v.  ■iBDiBica, 
I  n  VL  438. 

it  V.  lUodolph,  7  Port.  (Ala.)  238;  «.  c.  31  Am.  Ui-c.  713. 
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and  mischievous  case  of  present  necessity,'' which 
eminent  chancellors  have  held  neeessarv  to  invoke 
this  extraordinary  aid  of  a  court  of  equity/ 

^  46.     Tax  for  the  Privilegre  of  Usingr  City  Streets. 

— Congress,  as  already  seen,*  has  authorized  any 
company  accepting  the  provisions  of  the  act  to  oc- 
cupy with  its  poles  and  wires  any  post-road.  By 
the  Constitution  of  the  United  States,  Congress  has 
power  to  establish  post-offices  and  post-roads/ 
Under  this  provision,  Congress  has  established  as 
post-roads  (among  others)  any  road  on  which  the 
mail  is  carried  for  the  time  being  under  a  contract 
made  bv  the  Postmaster-General,  and  all  letter- 
carrier  routes  established  in  any  city  or  town  for 
the  collection  and  delivery  of  mail  matter.*  This 
has  the  practical  eflfect  of  making  every  street  in 
every  city  or  town,  which  has  a  system  of  mail- 
delivery  by  letter-carriers,  a  post-road.  Telegraph 
companies  accepting  the  provisions  of  the  first 
named  act  of  Congress,  having  thus  acquired  the 
right  to  use  any  street  in  such  a  city  or  town  for 
the  purpose  of  setting  its  poles  and  stringing  its 
wires,  it  is  plain  that  the  city  or  town,  acting  under 
the  State  authority,  cannot  impose  a  tax  upon  such 
telegraph  companies  for  the  privilege  of  so  doing ; 
for  no  State  authority  can  lay  a  tax  upon  a  priv- 
ilege granted  by  Congress,  especially  where  the  thing 
privileged  is  made  by  the  act  of  Congress  an  agency 
of  the  general  Government.'^     But  this  exemption 

1  Attorney -General  v.  NichoK  16  Vesey,  338;  Van  Bergen  v.  Van 
Bergen,  3  Johns.  Ch.  (N.  Y.)  387. 

s  AnU,  §  2. 

^  Const.  U.  S.  Art.  I,  §  8. 

*  Bev.  St.  U.  S.  §  3964. 

^  St.  Louis  y.  Western  Union  Tel.  Co.,  39  Fed.  Rep.  59;  PbiladelphU 
V.  Western  Union  Tel.  Co.,  40  Fed.  Rep.  615. 
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[eitends  only  to  so  much  of  the  Hues  of  such  a  tele- 
P^raph  company  as  extend,  in  the  language  of  the 
I  act  of  Congress,'  "through  and  over  any  portion  of 
[.the  public  domain  of  tlie  United  States,  over  and 
J  along  any  of  the  miUtfiry  or  post-roads  of  the  United 
I  States,  which  have  been  or  may  hereafter  be  de- 
1  clared  such  by  hiw,  and  over,  under  and  across  the 
[  navigable  streams  or  waters  of  the  United  States.'" 
I  "\\Tiere  the  amount  of  a  tax  or  excise  imposed  by  a 
I  State  on  a  telegraph  company  was  determined  by 
■  ascertaining  what  proportion  the  number  nf  miles 
^lOf  its  lines  in  the  State  bore  to  the  whole  number 
^operated  by  the  company,  and  taxing  an  equal  por- 
l-tion  of  the  assessable  value  of  the  company's  stock, 
I— it  was  held  that  the  principle  itself  not  being  un- 
just, and  it  not  appearing  that  the  company  wa^ 
finjured  by  any  principle  or  rule  of  law  not  equally 
I  applicable  to  other  similar  objects  of  taxation,  the 
rtax  would  not  be  declared  void  on  the  ground  that 
Ino  deduction  was  made  for  the  value  of  property  of 
Fthti  company  subject  to  local  taxation  in  other 
Estates,  the  company  owning  no  such  property  within 
I  the  State  imposing  the  tax.' 

^  47.  ReasouableiieBs  of  Ltceuse  Fee  for  Use  of 
I  StroctD. — A  recent  decision  of  the  Supreme  Court 
I  of  Pennsylvania  upholding  the  validity  of  an  ordi- 
Usance  of  tlie  city  of  Philadelphia  levying  a  license 
ax  upon  telegraph  companies  for  the  privilege  of 
jieHing  their  poles  in  the  streets,  is.  under  the  Fed- 
ural  decisions  just  quoted,  unsound  in  its  appHca- 
ition  to  that  company,  which,  underacts  of  Congress, 

•  Bev.St.  lI.Bt|i63b». 

>  Wmeni  Uniou  Tul.  Cu.  v.  Mu^acliUMtU,  135  V.  S.  C90;  amrmlnfi; 
l4ltariwr-OenerK]  v.  Western  Union  Tel.  Co.,  ^  Fed.  Bep.  130. 
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has  the  right  to  occupy  a  street  which  is  a  post-n 
yet.  as  there  may  be  other  telegraph,  and  especii 
telephone  companies  not  protected  from  State 
ation  of  this  kind  by  acts  of  Congress,  the  decisii 
may  be  quoted  as  showing  that  the  judicial  courts 
will  not  regard  a  license  tax  of  five  doUnrs  per  pole 
as    unreasonable,  and    an    ordinance   imposing 
therefore  void.' 

^  48.  Maniclpal  Control  as  to  the  Mode  of 
peoditiK  or  Laying  Telej^rapli  Wires. — Recollecting 
that  the  rights  granted  to  telegraph  companies  by 
the  act  of  Congress  already  quoted  is  subject  to  the 
reasonable  exercise  by  the  States  of  their  police 
power,'  either  exerted  by  the  State  directly  in  the 
form  of  a  statute,  or  by  a  municipal  corporation 
chartered  by  the  State,  enacted  in  pursuance  of  the 
authority  conferred  by  its  charter,  we  are  prepared 
to  accept  the  view  of  the  Supreme  Court  of  Penn- 
sylvania, that  a  city  has  the  right,  if  so  empowered 
by  its  charter,  to  supervise  and  control,  by  such 
ordinances  as  may  seem  proper,  the  erection  of 
poles  upon  and  the  stretching  of  wires  along  its 
streets;'  provided,  of  course,  that  such  regulations 
do  not  destroy  or  substantially  abridge  the  rights 
secured  by  the  Federal  statute.  Acting  on  tliis 
view,  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York  has  held  that  State 
legislation  compelling  electric  wires  in  the  streets 
of  a   city  to    be  placed  under   the   surface  of  the 


■  WeEteni  Union  Tel.  Co.  v.  PhlUdelphln  (Pa.),  12  At).  Rep.  144. 
For  Instnnoes  of  mQDlcIpal  by-laws  Tojd  becaua«  unressouable,  im  l 
Tbomp,  Corp.  5  1024,  • 

*  Anlf.  H  )■  *• 

'  Weslern  Union  Tel.  Co.  t.  FbiUilelpbU  (Pa.).  1'2  .\U.  ItepJ 


PirPILlTY  OP  STATUTORY  HEOTJLATION. 


61 


treets,  although  such  streets,  being  letter-carrier 
ttutea,  are  all  pout-roads,  is  a  valid  exercise  of  police 

■ower,  and  is  not  an  unlawful  attempt  to  regulate 
commerce,  or  an  invasion  of  the  rights  of  a  tele- 
graph eompany  as  a  business  agency  of  the  general 
government,  under  tha  Act  of  Congress  already  set 
out."  The  court  also  held  that  a  State  statute 
confirming  a  contract  between  commissioners  for 
placing  electric  wires  under  ground  and  a  subway 
company,  to  lay  subways  for  such  wires,  is  none  the 
less  an  exercise  of  police  power  because  it  gives  to 
such  company  special  privileges,  but  np  exclusive 
privilege  or  franchise.^  It  was  further  ruled  in 
.  the  same  case  that  where  the  public  authorities  are 

■  not  acting  mala  fide,  the  exercise  of  their  discretion 
Iwill  not  be  reviewed  in  a  court  of  equity  on  the  alle- 
^gation  of  a  telegraph  company-  that  they  are  at- 
tempting  to   place    its    wires    in   insufficient    and 

Tdefective  subways.' 

^  49.      Futility  of  Attempts  at  Statutory  Regula- 
tloB.— A  very  slight  acquaintance  with  this  subject 

■  mast  convince  any  person  of  the  futility  of  attempts 
lltt  minute  statutory  regulation.  In  the  present 
fWale  of  our  knowledge  on  the  subject  of  electricity, 

any  regulation  must  be  more  or  less  experimental. 
The  whole  thing  should  be  remitted  to  the  control 

■  of  the  municipal  corporations,  under  rules  to  be  es- 
abliahod  by  boards  of  competent  experts  and  en- 

[dcted  into  municipal  ordinances.  To  this  end 
municipal  corporations  .should  be  fully  empowered 
J  deal  with  the  matter,  subject,  of  course,  to  any 

•  Wwwrn  ITnlon  Tel.  Co.  v.  New  York.  3  L.  R.  A.  449;  a.  c.  a  Inter- 
IU»  Com.  Rep.  S33 ;  6  Rail,  A  Corp.  L.  J.  105 ;  36  Fed.  Rep.  Mi. 
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such  general  regulations  or  restraints  as  experienci 
njay  have  shown  to  be  necessary,  and  also  subjeel 
to    the     superintendence    of   the    judicial    courts 
by    the   usual    methods  of  injunction,  mandamue, 
qtw  warranto  and  certiorari.     This  jurisdiction  will 
be  exercised  by  the  courts  very  sparingly,  and  only 
in  plain  cases  of  acting  without  power,  or  in  excessi 
of  power,  or  in  such  a  manner  as  to  infringe  the 
undoubted  rights  secured  by  the  constitutions,  State 
or  Federal,  or  by  paramount  law.     In  Great  Britain 
an  attempt  has  been  made  to  deal  with  the  subject 
in  two  statutes  known  as  the  Electric  Lighting  Acts. 
1882'  and   1888.'     The  latter  act  is  an  amendment 
of  the  former,  and   they  are  to  be  read  togetlier  as 
one  act.    These  statutes  apply  both  to  Great  Britain 
and    Ireland.     Although   the   Parliament  of    that' 
country  sits  almost  continuously,  and  although  ita 
methods  of  legislation  are  far  superior  to  those  oi 
American   legislatures,  it  was  found  impracticabltt' 
to  deal  with  the  subject  except  in  a  general  way, 
and  it  was  found  necessary  to  commit  nearly  all' 
matters  of  detail  to  the  regulation  of  the  Board 
Trade.     In  discharging  tlie  duty  thus  committed  i\ 
it,  that   body   has    established    an    elaborate 
minute  system  of  rules  and  regulations,  which  hav( 
become  the  foundation  of  a  very  practical  and  U8) 
ful  treatise  on  the  subject.' 

'  St.  45  it  46  Vict.  cb.5e. 

'  SI.  51  &E2  Vicl.  oh.l2. 

*  The  Ipameil  authorH  ol  the  work  above  referreil  to,  sajr  this  in 
preTace ;    "Bj  the  two  £lectric  Ligbtio);  Acts,  eTcrftblng  (&b  we  hvii 
said)  Ik  practically  left  to  the  Board  of  Trade.    In  1883  Parliament  It 
not  sufficient  InformatloD  to  leglelitte  with  acientifiu  preciatori  on  tl 
profesied  «ubject»  of  the  statute  of  tbat  year:  and  in  1888  they  hail  a 
time  to  do  so.  or  thought  il  iaexpedient.    Consequeutly  it  U  tbe  Boat^l 
of  Trade,  and  not  Pari  lament,  nbo  have  built  up  the  really  eOeclM 
and  practical    (thougb  nominally  auxiliary)  body  of    leglelatlon  I 


4 


STATUTORY  REr.VLATION. 


fiS 


^   50.      DauMrers   to   be    Provided    agaiust    by    Such 

Reealations. — While  the  opinions  of  a  non-expert 
are  of  little  value,  yet  one  who  has  considered  at- 
tentively the  disclosures  of  the  adjudged  cases  on 
I  <iiiestiops  of  electrical  interference,  may  venture  to 
I  suggest  to  municipal  bodies  called  upon  to  frame 
r^uch  rules,  that  the  principal  dangers  to  be  guarded 
I  against  are  the  following  : 

1.  The  danger  of  what  is  known  as  "conduction  ^ 
tor  lefd'ar/e  which  takes  place  where  the  ground  is 
I  used  for  the  return  circuit  of  different  currents.  In 
L  such  cases  one  of  the  currents  will  cross  to  the  other 
f  and  interfere  with  it.  Thus,  if  an  electric  railway 
I  uses  the  ground  for  its  return  current,  and  a 
Inoighboring  telephone  line  also  uses  the  ground 
I  for  its  return  current,  there  is  danger  that  the  more 
[  powerful  current  of  the  railway  company  will  cross 
[to  that  of  the  telephone  company  and  submerge  it, 
»o  to  speak.     In  such  a  case,  if  the  railway  current 

wblcta  II ndertB  Iters  mutit  look  tor  guidance.  And  tbe  latpst  version  of 

whii'b  appearB  iu  the  Model  Order.    And  It  Is  tbe  various  rules,  regu- 

Iktloui  «ni]  reports  (ramed  and  issued  by  that  department  under  powers 

I   coolenvd  by  the  Acts,  rnthei'  than  to  the  provlBions  ot   the  Acts  them- 

■  ••Iws  (wbli'b  are  for  tbe  uio^t  part  either  colorless  or  unnecessary), 

!  must  conEnlt  in  order  to  asi-ertaln  the  present  procedure  and 

«  relalitii;  lu  applicatiouB  tor  and  to  the  execution  and  worlilng 

of  powers  under  tbe  various  kinds  ol  statutory  coDceseloDS  authorized 

,  in  outline  merely  by  the  Acts.    For  It  is  to  tbls  department  that  Parlla- 

u  at  most  entirely  delegated  the  duty  of  working  out  Its  own 

'  vxpressed   aod    un particularized   intentions.     Consequently, 

kUl«AGlof  lesSbas  notdireetly  imported  any  lengthy  or  uom- 

d  mtlertals.  ft  has  Indirectly  given  rise  to  them ;  for,  by  making 

!t]ca1il«  tlin  Act  of  I8Sa  (which  prior  thereto  had  almost  become  a 

Tiluul  Idler),  ami   by   reviving   applications   tbereuuder.lt   has  neces- 

d  tbe  larg J  body  of  ancillary  legielation  to  wbiub  we  have  alluded ; 

li  I*  tbr  (JIfCU'ston  and  elucidutlon  ot  this  aaclllHry  leicIslatioD 

I  which  (bv  present  edition  is  largely  concerned  with,  and  which  is  re- 

r  the  almost  entire  alteration    of   the    original  contents, 

I  *Dd  fur  the  Incrciue  In  the  original  bulk  ot  tbe  work.''    £ower  &  Webb 

1  Elvvitti;  I.lgbilng.l'rvttice,  pp.  !i,  10. 
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were  entirely  uniform,  no  injurious  effect  would," 
seems,  be  produced  by  the  interference.  But  as 
the  railway  current  is  seldom  or  never  uniform,  the 
effect  is  to  produce  in  the  telephone  instruments 
loud  buzzing  noises,  which  sometimes  wholly  inter- 
fere with  telephonic  communication ;  also  to  ring 
the  bells  of  the  annunciators  in  the  offices  of  cus- 
tomers when  there  is  no  call  from  the  central  office; 
and,  moreover,  to  cause  a  great  number  of  the  an- 
nunciators at  the  central  office  to  fall  at  once,  so 
that  the  persons  on  duty  cannot  tell  who,  if  any 
one,  is  calling.  This  species  of  interference  can 
only  be  avoided  by  compelling  one  or  the  other  of 
the  interfering  parties  either  to  use  an  overhead 
wire  for  its  return  current,  or  otherwise  to  change 
its  system  so  as  to  desist  from  using  the  ground  for 
its  return  current."  We  have  seen  that  different 
courts  have  dealt  diff'erently  with  this  species  of  in- 
terference, some  putting  the  expense  of  making  the 
change  on  the  company  establishing  its  works  at 
the  later  date,  on  the  theory  that  pnority  in  time 
gives  priority  of  right ;  while  Mr.  United  States  Dis- 
trict Judge  (now  Mr.  Justice)  Brown,  in  an  exceed- 
ingly lucid  opinion,  has  taken  the  opposite  view.' 

2.  The  danger  of  the  disturbance  of  the  current 
on  one  by  the  current  on  another  parallel  wire, 
through  what  electricians,  for  want  of  a  better 
name,  call  "miiMc(t07i."  This  is  no  doubt  a  phe- 
nomenon of  the  same  general  nature  as  that  spoken 
of  in  the  preceding  paragraph  under  the  name  of 
"conduction"  or  leakage.  Both  consist  in  elec- 
trical energy  passing  from  one  wire  to  another- 
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the  one  easel  through  the   earth,  which  is  a  ready 
conductor,  and   in   the    other   through    the    atmos- 
phere,  which    is    an    imperfect    conductor.      Ex- 
perience shows    that    the    inconveniences    to    be 
apprehended  from  atmospheric  induction  are  not 
wrious,  except  where  two  wires  parallel  each  other 
for  long  distances;  and  that  the  danger  of  induction 
is,  other  things  being  equal,  in  proportion  to  the  dis- 
tance through  which  the  two  wires  run  parallel  to 
«ach  other.     The  usually  slight  danger  to  be  ap- 
prehended from  atmospheric  induction  is  no  doubt 
due  to  the  fact  that  the  atmosphere  is.  even  when- 
saturated  with  moisture,  a  very  imperfect  conductor 
of  electricity.     For  instance,  electric   light   wires, 
which  transmit  a  powerful  cuiTent.  are  frequently 
Strang  for  considerable  distances  on  the  same  cross- 
bars with  telephone  wires,  which  transmit  a  feeble 
current,  without    other   inconvenience   than    pro- 
ducing in  the  telephone  receiver  a  faint  murmur  of 
tJ»e  dynamo  which  supplies  the  electrical  energy  to 
tl» «  lighting   wire.     One    who  will   take  pains  to 
ofc>eerve  in  almost  any  American  city  where  these 
wi:n;a  have   not  been  put    under  ground,  will  see 
wi  ran  of  different  sizes  strung  on  the  same  poles  for 
co«:igi(]orabli;  distances  in  close  prosimity  with  each 
otVier.     The  danger  of  induction  is  also  greater,  in 
proportion  to  the  strength  of  the  current,  from   a 
tele-graph   wire   to   another    electric   wire;    for,  as 
already  stated  ■  with  reference  to  earth  induction, 
ll»ere  is  little  danger  from  this  source  except  in  the 
case  of  an   unsteady  current,  and  the  telegraphic 
current  is  constantly  being  broken  in  the  process  of 
itdegraphing;  in  other  words,  it  is  what  is  not  in- 
uptly  callod  "a   makt-and-break  current."     It  is 
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also  to  be  observed  that  this  species  or  danger  can 
be  almost  entirely  avoided  by  the  insulation  of  the 
parallel  wires.  It  is  for  this  reason  that  many  wires 
are  not  infrequently  made  into  one  cable  where 
they  are  separated  by  insulating  material.  It  is 
for  the  same  reason  that  many  cables  which  con- 
tain several  wires  may  be  conducted  through  an 
under-ground  tube  or  subway,  without  danger  of 
this  species  of  interference. 

3.  The  danger  of  wires  coming  in  actual  contact 
with  each  other  by  reason  of  breaking.  Where  this 
takes  place  the  consequent  rubbing  will  quickly  wear 
off  the  insulating  covering,  with  which  these  wires 
are  generally  protected,  and  the  current  from  the 
one  is  consequently  transmitted  to  the  other,  which 
becomes  as  to  it  what  electricians  denominate  a  ''sec- 
ond  ground."  This  source  of  danger,  where  these 
wires  are  suspended  through  the  air  in  populous 
cities,  threatens  the  most  serious  consequences  to 
life  and  property.  If,  for  instance,  the  powerful 
current  of  an  electric  light  wire  is  in  this  way  taken 
up  by  a  telegraph  wire,  it  is  liable  to  burn  the  tel- 
egraphing instrupaent  connecting  with  such  wire, 
to  kill  the  operator  at  work  at  such  instrument, 
and  even  to  set  fire  to  the  building  of  the  telegraph 
company.  The  Western  Union  Telegraph  Company 
has  had  several  instruments  burned  out  in  this  way 
in  St.  Louis;  and  finally  its  building  took  fire  and 
burned,  not  long  since,  from  fire  communicated 
from  its  electrical  wires — though,  it  is  understood, 
not  in  consequence  of  wires  receiving  more  power- 
ful currents  from  interference  with  other  wires. 
Some  effort  has  been  made  to  minimize  this  source 
of  danger  by   the  adoption   of  a   device   called  a 
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ftmble  plug,''  which  consists,  roughly  speaking, 
I  inserting  in  the  telegraph  or  telephone  wire,  near 
here  it  enters  the  building  sought  to  be  protected. 
Jointer  phig  of  lead,  pewter,  or  some  other  metal  or 
DQalgara  whicli  fuses  at  a  low  temperature.  It  is 
laimed  in  behalf  of  this  device,  that  wlien  the  wire 
rhich  contains  it  is  seized  by  the  more  powerful 
arrent  of  the  interfering  wire,  it  instantly  melt^, 
aasing  the  wire  to  separate.  But,  admitting  all  that 
lasboen  claimed  for  this  device,  three  observations 
Km  to  diminish  the  prospect  of  its  being  found 
idequate  to  the  end  intended  :  (1.)  The  insertion 
in  a  wire,  exposed  to  the  tension  of  its  own  weight 
ftnd  to  the  strain  produced  by  the  wind,  of  a  joint 
or  plug  of  soft  metal  is  likely  to  weaken  it  and  ren- 
der it  liable  to  break  at  that  joint.  (2.)  If  it  is  so 
contrived  as  to  melt  and  break  under  a  current  not 
greatly  in  excess  of  that  whiclt  tlie  wire  ordinarily 
twries,  then  there  is  danger  of  its  melting  and 
breaking  under  the  ordinary  current  of  the  wire : 
vrhich  seems  to  show  that  there  is  an  intermediate 
excess  of  current  between  the  ordinary  current  of 
tbe  wire  and  the  current  at  which  the  plug  will 
fuse,  against  which  it  affords  mo  protection.  Has 
Mpsrieuce  ]>roved  that  danger  may  not  flow  from 
^ iiitermediate  excess  of  current?  (3.)  In  any 
cw  where  the  plug  or  Joint  causes  the  wire  to 
weak  through  its  intended  operation  under  the  in- 
nliwoea  of  a  powerful  current,  the  danger  is  not 
done  away  with:  it  is  merely  shifted  from  the  tel- 
•^ph  or  telephone  company  and  its  servants  to 
111*  public  passing  by  on  the  street.  It  may  in- 
itantly  kill  a  foot  passenger  on  the  street  by  coming 
fc  contact   with  him.  especially  if  the  weather  is 


wet,  or  the  conditioua  are  otherwise  such  that  1 
body  offers  a  "second  ground  "  to  the  electric  cur- 
rent with  which  the  wire  is  charged.  These  dan- 
gers cannot  be  minimized ;  experience  actually 
magnifies  them.  Near  the  court  house  in  St. 
Louis,  in  the  winter  of  1889-90,  two  horses  attached 
to  a  atreet-car  loaded  with  passengers,  going  at  full 
trot  along  the  street,  were  instantly  killed  by  com- 
ing in  contact  with  an  electric  light  wire  which  had 
become  broken  in  consequence  of  being  weighted 
with  a  heavy  sleet  which  had  fallen  during  the  pre- 
vious night. 

4.  The  danger  of  such  wires  coming  into  actual 
contact  by  "sagging.^'  This  danger  is  of  the  same 
nature  as  that  which  springs  from  breaking,  though 
far  more  remote,  and  consequently  less  serious.  The 
ordinary  land  wirea  used  by  telegraph  companies  are 
made  of  iron.  They  do  not  expand  much  in  warm 
weather,  and  tKey  consequently  are  not  liable  to 
sag  to  such  an  extent  as  to  threaten  danger  in  ordi- 
nary cases  from  coming  in  contact  with  other  wires. 
But  they  are  much  more  liable  to  break  than  are 
copper  wires.  They  frequently  contain  flaws  into 
which  the  water  insinuates  itself,  causing  rust  an^^ 
increasing  weakness,  until  they  finally  separati 
often  in  storms  of  wind,  but  more  commonljs 
atorms  of  sleet  in  which  they  become  heat| 
weighted  with  ice.  If  there  are  suspended  benei 
them  the  trolleys  of  electric  railways,  or  the  win 
electric  lighting  or  electric  motor  companies,  they 
are  liable  to  take  up  the  more  powerful  current  and 
transmit  it,  on  the  one  hand,  to  the  telegraph  of- 
fice, or  on  the  other  hand,  to  an  accidental  passer-by 
on  the  street.     On  the  other  hand,  the  copper  wir 
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I  which  are  generally  employed  by  other  electrical 
»mpanifs  are  far  more  perfect  in   their  structure, 

mes  liable  to  be  affected  by  rust,  and  hence  less 
able  to  break ;  but  they  expand  more  under  the 

[influence  of  heat ;  they   gradually   stretcli    under 

Ftheir  owp  weight ;  and  hence  they  are  much  more 

liable  to  sag  than  are  iron  wires.     If.  therefore,  the 

I  copper  wire  used  by  an   electric  lighting  motor  or 
ttamway  company  should,  by  sagging,  come  in  con- 
tact with  a  telegraph  or  telephone  wire  suspended 
peneath  it,  and  if  at  the  point  of  contact  the  in- 
wlating  covering  of  both  wires  should  become  worn 
off  (as  would  be  likely  to  happen  if  the  contact  were 
long  continued),  or  if  tlie  weather  should  happen  to 
lte  wet  so  that  the  coverings  of  the  interfering  wires 
should  lose  a  portion  of  their  insulating  property,  a 
.  turrent  of  electricity  might  be  transmitted   to  the 
I  lower    wire    sufficiently    strong    to    set    fire  to    the 
1  mtch-boards  or  to  the  telegraphic  instruments  with 
I  which  it  might  be  connected.     Experience   shows 
I  that  the  extent  of  the  sagging  of  the  copper  wires 
osiially  employed  by  electric  lighting  companies  in 
tiuch  a  climate  as   that   of  the  central   American 
States,  between  the  limits  of  greatest  contraction  by 
cold  and  greatest  expansion  by  heat,  is  from  one  to 
two  feet  in  one  hundred  and  fifty.     This  limit  of  skg- 
B'ngBuggests  the  limit  of  danger,  and  hence  the  limit 
"f  proximity  of  electric  wires  when  suspended  below 
electric  light  wires  or  other  copper  wires  carrying  a 
I  powerful  current.     The  above  facts  also  suggest  the 
wiiJoaion  that  the  danger  from  sagging  can  be  min- 
'  imized  by  a  reasonable  inspection, which  is  demanded 
ttyihe  principles  of  the  common  law,  and  which 
sbonM  be  enforced  by  suitable  municipal  regulations. 
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The  patrolmen  of  the  city  police  force  onght  toj 
enjoined  with  the  duty  of  inspecting  such  wires  i 
reporting  any  breaking  or  dangerous  sagging,  t 
they  ought  to  receive  such  instruction  as  will  e^^ 
able  them  properly  to  discharge  this  duty.    Electric 
light,  motor  and  tramway  companies  ought  also  to 
inspect  their  overhead  wires  at  least  twice  a  day„' 
It  is  believed  that  this  is  generally  done  by 
managed  companies,  and  that,  when  an  undue  sag-^ 
ging  is  discovered,  a  person  employed  for  the  pui"- 
pose  at  once  "  takes  up  the  slack." 

5,     The   danger  from   the   escaping  of    electric 
currents   in    consequence   of  the   effect  of  storms. 
Water,  whether  frozen   or  unfrozen,  is  a  good  coi^ 
ductor  of  electricity.     The  covering  of  these  win 
which  is  commonly  used,  loses  some  of  its  iusulatif 
properties  when  wet,  whereby  some  of  the  currai 
is  liable  to  escape  and   descend  to  the  earth,  doi| 
the  wet  surface  of  the  pole.     Persons  leaning  in  X 
weather  against  poles  which   carry  electric 
have  received  shocks  in  this  way.     This  danger! 
greatly  increased  where  the  water  falls  in  the  fon 
of  sleet  and  freezes  on  the  wires  and  poles.     A  singl| 
flaw  in  the  insulating  covering  of  the  wire  transnuli 
the  current  to  the  icy  conductor  with  which  it  i 
coi^ered.     The  ice  is  frequently  continuous  from  t1^ 
wire  down  the  pole  into  the  ground.     Thus  releasei 
from  its  insulation  no  one — at  least  no  one  not  a 
expert — can  tell  in  what  direction  the  subtle  flui^ 
will  dart.      Where  the  wires  break  from  the  weight 
uf  ice  which   they  carry,  the  danger  in   populoi} 
cities,  as   already   suggested,   is    increased.'     It  f 


'  During  K  r«oeQt  wind  sii 
bended  danger  from  this  e 


I  In  tbe  city  of  PilteburKli.  the  Bp(4 
ve  became  so  grent  ihiittbiiii 
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r  believed  that  no  device  can  avert  this  species  of 
danger,  except  that  of  putting  all  electric  wires  un- 
der ground  in  populous  urban  districts.  As  already 
seen,'  regulations  of  this  kind  are  now  being  en- 
forced in  New  York,  and,  according  to  statements 
in  the  newspaper  press,  the  same  is  true  in  some 
Other  cities. 

$51.  New  Vork  Board  of  Electrical  Control. — 
In  1885  the  legislature  of  New  York  passed'  an  act 
'eating  "a  board  of  commissioners  ot  electrical  sub- 
ways in  and  for  the  State  and  county  of  New 
York;"  '  and,  two  years  later,  another  act  constitut- 
ing the  same  body  a  board  of  electrical  control  in 
6uch  city  and  county,  and  vesting  in  it  all  the 
powers  and  duties  conferred  or  imposed  on  the 
former  board  "in  respect  to  or  affecting  the  placing, 
erecting,  construction,  suspension,  maintenance, 
use,  regulation  or  control  of  electrical  conductors  or 
Conduits  or  subways  for  electrical  conductors  in  said 
city.'"  Under  this  later  act.  the  duty  and  responsi- 
Wity  of  determining  all  questions  as  to  the  placing, 
erecting,  constructing,  suspension,  use,  regulation 
Or  control  of  electrical  conductors  in  the  city,  be- 
longs to  this  board;  and  it  has  been  held  that,  so 
construed,  the  act  is  constitutional,  and  that  the 
action  of  the  board  should  not  be  interfered  with  by 
injunction.'  It  has  furtlier  been  held  that  the 
authority  conferred  upon  this  board  of  electrical 
control  i>y  section  four  of  the  last  named  act,  to  grant 


■nlliorUJet  required  bU  ulecitiy 

'  !*<*  York  Laws  of  I88S,  ch.  4!)!). 
'"■T.  Acc,  JiiDe35,1887;  Laws  II 
'  tlnlt»<|  stntua  UlumliiaUiig  Co.  v. 
'".y.Bupp.  777. 
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or  refuse  permits  for  the  continuance  of  electrioi 
conductors  above  ground,  where  no  subways  ha<| 
been  provided  therefor,  is  a  valid  exercise  of  ttf 
police  power,  to  the  extent  of  regulating  the  coil 
tinuance  of  such  conductors  as  have  become  danget 
ous  by  reason  of  defective  insulation.' 

§  52.  Mandamus  to  Compel  City  to  Designate 
Places  for  Erectlngr  Electric  Light  Poles. — From  a 
recent  'decision  of  the  Supreme  Judicial  Court  of 
Massachusetts,  in  a  case  in  which  the  opinion  of  the 
court  was  prepared  by  the  late  Mr.  Justice  Devens, 
and  approved  and  delivered  by  the  court  after  hie 
death,  the  principle  may  be  extracted  that,  although 
a  statute  authorizes  the  mayor  and  aldermen  of  a 
city  to  designate  where  the  poles  of  an  electric  light- 
ing company  shall  be  set,  yet  in  view  of  the  local 
character  of  such  companies,  of  the  dangers  likely 
to  arise  from  the  erection  of  their  lines,  to  travelers 
in  the  streets,  and  of  the  other  demands  by  the 
general  public  for  the  use  of  the  streets, — a  man- 
damus will  not  be  awarded  to  compel  the  perform- 
ance of  this  duty.' 

§  53.  Power  of  a  Hiiniclpal  Corporation  to  Own 
an  Electric  Light  Plant. — The  power  conferred  on 
municipal  corporations  over  their  streets  generally 
extends  to  lighting  them,  so  as  to  make  them  safe 
for  travelers  at  night;  and  in  addition  to  this  power 
the  power  to  own  property  carries  with  it,  by  im- 
plication, the  power  to  own  an  electric  light  plant 
for  the  purpose  of  generating  electricity  to  be  used 
in  lighting  its  streets."     But  as  municipal  corpora- 

'  United  States  lUuminati'Dg  Co.  v.  Great,  7  Jf.  Y.  St.  Rep.  788. 
*  SuburbftD  Light,  etc.  Co.  v.  Boston  CMms.).  26  N.  B.  Bep.  447. 
=  M«iildin  V.  GreenviUe  (S.  C.),8L.R.  A.2ei;  e.  c.,11  8.  E.  1 
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tions  are  not,  by  any  sort  of  implication,  created 
for  the  purpose  of  engaging  in  private  business  for 
profit,  if  a  city  attempts  to  own  and  operate  an 
electric  light  plant  for  the  purpose  of  lighting  private 
dwellings,  it  must  be  able  to  put  its  finger  on  some 
clause  of  its  charter  authorizing  it  so  to  do/  If  a 
city,  for  any  municipal  purpose,  adopts  and  uses  a 
patented  device  without  a  license  from  the  owner,  it 
will  be  liable  to  him  for  infringement,  to  the  same 
extent  as  an  individual;  for  such  corporations  are 
no  more  privileged  to  take  private  property  for  their 
uses  without  paying  for  it,  than  individuals  are.' 

^  Maoldin  v.  Greenville,  supra. 

*  It  has  been  held  that  the  city  of  New  York  may  be  sued  in  the 
United  States  Circuit  Court  for  an  infringement  of  a  patent,  without  re- 
gard to  whether  a  demand  has  been  made  on  the  city  comptroller  under 
the  State  statute  requiring  the  presentation  of  claims  before  suit 
brought.  Gamewell  Fire  Alarm  Tel.  Co.  v.  New  York,  31  Fed.  Rep. 
312. 
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Article  H.— STATUTES. 

SECTION. 

54.  Recent  Statutes  Regulating  Electrical  Companies. 

55.  Statutes  Autliorizing  the  Laying  of  Sucli  Wires  Under  Ground. 

56.  Statutes  Committinfl;  the  Subject  to  the  Regulation  of  Municipal 

Corporations. 

57.  Statutes  and  Municipal  Regulations  Authorizing  the  Stringing 

of  Wires  on  Existing  Poles. 
5S.    Statutes  Restraining  Invasions  of  Private  Property. 
59.    Statutes  Authorizing  the  Use  of  Roads  and  Streets  by  Telegraph 

and  Telephone  Companies. 

^  54.  Recent  Statutes  Regulating  Electrical  Com- 
panies.— The  emploj'^ment,  under  recent  inventions, 
of  an  agency  so  dangerous  as  electricity,  has  ren- 
dered the  public  regulation  of  electric  lighting, 
electric  railways,  and  other  machines  which  employ 
electrical  energy,  extremely  necessary.  The  diflB- 
culty  of  intelligent  and  beneficial  statutory  regula- 
tion consists  in  the  fact  that  our  knowledge  of  the 
subject  is  in  its  infancy.  Some  things  are,  however, 
known  of  electricity.  One  of  these  things  is,  that 
this  energy,  whether  it  consists  of  the  waves  or  vibra- 
tions of  a  subtle  medium,  or  of  currents  of  actually 
moving  matter — runs  only  in  a  circuit;  that  is  to 
say,  it  will  not  flow  unless  it  can  find  a  conducting 
substance  through  which  it  cai\return  to  the  point 
from  whence  it  started.  A  man  may,  with  his 
moist  hand,  take  hold  of  the  end  of  the  largest  wire, 
charged  with  the  most  powerful  current,  if  he  can 
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■make  sure  that  his  body  is  completely  insulated — 
1  that  is  to  say,  that  the  current  cannot  proceed  on 
[  its  circuit  through  his  body.     Unless  it  can  so  pro- 
I  ceed.  It  is  inert,  like  so  much  water  in  an  impervious 
I  reservoir.     This  well-known  law  of  electricity  has 
■  induced  the  legislature  of  one  State  to  enact  the  fol- 
lowing statute:     "It  shall  be  the  duty  of  each  and 
\  every  electric  light,  power  company,  and  of  each  and 
I  every  person  engaged  in  the  transmission  of  electric 
energj-  within  this  State,  to  provide,  by  suitable  in- 
sulation, return  wires,  or  other  means  against  injury 
to  persons  or  property,  by  leakage,  escape  or  induc- 
tion of  any  and  every  current  of  electricity;"  neg- 
lect of  such  duty   entitles   persons  injured   to  en- 
join further  use  of  such  curreni   until   the   provis- 
lions  have  been  complied  with.' 

^  55.  Statntes  AuthortztuK  tlie  Layliiijr  of  Such 
■wires  Cuder  Oroitml. — A  statute  of  Maryland  pro- 
liVideK  for  tlie  formation  of  corporations  for  the  cou- 
fltructing  and  operating  of  telegraph  aud  telephone 
^ines  within  that  State.'  Anothei'  statute  of  the 
amo  State  provides  for  the  formation  of  corpora- 
Biona  "for  transaction  of  any  business  in  which 
■lectrieity  over  or  through  wires  may  be  applied  to 


'  Wl».  Act,  April  15, 1889;  Acta  1880,  oh,  3rri.    The  PennBylvfiQl»  act 

ff  itae  tacorporntioD  anO  regulation  of  electric  li;;bt.  bent  aod  power 

iiipuitM(A(^  April  39. 187-t).  amended  Act  Mays.  lS8n;  L.  1389  No. 

I,  p.  I^ft.    Tbe  legislature  of  Kentucky  receatl]'  pasted  a  general  act 

^UlJDg  llie  use  of  streets  by  companies  supplying  electricity  for  any 

1  vuHtlng  t'UDirol  in  local  authorities  to  prescribe  necessary 

^tntloua;  also  providing  fur  damages  tor  Injuries  to  property.    Act 

kaTcl)  n,  IfirT;  Pub.  ActH  IS87.  cb.  33.  p.  t!76.    Section  3603  of  the 

merkl  Statutes  o(  ibe  same  State,  which  punishes  the  obstructing  of 

e  ratlronil  companies  la  tbe  use  of  theli  ronds  or  tracks,  has  recently 

I  auwndpd  so  br  to  include  electric  aud  cable  rallcond  couipaales- 

«  March  W.  It<81i;  Gen.  L.  18*«9.  cb.  44.  p.  24. 

~  Nil.  Laws  1884.  p.  481.  amendtog  the  Revised  Code  ot  1878,  p.  317. 
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any  useful  purpose."  '     This  latter  statute  i 
the  following  new  sections; 

"Any  corpuration  fomieil  under  class  eleven  of  seotiou  twei 
four  of  the  ai't  of  which  this  act  is  ameDdstory,  or  under  6 
eleven  A.  of  section  twenty-foui-  of  Ihe  act  of  which  this  a 
umendatory,  as  said  section  and  class  may  have  been  < 
liereaft*r  amended,  sliall  have  the  powers  which  are  confei 
upon  telegraph  companies  inGoriH>rated  under  swd  act,  of  ' 
this  act  is  amcndatoiy,  by  the  one  hundred  and  twenty-niuti 
tion  of  said  last  mentioned  act,  and  may  construct  and  1 
part  of  its  said  line  or  lines  under  ground,  on  any  loiile  on  « 
it  is  authoHzed  to  construct  euch  Unes,  in  whole  or  in  part,  i 
gi-ound,  and  may  acquire  by  condemnation  any  easements  < 
l«rests  in  laud  which  may  be  necessary  to  give  effect  to  the  | 
poses  for  which  such  corporation  was  formed,  in  th( 
forth  in  Jiections  one  hundred  and  seventy  to  one  hundred  ^ 
seventy-live,  both  sections  included,  of  the  said  act  of  ^ 
act  is  amendatory.*'"     "Provided,  however.  Thai  all  corporal 
incorporated,  or  to  be  incorporated,  by  virtue  of  swd  i 
twenty-four,  class  eleven,  or   by  virtue  of  said   section   twenty- 
four,    class   eleven    A.,    except   such    corporations    as    are    now 
in  pi-actical  operation  and  have  laid  or  constructed  their  linea.  or 
any  part  thereof,  in  the  City  of  Baltimore,  shall,  before  using! 
titreets  or  highways  of  Baltimore  City,  either  the  surface  OT'I 
ground  beneath  the  same,  obtain  a  special  grant  from  the  Geoi 
Assembly  of  Maryland,  and  the  assent  and  approval  of  the  3 
and  City  Council  of  Baltimore  city."  * 

^   56.      statutes    ComniittlBg    the    Subject    to 
Reffulation    of     Municipal     Corporations,  — Statui| 
have  already  been  enacted  in  some  of  the  States  wh. 
commit  the  subject  to  the  regulation  of  municipal  o 
porations.     Thus,  a  statute  of  Pennsylvania  eii» 

"That,  before  the  exercise  of  any  of  the  powers  gii^ 

under  this  act,  application  shall  first  be  made  to  the  ' 
municipal  authority  of  the  city,  town   or  borough, 
ill  which  it  is  proposed  to  exercise  said  powers,  i 

>  Md.  Laws  18SG,  p.  2C5,  S  24. 
>/6«.  5  USA. 
>Ibld.  }173B. 
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■mission  to  erect  poles,  or  to  run  wifes  on  the 
or  over,  or  under  an)-  of  the  streets,  lanes  or 
,eys  of  said  city,  town  or  borough,  which   per- 
3sion  shall  be  given  by  ordinance  only,  and  may 
im  pose  such  conditions  and  regulations  as  the  munic- 
ipal authorities  may  deem  necessary."  '     By  statute 
Rhode  Island,  Town  Councils  and   City  Coun- 
ils  may,  from  time  to  time,  make  and  ordain  all 
rdinances,  for  their  respective  towns,  not^repug- 
lant  to  law,  which  they  may  deem  necessary  "to 
egulate  the  putting  up  and  maintenance  of  tele- 
hone    and    other    wires   and   the   appurtenances 
hereof. " '     A  statute   of  Vermont  also   enacts  as 
ttllows: 
'.'  Persona  or  corporaliona    erecting   telegraph    or   telephone 
res    across    a   highway    in    a    town,   shall    either    place  them 
ider  ground,  ur  at  such  a  ilistaace   above  the  surface  of  the 
Ighway  that  they  may  not  prove  an  obstruction   to  travel  in  the 
^hway.     If  such  wires,  already  erected  across   a  highway  in  a 
mn,  are,  in  the  opinion  of  the  selectmen,  an  obstruction,  the 
dectmen  may  direct  the  same  to  lie  placed  under  ground,  or  at 
■greater  height.* 
"If    a  wire  is  erected  in    violation   of    the    directions    of  the 
or  is   not  altered,  when   directed  to  be  altered  by 
selectmeu,  the  selectmen  ma}-  remove  such  wire,  and  may  re- 
ffver  the  expense  of  such  removal,  of  the  |>ersons,  or  corporations, 
ming  such  wire,  or  who,  by  themselves  or  their  agent,  caused 
e  same  to  be  erected  in  violation  of  the  tlirectiona  of  the  seleet- 
en.  by  an  action  brought  in  the  name  of  the  town."  • 
A  statute  of  Connecticut  enacts: 

•■The  selectmen  of  any  town,  the  common  council  of  any  city, 
id  the  warden  and  burgess  of  any  borough  shall,  subject  to  the 

>  PenD.  Laws  188B,  p.  IM,  §  4. 

■  flen.  Slats.  R.  1. 1S82,  cb.  3S,  $  115. 

»  Vl. Lsw»,  1884,  p.  22.  S  I. 

'  Ibid,  i  i.    Another  Statute  of  the  same  Stale  provides  that  telegraph 

id  lelepbone  poles  shall  be  suitably  painted  to  the  satisfaction  of  the 

im  authorities,  imposes  h  penalty  for  a  failure  so  to  do,  and  punishes 

e  posting  of  bills  on  ibe  same.    Vc.  Laws,  18S2.  p.  75,  SJ  1-3. 
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imi^'bthtiM  of  th*  |trec«lin|[  wftion,  within  their  re*pet-uve  ,':jj- 
(Itolktn*.   Ii»>v  hill  iliiTCtion  ami  coutrol  over  the  [>lai-ine.  frerc' 
dott,  lutil  UMiittriiaixt-  of  any  siil'Ii  wires,  condiKiors.   fiiim^  J- 
•Inti'lurwi,  or  (i)>|MirMnH,  fiipliiiliiig  the  re-locatiog  cr  reriK>r»J     <» 
Xhp   iWDK',   »«<l   iiioliiilin^   the    power  of    designating  iIk 
t|nii)il,v,  KDil  flnifh  tht-rrof,  and  may  make  all  orders  neccnuy 
tlw  i'Xt-n'(*c  ot  sDi-h  )Hiwer  of  diivi-tion  and  eontrol.  which  cwdi 
■ImII  \*f  In  wriliiiK  and  rreitrdeit  in  the  reeords  of  their  respeclii^*^ 
ixiuonmtllti'*.  l>nt   «hall  Ik-  siiliject,  nevertheless,  to  the  right  ^' 

«]i)it<H)  bv  "ni'l  tHMnjiany  lo  a  judge  of  the  Superior  CoiBrt,  wt^^***"' 
aftur  a  ht^ariuit,  itiH>H  due  notice  to  all  pai-tles  in  interest,  aha^^^" 
a«  iiiciMltly  aa  |HW)>i(ili>.  determine  the  matter  iu  gnestjon.  — '  ^'^ 
AtHriii,  nimlffv.  or  ivviike  said  onlrr."* 

'l*!»»   Kovitifd  Statutes   of  Missouri  enact  as  focii^^**'' 
l(i\V(t: 

■'rht'  mayor  and  a1dcnm^n>  or  Iward  of  common  council  of  ii*  ^"y 
I'lty,  mid  the  trustees  of  any  incoqioralvil  town,  through  which  it^*","* 
llnt'K  iif  luiy  telephone  or  telegraph  company  are  to  pass,  nia:^^-^^' 
liy  ordliinnw  or  oiherwise,  specify  where  the  poat«,  piers,  or  ahit-*'**"'" 
ihniitM  ■linll  l>o  locnted,  the  Idud  of  posts  that  shall  he  used,  tC-^''  ^ 
height  at  which  the  wires  shall  lie  rim;  and  such  company  sh^ *^* 
liu  govi'i-ncd  Ijy  the  rcgulutioiis  thus  prescribed:  aud  after  tK-^:*'  "■* 
tii'tiutlim  of  said  telephone  or  t«legraph  lines,  the  said  mayor  ac«-^'"' 
Aidcrmtm,  or  Iwni'd  of  common  council,  and  the  trustees  of  ar*-^".*' 
tnvorporali>d  town,  shall  have  jKiwer  to  direct  any  alteration  in  tl*^  ;*1ne 
location  or  erection  of  said  post«,  piers,  or  abutments,  and  ate^''*" 
In  Ihit  holghl  at  which  the  wires  shall  run,  having  first  given  suc^  *'^'' 
coinpniiy  or  its  agents  opportunity  lo  be  heard  in  regard  to  sue*'  ^"'' 
alteration.'*' 

A  Htatute  of  Nebraska  enacts: 

"The  Mayor  and  Council  shall  have  power  to   regidate 
provide  for  the  lighting   of  streets,  la,ying   down   gaa  pijies, 
erecUoa  of  lamp  posts,  electric  towers,  or  apparatus,  and  to  regi 
late  the  sale  and  use  of  gas  and  electric  lights,  and  Ss  and  detei 
mine  the  price  of  gas,  the  charge  of  electric  light,  and  the  rent 
gas-meters  within  the  city,  and  regidate  the  inspection  thereof,  an^ 
to  regtdate   telephone    service    and   the  use  of  telephones  within 


>  Gen.  Stnls.  Conn.  ISST,  §  »IM<I.    Twq  snbsequent  e 
enperin  ten  ding  jurisdiction  to  Ibe  Superior  Coiui . 
'  Mo.  Rev.  State.  18T»,  {  SSS;  ISSO,  J  3730. 
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I  the  citj',  and  to  fix  and  detei-tnine  the  charge  for  lelepliones  and 
I  telepbone  service  and  connections,  and  to  prohibit  or  regulate  the 
I  erection  of  telegraph,  telephone,  or  electric  wire  iroles  in  the  pub- 
rKc  grounds,  Btreetsor  alley's,  and  the  placing  of  wires  thereon,  anil 
I  to  re<iuire  the  removal  from  the  public  grounds,  streets  or  alleys  of 
I  ftny  or  all  eiich  iK>le9,  and  require  the  removal  and  placing  under 
"  ground  of  any  or  all  ttlegraph.  teleptoue  or  electric  wires.'" 

A  statute  of  New  Hampshire  contains  the  follow- 
ing provisions: 

"Whenever  any  such    proprietors    shall  desire    t«  erect    their 
poles  or  atnictiires,  or  to  sii-oteh  their  wires,  they  may  apply  by 
petition  to  the  Mayor  and  aiderroen  of  any  city,  or  the  selectmen 
of  itny  town  in  which  such  poles  or  stnictiires  are  to  be  erected  or 
n  stretched,  to  locate  the  rout*  of  the  lines  for  such  telegraph, 
M^phone,  or    electric   lighting,  on.  over,  and  along  the  pnblic 
phw»y8  in  snch  town  or  city,  and  to  grant  license  therefore,  upon 
ch  conditions  as  the  public  good  may  require.* 
I  **'rbe  Mayor  and  alderman,  or  the  selectmen,  shall  have  the 
>^er  U>  ^tml  such  license,  aurl  may  lix  and  limit  the  size  and 
tion.  of  snch  poles  and  structures,  their  distances  from  each 
,  the  height  from  the  ground  that  such  wii'es  may  l>e  stretched, 
I  the  number  ol  wires  that  may  be  so  used,  and  the  time  for 
1  the  license  shall  continue  in  fwrce,  and  may  revoke  the  same 
ueTer  the  |iulitie  guml  shall  so  require,  and  from  time  to  time. 
*>0  like  a|iplieatit>n  of  such  proprietors,  or  by  any  person  whose 
iiili-rest«  are   af(ect«d,  may  alter  and  change  the  lo- 
tion of  such   poles  or  structures,  and  the  height  and  size  of  the 
,   u  wi'll   US  the  height  and  number  of  wires,  or  may  revoke 
*  "Miid  License.  If  proper  cause  is  shown ;  and  all  proLcedings  of 
"  Mayor  and  aldermen,   or  selectmen,    under  this  tn-X^  shall  be 
P'yeci  Uj  the  su|ier\'ision  of  the  Supreme  Court,  on  apjjiication  of 
WS  peraon  interested  or  ^grieved.* 

1  "No  mcli  poles  or  stniclurcs  shall  be  erected,  or  wires  stretched 

^  *ny  way  so  as  to  interfere  with  any  other  similar  etrnctiu-e,* 

"ll  any  person  shall  l>e  aggrieved  or  damaged  by  the  erection  of 

'*'•  t>ole«  or  structures,  or  by  the  stretching  of  such  ^i-irea,  or  by 

ptM  ow;  made  nf  llic  same,  he  may  apply  to  the  Mayor   and  aldcr- 

'^n.  LawB  Neb.  issr.  p.  123.  s  50. 
'f  ■  H.  Uws  I(*l,  p.  473,  §  3. 
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men,  or  tbe  selectmen,  to  assess  the  dami^s  which  he  olaims  i 
occasioned   thereby,  who  shall  give  notice  to  such  proprietors  and 
all  others  interested,  and  after  hearing  all  parties  may  award  snch 
dam^es  as  may  be  legallj'  and  justly  due,'" 

'*If  said  Mayor  and  aldennan,  or  selectmen,  shall  neglect  or 
refuse  to  make  such  award,  or  either  party  shall  be  dissatisfied 
therewith,  or  said  proprietor  shall  neglect  or  refuse  to  pay  the 
same  within  thirty  daj's  after  such  award  is  made,  either  party 
may  apply  to  the  Supreme  Court  for  relief,  and  like  proceedings 
shall  he  had  as  iu  case  of  appeals  from  the  laying  out  of  highways 
and  the  assessment  of  damages  therefor,' 

"  Proceedings,  as  prorided  by  this  act,  may  be  taken  on  peti- 
tion to  the  Mayor  and  aldermen,  or  selectmen,  In  case  any  pro- 
prietors aforesaid  shall  desire  to  lay  their  wires  under  the  surface 
of  any  highway,  or  in  case  any  person  interested  or  affected  by 
such  poles,  structures  or  wires,  or  the  use  made  thereof,  shall  !»- 
tition  therefor.' 

"  Similar  proceedings  may  be  had  by  any  such  proprietors 
for  locating  and  licensing  any  such  telegraph,  telephone,  or 
electric  liglitiiig  lines,  already  constructed  or  for  changing  or  alter- 
ing the  location  of  such  lines  as  may  have  been  heretofore  erected.  * 
"Nothing  herein  contained  shall  exempt  any  such  propri- 
etors from  liability  for  any  unlawful  entr\',  trespass,  or  damage, 
already  made  or  committed,  uor  from  any  liability  or  damage  t 
may  occur  from  want  of  care  or  from  negligence  in  erecting  4 
maintaining  such  poles,  structures  or  wires.* 

"Such  proprietors  of  any  telephone  or  telegraph  lines  I 
oi>en  and  maintain  at  some  convenient  point  or  points,  offloes  j 
places  where  any  i>erson  desiring  bo  to  do  may  use  such  telej 
or  telegraph  line  for  communication  to  all  points  reached  by  snj 
line  or  its  connections,  on  pajment  of  a  reasonable  fee  (or  s 
use  ;  anil  if  any  such  proprietors  shall  neglect  or  fail  so  to  0 
and  maintain  such  offices  or  places,  any  person  aggrieved  maj^ 
ply  to  the  Supienie  Court,  by  petition  for  redress,  and  the  < 
shall  make  such  orders  and  issue  such  decrees  as  justice  tnayfl 
quire.' 

'  N.  n.  Laws  1S81,  p.  472,  S  6. 

"  Ihtd.  S  7. 

»  Ibid.  5  8. 

*  tbtd.  i  9, 

'  Ibid.  §  10. 
*  11. 
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'•Such  proprietors  ol  any  electric  lighting  apparaiiis  or  lines 
^liull  f  uraidh  the  means  of  Ughting  by  such  electriti  light  to  all  por- 
Esoiiii  within  the  reach  tliereof  anil  appljnng  therefor,  upon  similar 
'terms  and  conditions,  withont  discrimination  and  at  reasonable 
x-ates  :  and  any  ijerson  aggrieved  by  the  neglect  or  failure  to  lur- 
Kiisb  such  means,  at  such  rates,  may  apply  to  the  Supreme  Court 
fcy  |«tition.  for  redress,  and  the  court  shall  make  siieb  orders  and 
«.lecrees  as  jiisttee  may  require."' 

A  statute  of  New  Jersey  is  as  follows: 

1,    "That  whenever  any  telegraph  or  telephone  company,  organ- 
izeil  by  virtue  of  the  act  to  which  this  is  a  further  supplement, 
or  by  **irtueof  any  special  act,  shall  apply  to  the  Common  Council, 
townabip  committee,  or  other  legislative  body  of  any  city,  town, 
towusliip.  vUl^e  or  borough  in  this  Stat«  (tliu  Common  Council, 
txiwnsliip  committee,  or  other  legislative  body  of  which  is  author- 
ized  by  law  to  take  and  appropriate  lands  or  real  estate  for  the 
o|>emug.  la^-ing  out  or   constructing  streets  therein,  and  to  make 
awftrtts  for  lands  or  real  estate  taken  therefor,  and  to  levj-  assesa- 
inente  for  benellts  or  expenses  of  such  improvements,  by  a  board  of 
Wsessmentur  otherwise),  through  which  it  is  intended  to  construct 
or  exl«n<l  any  telegraph  or  telephone  line,  for  a  designation  of  the 
Street:  streets  or  highways,  in  or  upon  which  the  posts  or  poles  of 
Mid  company  may  he  erected,  it  shall  be  the  duty  of  such  Cora- 
ion  Council,  township  committee  or  other  legislative  body  to  give 
>  such  company  a  writing,  designating    the   street,    ati'eets,  or 
bighways  in  which  the  posts  or  poles  of   said    company  shall  be 
ilace<],   and  the  manner  of  placing  the  same,  subject  in  other  re- 
rets  to  the  provisions  of  the  act  to  which  this  is  a  supplement ; 
street,  streets  or    highways  to  be  designated  as  aforesaid  shall 
le  such  as  form  a  practicable  and  suitable  continuous  route  for  the 
ine  of  said  company  through  such  municipality,  commencing  and 
inding  upon   a  public   highway,  and  shall  be  designated  with  due 
cgani  to  the  imjjrovement  of  facilities  for  telegraphic  or  tele- 
ihonic  communications;    in    case  such  Common  Council,  town- 
hip  committee,  or  other    legislative    body  shall    not,  within    Hfty 
lays  from  the  time  of  the  making  of  such  application,  give  to  such 
^mpauy  a  writing,  designating  the  street,  streets  or  highways  in 
'hicli   the  posts   or  poles  of   such  company  may  he  erected,  and 
the    manner   of   placing   the    same,   as  hereinbefore  pro\'ided,   it 
lall  \te  lawful  for  such  company  to  apply  to  the  Circuit  Court  of 
'  S.  H.  Laws  ie»l,  p.  47a,  S  12. 
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the  comity  iu  wliicb  audi  city,  towu,  towusbip,  village  or  bora 
ia  situate,  or  to  the  judge  thereof  in  vacation,  and  such  court  | 
the  jiidg?  thereof,  after  a  hearing  u])on  twenty  days'  Qotioeilj 
Bui'li  Common  Council,  townsliiji  committee  or  other  legislat 
bmly.  which  notice  shall  he  [iiihliahed  at  least  once  a  vreetc,  tor  tf 
weeks,  in  a  newspajier  in  whiuh  the  ordinances  of  such  City, 
townshi]},  \-illaf^  or  horongh  are  ])ul>1ished  according  to  law,  or  h 
case  there  ia  no  sucti  ofHcial  newspaper,  then  in  a  newspaper  pob- 
lislied  in  the  county,  to  1>e  designated  by  said  court  or  judge, 
shall,  as  speedily  as  )K>ssible,  hear  the  matter  iu  question,  and 
may,  in  the  discretion  of  said  court  or  judge,  designate  the  street, 
streets  or  highways  in  which  the  posts  or  poles  of  such  coni|taiiy 
may  tje  erected  and  the  manner  of  placing  the  same,  which  df^- 
nation  shall  have  the  same  force  and  effect  a«  if  miuie  by  the  \vfi 
lative  bo<iy  of  said  city,  townshi]).  village  or  Wroiigh. 

2.  -'And  Iw  it  enacted.  That  it  shall  be  unlawful  for  any  b 
graph  or  telephone  company  to  construct  or  extend  any  telegraph 
or  telephone  line,  or  to  erect  any  jHtsta  or  poles  therefor,  in  any 
city,  town,  township,  ^'illoge  or  borough,  having  the  powers  enu- 
merated in  the  first  section  of  this  act,  without  first  obtaining  siicb 
designation  of  their  route,  and  then  only  upon  tlia  street,  streets 
or  highways  so  to  be  designated."' 

The  Revised  Laws  of  Vermont  eoutain  these  pro-j 
visions: 

"Persons  oa^^ociated  together  to  erect  a  line  of  telegraph  wires  8 
this  State,  may  set,  erect  and  maintain  the  posts  and  other  necess 
fixtures  therefor,  iu  and  along  any  highway :  but  the  same  shall  H 
done  so  as  not  to  interfere  with  the  public  convenience  in  tniTC 
ling  on  such  highway,  or  repairing  the  same.* 

"II  it  is  found  inconvenient  or  inexpedient,  to  ei-ect  siioh  I 
graph  wires  agreeably  to  the  preceding  section,  the  aetectmen  in  fl 
town  whore  snchdifHcuItyarises  shall  determine,  upon  applici 
where,  and  in  what  manner,  such  wii;es  shall  be  erected,  givi 
notice  to  the  parties  in  interest,  or  their  agents,  and  ahall  c 
their  decision,  and  cause  the  same  to  l}e  recorded  in  the  t 
clerk's  oIUcc' 

IN.  J.  Laws,  1SSS,  ch.  337.  amending  Act  o(  April  1,  ISST   | 
1887,  cb.  87),    Tbli  lael  act  tilen  ameRtlml  the  general  aet  "to  tucor|i 
rate  anil  regulate  telegraph  com  pa  dIm."    N.  J.  Rev.  1877.  p.  1174. 
alsoN.  J.  Uupp,p.l092. 

*  Bev.  Laws  Vl.  1880.  i  36S3. 

>  thiJ.  f  3G34. 
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"If  it  is  foumi  (ii'siralfte  t«  erect  audi  line  of  telegrapb,  in  and 
r  aloDg  til?  streets  of  ft  ^Hllagv,  or  in  front  of  ami  near  residences  of 
\  ■ny  persons,  and  snoli  persona  object  tliereto.  they  may  apply  to 
t«lecUnen  of  such  town,  or  oIlloerB  of  such  ^^11age,  wLo  sliall 
lei«rinliii^  through  wliat  streets  the  same  shall  pass,  or  in  what 
Btaiinur,  if  at  all,  such  objections  may  lie  olmatert;  and  such  de- 
Hsision  shall  l>e  llnal,  notice  lieing  given  as  required  in  the  preced- 
f  tug  section.' 

"When  such  selectmen,  or  other  officers,  are  called  upon  to  act, 
I   tbey  shall  l>e  pEud  one  dollar  each  a  day :  and  the  decision  of  a 
isjority  of  them  shall  l>e  Rnal :  and  the  expenses  incurred  thereby 
■hall  be  paid  by  the  persons  erecting  such  telegraph  line.* 

"When,  in  the  erection  of  a  telegratjh  line,  the  owner  or  occupant, 
of  lands  or  tenements  sustains,  or  ia  likely  to  sustain,  damage 
thereby,  ihe  selectmen  of  the  town  shall  appraise  such  damage, 
and  the  name  shall  he  paid  before  the  line  is  erected ;  and  the  de- 
<^iHioD  of  Much  selectmen  shall  Iw  final ,  notice  l>eing  given  as  before 
•■eiinirvd  ia  lids  chapter." 

"Towns  may  constnict,  for  their  own  use,  telegraph  lines  upon 
^Qd  along  the  highways  and  public  roads,  within  their  limits,  sul>- 
J^Pt  to  tie  provisions  of  this  chapter,  so  far  as  the  same  are  appli- 
cal.v,. 

"SeUictmen  may  authorize  persons ,  upon  such  terms  as  they  pre- 
l**'lf>e,  and  subject  to  the  provisions  of  this  chapter,  as  far  as  ap- 
Cy*»**lc.  to  construct  tor  private  use,  a  telegraph  line  along  the 
Wh^nys  of  the  town."* 

^y       o7.      StatDteti    and    Mnnlciiial    IteEulatioiix     Au- 
^lilue   the  StrliiKluB  of  Wires  on    ExlMtltig  Poles. 

■■J»»  order  to  prevent  the  needless  multiplicity  of 
Witss  on  the  streets  of  cities,  towns  and  villages, 
lrh>«2h  obstruct  public  travel  and  also  obstruct  and 
t*DB^le  firemen  in  the  putting  out  of  fires,  statutes 
■tiftv-e  jjeen  enacted  and  municipal  regulations  estab- 
lUHed  providing  for  the  suspension  of  the  wires  of 
ne*'  companies  on  the  poles  of  companies  already 

'K«t.  Uw»  Vt.  1880,^3635. 
'  tUi,  i  3K3II. 

•  fWr.  {  3637. 

'/tU.f  3«43. 

'fttf.  (3««(. 


84 


USE  OF  STREETS  AKD   HIGHWAYS. 


existing.  This  is  a  condemnation  of  private  ] 
erty  for  public  use,  and  it  can  only  be  done  by  Or 
under  authority  of  an  acfof  the  legislature;  nor 
can  it,  under  American  constitutions,  take  place  at 
all  without  the  payment  of  just  compensation  to 
the  companies  whose  poles  are  thus  used.  Whether 
it  can  take  place  at  all,  to  the  exclusion  of  the  right 
of  the  company  owning  tlie  poles  to  fill  all  the  cross- 
bars which  the  poles  will  carry  with  its  own  wires, 
if  so  many  are  necessary  to  the  proper  conducting 
of  its  own  business,  must  also  be  regarded  as  very 
doubtful.  A  statute  of  this  kind  exists  in  Vermont 
in  the  following  language; 

"Wlieuever  any  persons  or  corpoi'atioiia  aiv;  about  to  erect  a  line 
ot  telegraph  or  telephoue  wires  in  aud  along  a  highway  within  Xlljr 
town,  city,  or  incorporated  village,  in  and  along  which  a  line  ol 
poles  has  abeady  been  erected  by  other  persons  or  corjioratious, 
for  a  similar  purpose,  the  selectmen  ot  sneh  town,  or  iiriiicipal  of" 
fleers  of  such  city  or  village.  shaU  have  the  right  to  permit,  aad 
may  require,  the  persons  or  corporations  about  to  erect  a  new  line, 
to  attach  their  wires  to  the  poles  already  standing,  as  proWded  ia 
the  following  section.' 

"Said  selectmen,  or  principal  officers,  shall  ascertain,  as  near  aa- 
may  be,  the  cost  of  erecting  such  line  of  poles,  and  shall  dir«ctt 
such  persons  or  corporations  as  they  may  require  to  use  sud  iioleSy 
to  pay  to  the  owners  of  the  line  already  erected,  a  fair  proportion  off 
such  expense,  not  to  exceed  one-half  the  estimated  original  cost  of 
constnictioD ;  and  in  no  case  shall  said  poles  be  used  until  tie 
owners  of  the  new  line  shall  tender  to  the  original  owners  of  said- 
line  of  poles,  the  amount  so  directed  by  said  officers,  And  if  » 
pole  or  poles,  used  by  two  or  more  persons  or  corporations,  sbmll 
be  required  to  be  repaired,  or  renewed,  the  expense  Lliereot  shaU 
lie  borne  equally  by  the  persons  or  corporations  using  the  samr.' 

"Said  officers  shall  give  written  notice  to  the  propriel^>rs  of  huth 
the  old  and  new  lines  of  all  their  requirements  in  the  premises,  i 


1  Rev.  I^WB  Vt.  $  3B4.'i. 
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^all  also  lodge  a  copy  of  eaii)  notice  iu  the  town  or  citj~  clerk's 
fflce.  as  Die  ea^e  may  be' 
"Till-  i)ro[iriftora  of  any  siicii  line  of  poles  so  required  to  lie 
wd  hy  any  otlier  person  or  corporation,  shall  not  take  down,  or  al- 
Vlcr,  t))F  i>i>9ition  of  such  poles,  without  obtaining  jwnnission  of  all 
■i^ulies  who  may  have  aoqiured  a  right  to  use  said  jioles,  or  the 
^nnisaion  of  the  town,  city,  or  villt^e  offioers  aforesaid ;  and  any 
pemoii  (ir  (■orporation,  injured  by  the  nolation  of  this  section,  may 
aiiit&iu  iiR  aetioii  on  tlie  case,  founded  on  this  statute,  to  recover 
e  amount  of  such  injury.* 

"The  wlectmoii,  or  other  ofBcera,  shall  receive  one  dollar  each. 

a  day,    for    their  services   under  sections  two  and  three  [ante,  §S 

3646.  S647]  :  and  the  decision  of  a  majority  of  them  shall  lie  final. 

r  AU  ex]>eiises  incurred,  shall  be  paid  by  the  jwrsonB,  or  corpora- 

|lioux.  Bfi-cting  aiieh  new  line."* 

Another  statute  of  tlie  same  State  enacts  : 
'■pexiiODS  desiring  to  attach  a  telejihone  line  to  the  poles  luaiii- 
Rined  by  a  telegraph  company,  may  apply  by  i>etition  in  writing, 

>  tli«  county  court  of  the  county  in  which,  or  partlyiu  wiiich,  the 
of  poles,  to  which  it  is  desired  to  attach  such  wires,  ia  aitua- 

,  stating  that  they  wish  to  attach  a  line  of  wires  to  such  poles. 
i  conrt  so  jictitioned  to,  shall  appoint  three  disinterested  per- 
.  an  commissioners,  who  shall  make  examination,  and  deter- 
"Uiie  wht'Iber  such  line  can  lie  so  attached,  without  injury  to  the 
cotn|iftny  owning  the  poles,  and  if  tjiey  are  of  the  opinii>n  that  they 
I  hv  so  attached,  shall  so  report  to  the  court,  and  shall  also  re- 
•  what,   in  their  opinion,  woiihl  be  a  fair  annual  compensation 

>  Ih!  paid  by  the  |>erBous  desiring  to  attach  such  telephone  lines, 
Qfle  of  such  poles.     Tlie  court  may  establish  such  re]x>rt, 

f  they  may  reject  the  same,  ami  ap)K)int  new  commissioners,  to 
examine  and  report.  If  a  rejiort  is  finally  established,  recom- 
tcllng  that  the  telegraph  company  allow  the  use  of  its  poles,  for 
BVotujwnsation  3|>ecilied  in  such  report,  such  company  shall 
1*Uow  the  use  of  their  poles,  on  tender  of  such  compensation, 
if  they  hinder,  or  obstruct  jiersons.  so  authorized  to  attach 
lioea  thereto,  may  be  proceeded  against  by  the  court  estab- 
^**g  the  roi>ort,  as  for  contempt.* 

|^«t.  Uw»  VI.  1880.  i  3(H7. 

*  tfHi.  i  8ft4n. 
'  Vt.  Uwi,  1883.  p.  71,  »  1. 
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**The  petition,  with  a  citation  for  that  purpose,  shall  be  served 
on  such  telegraph  company,  at  least  twenty  days  before  the  sitting 
of  the  court  to  which  such  i>etition  is  preferred.^ 

''Such  telephone  wires,  when  affixed  to  the  poles  of  a  telegraph 
company,  under  the  provisions  of  the  preceding  section,  shall  be 
put  up  in  such  a  manner  as  not  to  interfere  with  wifes  already  af- 
fixed to  such  poles."* 

Such  a  regulation  has  been  established  by  the 
Board  of  Public  Improvements  of  the  City  of  St. 
Louis,  under  the  authority  of  municipal  ordinances, 
which  prohibits  the  placing  of  any  wires,  tubes  or 
cables,  convejdng  electricity,  along  or  across  any  of 
the  streets,  alleys,  or  public  places  in  the  City  of  St. 
Louis,  except  on  condition  (among  other  things)  of 
giving  a  penal  bond  in  the  sum  of  $20,000  *'that  he 
or  it  will  comply  with  all  the  regulations.made  by 
the  Board  of  Public  Improvements  having  reference 
to  the  subject  embraced  in  this  or  any  other  ordi- 
nance for  the  purpose  herein  named."  Among  the 
regulations  of  the  Board  of  Public  Improvements 
thus  iini)ose(l  upon  electric  companies  as  a  con- 
dition precedent  so  to  place  their  wires,  tubes  or 
cables,  is  the  following:  *'No  permit  shall  here- 
after be  granted  for  the  erection  of  poles  unless  the 
party  making  the  application  shall,  in  writing, 
agree:  1.  To  erect  poles  of  such  dimensions  as  to 
admit  of  at  least  fifteen  cross-bars  of  the  usual  size, 
at  the  ordinary  distance,  being  placed  thereon,  except 
by  special  permission  of  the  Board.  *  *  *  3.  That 
it  will  grant  to  any  other  company  requiring  electric 
light  wires  for  its  business,  the  right  to  use  one  or 
more  of  the  cross-bars  on  its  poles,  at  an  annual 
rental  of  forty  cents  for  a  half  cross-bar,  and  sixty 

»  Vt.  Laws  ISvS^i,  p.  74,  §  2. 
»  Ibid,  S  3. 
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fints  for  a  full  cross-bar,  except  in  cases  where  the 

jnrty  asking  for  room  on  another  company's  poles 

lis  itself  charging  that  company  a  higher  rent  per 

iro88-bar  on  its   own   poles  heretofore   erected,  in 

ffhich  case  an  equal  rental  may  he  demanded  Tor 

wires  on  polos  erected  under  these  rules."    Another 

•egulation  of  the  St.  Lnuie  Board  of  Public  Improve- 

nents,  under  the  head  of  "  Rules  for  the  guidance 

of  the  Board,"  is  as  follows:     "  No  permit  sliall  be 

Bssueil  for  more  than  one  line  of  poles  on  any  street, 

)  long  as  the  wires  of  the  different  parties  can  be 

accommodated  by- the  poles  on  one  line  under  the 

regulations  above   stated.     No  permit  for  u  third 

-line  of  poles  shall   be  given,  except  in  case  both 

Mdes  of  the  street  are  already  occupied  by  poles, 

ferected    under   former   permits,  owned   by   parties 

irho  refuse  to  comply  with  the  above  regulations; 

■uch  parties  not  being  entitled  to  the  privilege  of 

Jising  the  poles  erected    by  companies  which  con- 

pbrm  to  these  regulations." 

^  J>8.  statutes  HestraiuInK  Invasions  of  Private 
Propertj. — Statutes  have  been  found  necessary  in 
ome  of  the  States  to  restrain  such  companies  from 
nvading  private  premises  with  their  wires  and  ap- 
pendages.    One  of  tliese  in  Ohio  is  as  follows: 

"Xo  audi  L-utniiaiiy  shall,  witboiit  the  consent  of  Hit-  uwiier 
1  writing,  ent«r  a  building  or  udillt^e,  or  use  or  ajipro- 
riatv  any  part,  tbctvof,  or  erect  any  t«lHgraph  iwic,  pier,  or 
ibatmcut  in  any  yard  or  enclosure  withiu  wbicli  an  edifice  is  sitii- 
,  uor,  io  cases  not  provided  for  in  section  lliree  lliiiusand  four 
lO'Ired  and  «lxty-oiic,  erect  any  telegraph  pole,  pier,  abutment, 
I,  or  Other  Dxtiirea,  so  near  to  anycditlucas  to  occasion  injury 
wroto,  or  risk  of  injury,  in  casu  sucli  jiole,  pier,  or  abutment  he 
rerthniwn,  nor  iojiire  or  destroy  any  fruit  or  ornamental  trees."' 


•  Bev.  Slat*.  Ohio,  J  3457. 
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Another  statute  of  the  same  State  is  as  follov 

"That  any  person  engaged  either  for  himself,  or  as  an  offlOTTl 
flerk,  agent,  servant,  or  other  employe  of  any  cortroration,  firm, 
or  person,  doing  business  wholly  or  partly  in  the  State  of  Ohio.  Bd 
recaiver^  and  traiismi tiers  of  messages  or  other  communioatioiia. 
either  by  telegraph,  telephone,  or  other  similar  means,  or  of  any 
electric  light,  district  telegraph,  or  other  company,  person,  firm, 
or  corporation,  who  shall  enter  into  or  upon  the  premises,  building 
or  buildings  of  another,  for  the  purpose  of  conatmcting,  ait«riug. 
repairing,  or  examining  the  wires,  poles,  instdaturs,  frames,  or 
other  append^es,  belonging  to  such  corporation,  company,  lirm, 
or  jwrson,  without  the  written  consent  of  the  owner  or  agent  of 
such  premises,  building  or  buildings,  or  shall  attach  thereto  any 
wire,  pole,  insulator,  frame,  or  other  appendi^e  whatsoever,  widi- 
out  such  consent,  shall  be  fined  not  less  than  ten  or  more  than  one 
hundred  dollars."' 

A  statute  of  Rhode  Island  is  as  follows: 

"No  person  shall  place  any  telegraph  or  U-leplioiie  lin( 
or  any  fixtures  ap])ertaining  thereto,  upon  any  )irivate  propt 
without  the  consent  of  the  owners  thereof.' 

"No  person  shall  labor  upon  the  work  of  erecting,  or  repairing, 
any  telegraph  or  telephone  line,  belonging  to  any  telegraph  or  tel- 
ephone company,  without  having  conspicuously  attached  to  his 
dress  a  medal  or  badge,  on  which  shall  lie  legibly  inscribed  the 
name  of  the  owners  thereof,  by  whom  he  is  employed,  and  a  uum- 
ber,  by  which  he  can  be  readily  identified.* 

"Every  person  who  shall  violate  any  of  the  provisions  of  the  pre- 
ceding two  sections,  shall  be  fined,  not  exceeding  twent}-  dollars, 
or  be  imprisoned,  not  exccciling  three  mouths."' 

A  Statute  of  Vermont  is  as  follows ; 

"Every  person,  or  cor]x>ration,  maintaining,  or  ojwrating  a  tpl- 
cpLonic,  telegraphic,  or  other  electrical  line,  who  cula  down,  mu- 
tilates, or  injures  the  trees  standing  upon  the  land  of  another,  and 
anyone  who,  in  any  manner  affixes,  or  causes  to  l>e  afflxed,  to  the 
pro|K>rty  of  another,  any  post,  structure,  fixture ,  wire,  or  other  b|>- 
pnratus  fftr  telephonic,  telegraphic  or  other  electrical  counuuiuca- 


>  Ohio  Act  ol  April  39,  1885;  I.hwi  1SS5,  p.  ISO,  f  1. 

•  Oen.  Stats.  R.  I.  1682,  p.  680.  $  48. 
'  Ibid,  i  49. 

•  ma.  $  5u. 
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I  tion.  without  first  hav-ing  procured  the  right  so  to  do.  by  applioa- 
I  tioD  to  and  det«nuinatioii  uf  the  seleotnaeii  of  the  town,  n^eeably 
1  to  ch&pter  one  liuiidrad  and  sixtj-three  of  the  Revised  Lawa 
«(  Vomioiit,  or  firat  obtaining  tbe  consent  of  the  owner,  or  lawful 
agent  of  tli€  owner  of  sucli  property,  shall,  ou  complaint  of  such 
tiwner,  or  hia  tenant,  be  punished  by  fine  not  exceeding  one  hun- 
dred dollars."' 

^  59.  Statates  Authorizlner  the  Use  of  Ronds  and 
8treet8  by  TeleKrapb  aud  Telephone  Companies.— 
Statutes  exist  in  several  of  the  States  authorizing 
the  use  of  public  roads  and  streets  by  telegraph  and 
telephone  companies  in  the  erection  of  their  poles 
and  the  stringing  of  their  wires.  Tlie  following 
statute  of  Virginia  may  be  given  as  an  example  : 

"Every  lelegra|)h  and  evei-y  telephone  company,  ini-oriiorated 

L  t>y  tJiis  or  any  other  State,  or  by  thu  United  States,  may  construct. 

■iiitain,  nnd  operate  its  tine  along  any  of  the  State  or  county 

I,  or  works,  and  over  the  waters  of  the  Stat«,  and  along  and 

JpI  to  any  of  th«  raili-oads  of  the  State, provided  the  ordinarj- 

of    such  roads,    works,  railroads,  and  waters,  be  not  thereby 

wtructed :  and  along,  or  over,  the  streets  of  any  city,  or  town, 

pth  the  consent  of  the  council  thereof.^ 

'*Sueh  company  may  contract  with  any  person  or  corporation, 

-  owner  of  lands,  or  of  any  interest,  franchise,  privilege,  or  ease- 

■Ot  therein,  or  in  resjiect  thereto,  over  which  such  line  is  proposed 

t  t»«  constructed,  for  the  right  ot   way,  for  erecting,  repairing. 

■  preserving  its  ]ioles  and  other  structures,  necessary  for  ojier* 

t  lt«i  line,  and  the  right  of  way,  for  the  erection  and  occupation 

■  Ofllcciq.  Bt  suitable  tlisUnces  along  its  line,  for  public  accommo- 

'K  the  company  and  such  owner  cannot  i^ee  on  the  terms  of 

*li  contract,  the  company  shall  Ite  entitled  to  such  right  o(  way, 

vti  making  just  compensation  therefor  to  such  owner.     Such 

apenaaiion  shall  lie  ascertained  and  made,  as  pro\-ided  in  chap- 

■iw  toTty-«ix,  tor  the  acquisition  ot  lands  by  a  company  incorpo- 

l-lMed  (or  a  work  of  internal  improvement,    when  such  internal 

1  UO)iror<>ment  company  cannot  agree  on  the  terms  of    the  purchase 

'  Vi.Uw»1984.  p.  Iffi.  Sl- 
'VLOodelSer,  11287. 
'  ftW.  i  I3S8, 
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wilb  tbose  entitled  to  the  lands  viitit«d  for  the  ptirpoae  of  ) 
company.  The  title  which  may  be  acquired  by  a  telegraph  ( 
telepfaone  company,  under  this  section,  shall  be  only  to  a  right  I 
way  for  the  purposes  stated  in  the  preceding  section ;  and  no  r 
of  way  acfpiired  by  any  such  uompany,  under  this,  or  the  prect 
ing  section,  shall  be  to  the  exolusion  of  utiier  like  companies  t 
having,   or  acquiring,  a   like  right   of   way  over  the  same  lauds." 

"The  three  preceding  sections  shall  l>e  subject  to  repeal,  all«r- 
ation,  or  modijjcation,  and  tlie  riglitd  and  privileges  acquired 
thereunder  shall  be  subject  to  revocation  or  modification,  by  the 
General  Asembly,  at  its  pleasure.'" 

A  Statute  of  Connecticut  in  like  manner  enacts : 

"Every  telegraph  or  telephone  company  may  maintain  and 
constiHct  lines  of  telegraph  or  telephone  npon  any  liigiiway,  or 
across  any  waters  in  this  State,  by  the  maintenance  and  erection 
of  the  necessary  Ilxtiires,  including  posts,  piers,  or  abutments  for 
sustaining  wiies ;  but  the  same  shall  not  be  bo  constructed  us  to 
incommode  the  [lublic  travel  or  navigation,  nor  to  injure  any  tree 
without  the  consent  of  the  owuer ;  nor  shall  such  eompeny  con- 
struct any  bridge  across  any  waters ;  and  said  lines  shall  Ite  per-J 
sonal  property.' 

"No  telegi'aph,  telephone,  or  electric  light  company  or  ( 
tion,  nor  any  company  or  association  engaged  in  distributing  ei 
tricity  by  wires  or  similar  conductors,  or  in  using  an  electric  wfKfl 
or  conductor  for  any  purpose,  may  hereafter  exercise  any  powi 
which  may  have  Ijeen  conferred  uijon  it  to  erect  or  jilace  wireSi " 
conductors,  fixtures,  structures,  or  apparatus  of  any  kind  over, 
on,  or  under  any  highway  or  public  ground,  or  to  change  the  lo- 
cation of  the  same,  without  the  consent  of  the  adjoining  proprie- 
tors, or  in  case  such  consent  cannot  be  obtained,  without  the  con- 
sent in  writing  of  two  of  the  oounty  commissioners  of  the  county 
in  which  it  is  desired  to  exercise  such  powers,  which  shall  lie  giVMlij 
only  after  a  hearing  upon  due  notice  to  such  proprietors; 
the  fees  of  such  commissioners  shall  be  paid  by  such  company."! 

A  statute  of  tlie  Territory  of  Dakota  enacted  i 
follows ; 


'  Va.  Code  1887,  S12S9. 
"  IbUl.  S  1290. 

*  Oen.  Stat.  Conn.  ISSr,  $  H044. 

•  Ihbl.  i  3U40. 
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"Thprp  in  biTcby  granted  to  t\\v  owiii-i's  of  any  telcgra|ili  oi- 1 
epboDe  lines  ujwrated  in  this  Territory,  the  right  of  way  over  lauds 
anil  real  property  iu  this  Territory,  ami  the  right  to  use  pulilic 
grouuds.  streets,  alleys,  and  highways  in  this  Territory,  siibject 
to  the  (xintrul  of  the  proper  muuicipal  authorities  as  to  what 
grounilti,  streets,  ollej'a,  or  higliwnys  said  lines  shall  run  over  or 
WTUM).  and  the  place  the  poles  to  support  the  wires  are  located  ; 
the  right  of  way  over  real  property  granted  in  this  Act  may  be  ac- 
quired in  the  same  maimer  and  by  like  pi'oceediugs.  as  provided 
for  railroad  coriJorations.'" 

A  statute  of  Illinois  likewise  enacts  : 

"It  shall  be  lawful  for  any  person  or  {lersoits  living  on  the  line 
of  any  public  highway,  street  or  alley,  outsidt!  of  any  incorporated 
city,  village,  or  town  in  this  Statu,  or  on  any  private  road  lead- 
li^  to  such  highway,  street,  or  alley,  to  coustruct,  operate  &n<l 
tnainiain  a  line,  or  lines,  ol  telegraph  or  telephone  exten<liiig  from 
huiise  to  house,  as  the  parties  interested  in  the  construction  of 
■ueb  lines  may  desire.' 

"For  the  purpose  of  constructing  and  maintaining  such  lines  of 
Celegrapb  or  telephone,  the  parties  in  interest  may  set  the  necessary 
point  or  pWiUs  on  which  to  place  tlie  wires  and  insulators  of  such 
lincK,  in  any  of  the  public  streets,  highways,  or  alleys,  or  in  any 
[mvate  road  leading  to  such  highways,  streets,  or  alleys  outside  of 
the  incorjtorated  cities,  villages,  or  towns  in  this  State,  along  which 
such  lines  maypaas:  provided,  such  \K)\es  or  posts  shall  be  placed 
aloug  the  liouudaries  of  such  highways,  streets,  or  alleys,  at  such 
distaiioca  therefrom  as  the  authorities  having  control  thereof  may 
direct;  and  provided  further,  that  the  wires  necessary  for  such 
tinea  shnll  not  be  less  than  fifteen  feet  above  the  ground  along 
such  boundaries,  and  not  less  than  twenty  feet  at  any  public  or 
private  crossing,  and  shall  be  so  placed  as  not  in  any  manner  to 
interfere  with  such  crossing.' 

"Any  )»enion  who  shall  unlawfully  and  intentionally  injure, 
raolcat,  or  destroy  any  of  swd  lines,  or  the  material  or  property 
bekmging  thereto,  or  sfasU  in  any  manner  interfere  with  the  proper 
working  of  such  lines,  shall,  on  conviction  thereof,  be  deemed 
guitly  of  a  misdemeanor,  and  l)e  punished  by  a  fine  not  csceed-* 
ing  one  hundred  dollars;  said  fine  to  he  recoveralile  iu  any  court, 

■  Cump.  L«w«  Dnkola  Ter.  1SH7.  i  3025. 
'  R«v.  OiaU.  111.  Qih  ed.,  p.  1-171,  $  1. 
*  Ibiii.  i  2. 
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having  jurisdiction  of  the  same ;  proWded,  that  prosecution  am 
the  foregoing  provision  of  tliis  section  shall  not,  in   any  mantu 
prevent  a  recovery  Ity  the  person  or  persons  entitled  thereto,  o 
the  amount  of  dami^es  done  ta  sneh  lines.'*' 

A  statute  of  Minnesota  enacts  as  follows : 
"Any  niiniber  of  persons,  not  leas  than  five,  may  aasooia 
themselves  and  heeome  incorporated,  tor  the  purpose  of  buildinj 
improving,  and  operating  railways,  telegraphs,  pneumatic  tubt 
lines,  sub-way  conduits  for  the  passage,  operation  and  repair  ( 
electric  and  other  lines  or  pil)e3,  canals,  or  slack- water  navigatioi 
upon  any  river,  bay  or  lake,  and  all  works  of  internal  improFemesl 
which  require  the  taking  of  private  property,  or  any  t 
therein.     •     •     •"' 

The  Revised  Statutes  of  Missouri  contain   this] 
provision  : 

^'CompanieH  organized  under  the  provisions  of  this  article  tol 
the  purpose  of  constructing  and  ranintaiuiog  telephone  or  ina{ 
netic  telegraph  lines,  are  athorizcd  to  set  their  poles,  piers,  abut 
ments,  wires  and  other  fixtures,  along  and  across  any  of  the  pulH 
lie  roads,  streets  and  waters  of  this  State,  in  such  a  manner  I 
not  to  incommode  the  public  in  the  use  of  such  roads,  streets  a 
waters  :  pro\'ided,  any  telegraph  or  tcleiihone  company  desir 
to  place  its  wires  and  other  ffxtures  under  ground,  in  anj-  dtf  jj 
they  shall  first  obtain  consent  from  siud  city  through  the  munidpi 
authorities  thcivof."' 

A  statute  of  Nebraska  enacts  as  follows  : 
"That  any  telegrajih  or  telephone  company,  incorporated  o; 
ing  business  in  this  State,  shall  ))e  and  is  hereby  granted  the  righlfl 
of  way  along  any  of  the  pubhc  roads  of  this  State  for  the  erection 
of  poles  and  wires  ;  proinded  that  poles   shall  be  set  at  least  six 

■  Rev.  Stat.  111.  (6lb  ed.)  p.  1471,  §  3. 

'  2  Gen.  Stats.  Minn.  p.  3W.  S  I,  as  amended  by  Act  ol  1375,  cb.  T4. 
§  1;  IgSS,  ch.  IS;  1887.  ob.  161.    The  legUlfttiire  of  Mlssiwlppi  paj«ed 
"  .4ti  Act  to  encourage  and  tacilltate  Che  uonBiructton  of  telegraph,  lele- 
pbone  and  other  like  lines,"  iu  ISSG  (Miss.  LawB  1S86,  p.  SISi,  in  elev«4^ 
seetiona  wblota  provide  for  the  condemnation  ot  tbe  right  of  way  t 
sucb  companies. 

'  Mo.  Kev.  Slati.  1370,  $  STB;  as  amended,  Id.  13S9,  §  2721.   Seet>t» 
V.  Find.  23  Ho.  App.  1S5;  Hannibal  v.  MisRourl,  etc. Tel.  Co.,  81  '. 
App.  20. 
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feet  within  the  boiinclary  line  of  said  roaiiway,  anfl  not  plaued  so 
as  to  interfere  with  road  cro9§iHgft."' 

A  Statute  of  New  Hampshire  contains  these  pro- 
visions : 

"Thi;  [u-oprietors  of  any  telugraph  line,  or  of  any  telephone  ex- 
chnn^!,  or  lint*  of  tett'plionea  used  for  the  transmission  of  spokeii 
mesan^'s,  by  means  of  the  electric  speaking  telephone,  or  of  lines 
for  c«tat>lishing  electric  lighta  in  this  State,  may  erect  and  main- 
tain the  necessary  {)oles  and  strnctuves,  and  stretch  the  necessary 
wires  for  the  use  of  such  telegraph  line  or  telephone  exchange,  or 
line  of  Utlepliones,  or  line  for  electric  lighting,  over,  across,  and 
along  any  public  highway  in  this  State,  or  may  lay  the  same  under 
tlie  surface  of  any  such  highway.' 

"Such  telegraph,  telephone,  or  electric  lighting  poles,  slruet- 
ureB  and  wires  shall  he  erected  anil  maintained  subject  to  thepro- 
vudoDB  of  chapter  80  of  the  General  Laws  of  this  State  relating  to 
telegraphs,  which  ore  hereby  made  ap|)licable  to  lines  of  wire  for 
telvphuniu  and  electric  lighting  purposes  ;  aud  no  |>oles,  struetiires 
or  wires  arc  hereby  authorized  that  shall  in  any  way  impede  or  ob- 
struct the  free  and  safe  use  of  any  highway  for  public  travel,  nor 
that  shall  interfere  with  or  obstruct  the  safe,  free,  and  convenient 
iwe  of  or  access  to  or  from,  any  lands  or  buildings  adjoining  or 
near  such  highway;  and  no  such  poles  or  other  structures  shall  be 
<;rvct«d,  or  wires  stretched,  by  any  of  such  proprietors,  on,  over, 
ur  acmiis  the  lands  or  buildings  of  any  individuals,  or  corporations, 
without  tiicir  conaent ;  and  no  right  shall  be  acquired  by  the  use 
of  wires  stretched  on,  over,  or  across  the  lands  or  buildings  of  any 
ench  individual  or  corporation,  for  any  length  of  time."* 

A  statute  of  Louisiana  is  as  follows  : 

•■Corporations  chartered  or  formed,  under  the  laws  of  this  or  of 
any  other  State,  or  under  the  laws  of  the  United  States,  for  the 
purpose  of  transmitting  jntelligenee  by  magnetic  telegraph  or  tele- 
phone, or  other  system  of  transmitting  intelligence,  the  equivalent 
thereof  wbieb  may  be  herea(t*T  invented  or  discovered,  maj'  con- 
■tnid  [and]  maintain  such  telegraph,   telephone,  or  other  hnes 

■  Xtb.  LaWB  1887,  p.  631,  §  I. 

•  N.  H.  Laws  18SI,  eh.  54,  p.  472,  §  I. 

*  lUd.  i  2.  ifecllon  l;l  of  the  sunie  stntuce  declarea:  -'The  u»e  of 
lb*  blghwnji  of  thin  8iale  by  telegrapb,  letepboae  and  electric  lighting 
pulvcftructuresand  wires,  under  and  inaecordttDce  wlili  (he  provisions 
of  IkU  act,  U  Lereliy  declared  to  be  u  pnbKe  me  ol  such  blgbwayt." 
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iieeessaiy  to  trniismit  intelligence  along  all  State,  parish,  or  public 
roads  or  public  works,  and  .along  and  parallel  to  any  of  the  rail- 
roads in  the  StAte,  and  along  and  over  the  waters  of  this  St»t« : 
provided,  that  the  ordinary  na«  of  such  roads,   works,   railroads 
and  waters  b«  not  thereby  obstructed ;  and  along  the  streelA  of 
any  city,  with  the  consent  of  the  council  or  tnistees  thereof;  and 
such  companies  shal  lje  entitled  to  the  right  of  way  over  all  lands 
belonging  to  the  Slate,  and  over  the  lands,   privileges  nud  servi-   ' 
tudes  of  other  persons  and  corjiorations,  and  the  right  to  creoti 
poles,  piers,  ablitinents  and  ottier  works  necessarj-  for  vonatruct*! 
ing,  working,  operating  and   inaiiitiuning  their  lines  and  workAffl 
upon  making  just  compensation  therefor.     That  in  the  event  siiclll 
company  shall  fail,  on  application  therefor,  to  secui-e  such  right  by  * 
consent,  contract  or  ^reement  upon  just  and  reasonable  terms, 
then  such  companies  or  corporations,  shall  have  the  right   to  ])ro- 
ceed  to  expropriate  the  same,  as  pravided  in  and  by  the  laws  of  the 
State  relative  to  exproiiriatiou  of  lands  for  railroads  and  other 
works  of  public  utility  ;  and  shall  so  construct  their  works  as  not 
to  impede  or  obstruct  the  full  use  of  the  highways,  navigable  wa- 
ters, or  the  drainage  or  natural  ser\'itiides  of  the  land  over  which 
the  right  of  way  may  be  eserciaed.     But  no  company  operatinj 
under  the  provisions  of  this  act  shall  have  the  power  to  coutraotl 
with  the  owners  of  land  or  with  any  other  corporation,    for  therl 
right  to  erect  and  maintain  any  telephone,  telegraph  or  other  Uotta 
for  the  s{)eedy  transmission  of  intelligence   over  his  or  its  landSf,f 
privileges  or  servitudes,  to  the  exclusion  of   the  lines  of  tithsr^ 
companies  operating  under  the  provisions  of  this  act."' 

The  Revised  Statutes  of  Ohio  contain  elaborates 
provisions  on  the  subject  of  telegraph  companies^B 
One  of  them  is  as  follows : 

"A  magnetic  telegraph  company,  heivtofore  or  hereaft4?r  t 
ted,  may  construct  telegraph  lines,  from  point  to  point,  along  ft 
upon  any  jiulilic  road,  by  the  election  of  the  necessarj-  flxtarM|JJ 
including  posts,  piers  and  abutments  necessaiy'  for  the  wires;  but 
the  same  shall  not  incommode  the  publicin  the  nae  of  such  roads," 


>  Lb.  Rev.  Slats,  as  amended  by  Act  of  April  10, 1 

188). 

■  Rev.  Stats.  Obto.  §  34i>4. 
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Public  WorkB. 
M.    Tbeorlee  oa  wblch  Eleotrloal  Companies  Liable  tor  Negligence. 
65,    Whether  a  Quaai  InBiirer:    Collectiog  Dangeroua  AgeneloB  on 

One't  Own  LanJ. 
tW.    Reasonable  Care  \»  Proponionale  lo  Danger  of  Mlscblef. 
67.    How  Kar  I.labillt}-  Rests  oo  Ibe  PHndpla  of  TrespaM. 
A8.     ruder  Ibe  Civil  Code  of  Louialaoa. 
19.    Non-LlabllltyotPo*lmaf>;er-<}eoerHlOpcraiii)gPo8lalTelegrapb. 

^  f'y^.      UpiK^rul    Views  of   the  Liability    or   Private 
CorporntloiiH    Owiitng     PnbHc     Works. — Tlu'    writer 

ItaH  eiidejivored  to  give  in  his  work  on  Negligence 
a  general  view  of  the  liability  of  privutu  corjiora- 
tion.s  owning  public  works,  in  actions  for  civil 
damages  on  the  grounds  of  negligence  and  nuisance, 
showing  especially  the  nature  and  extent  of  their 
liahilitj'  for  failing  to  repair  the  public  streets  and 
highways  which  they  have  broken,'  and  for  injuries 
*  I  Thomp.  Keg.  pp.  Kss-sc;. 
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to  land-owners '  through  negligence  in  the  porfor: 
ance  of  ultra  vires  or  gratuitous  acts,*  etc.  It  m^-'S 
be  useful  in  this  place  to  recur  to  the  general  pri  «^  " 
ciple  whicli  has  been  ah*eady  briefly  alluded  to  » 
and  which  is  liable  to  come  into  constant  appl^*' 
cation  in  cases  where  the  action  is  by  the  owners  o»  ^ 
occupiers  of  land  for  damages  on  the  theory  of  negli  ^ 
gence  or  nuisance.  That  principle  is  that  guct^^ 
companies  are  not  liable  for  the  careful  and  propep^*" 
exercise  of  their  statutory  powers.'     This  principle^^ 

'  1  Thomp.  Neg.  p.  567. 

'  /([.p.  573, 

■  AnU,  §  26. 

♦  The  lollowlngCftica  may  tie  referred  lo  as  il  lust  rating  tbis  priDCipte: 
British    Caat-Plate  Mftnulaeturera    v.  Meredith,    4    Term   R«p.  J"'" 
Siihuylkill  Nav.  Co.  v.  McDoDougta,  33  Pa.  St,  73;  Bordetilon-a.  i 
Turnplte  Co,  v,  Camden,  etc.  R.  Co..  17  N.  J,  L,  314;  Hateh  v.  V 
moot.  etc.  R.  (;o.,  25  Vt.  4U;   SuttOD  v.  Clark,  6  Taunt.  2!);   BoultOD  1 
Crowtber,  2  Bam.  &  CresB.  703;    Pollock,  C.  B.,  in  WbttebouH  t 
BinuiDgbam  Canal  Co.,  26  L.  J.  CExcb.)  27;  Henry  t.  Pittsburg,  etc. 
Bridge  Co.,  8  Watte  &  S.  (Pa.)  58;  Shrunk  v.  SchuylkiH  Nav.  Co..  14 
Serg.  <&  R.  (Pa.>71;  Common  wealth  v.  Fibber,  1  Fa.  467;   Monongx- 
bela  Nav.  Co.  v.  Coons,  6  Watts  &  3.  (Pa.)  101 ;  Susquehanna  Canal 
Co.  V.  Wright,  9  Watts  &S.  (Pa.)S;  Lansing  v.  Smith,  8  Cow.  {S.  Y.) 
146i  Cleveland,  etc.  R.  Co.  T.  Speer,  50  Pa.  St.  326,  334;  Ston«U  \ 
Flagg,  11  Mass.  364;  Stevens  v.  Middlesex  Canal  Co..  13  3U«B. « 
Piscalauqua  Bridge  v.  New  Hampshire  Bridge,  7  N.  H.  3B;  HoUlsta 
Union  Co.,  3  Conn.  436;  Burroughs  v.  Uousatonlc  R.  Co..  1ft  Coi 
124.    In  the  leading  cape  ot   Mersey   Docka  Trustees  v.  Gibbs,  Id  ti 
House  of  Lords,  L.  R.  1  H.  L.  93, 112,  Mr.  Justice  Blackburn,  in  glvk 
the   opinion    of    the  judges,  said:     "If  the  legislature  dlreeu   < 
authorizes  the  doing  of  a  partiuulnr  thing,  the  doing  ot   it  eannol  M 
wrongful;  if  damage  results  from  the  doing  ol  that  thing.  It  ie  just  m 
proper  that  compensallou  should  be  made  for  It,  aud  Ihnt  Is  g^nvml 
provided  for  in  the  statutes  authorizing  the  doing  of  eucb  things. 
no  action  lies  for  what  Is  damnum  sine  Injuria;  the  remedy  If  lo  a 
[or  compensation  under  the  provision  of  the  statutes  legalizing  wbi 
would  otherwise  be  a  wrong.    This,  however,  is  the  case,  whether  tl 
thing  is  authorized  for  a  public  purpose  or  a.  private  profli.    No  acttoi 
will  He  against  a  railway  company  for  erecting  a  line  of  railway  ■ 
Iborlzod  by  its  acts,  so  long  as  the  directors  pursue  the  Hulhorily  glTC 
them,  any  more  than  It  would  lie  against  the  trustees  nf  h  tiirnpf 
Toad  lor  making  their  road  under  their  acts,  tbough  the  onv  louljl 
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anderstooii  to  exist  in  the  English  law  without 
|ualification ;  but  in  the  American  law,  it  always 
SBumes  that  the  statute  itself  is  withm  the  qonsti- 
utional  powers  of  the  legislature ;  for,  while  in 
England  there  are  no  constitutional  restraints  upon 
ho  Parliament,  yet  in  America  both  the  acts  of  the 
)tate  legislatures  and  of  the  Congress  of  the  United 
Jtates  are  liable  to  be  declared  void  by  the  judicial 
Dourts  as  being  opposed  to  constitutional  inhibi- 
tions. But  the  English  courts  proceed  upon  the 
view  that  the  statutory  powers  granted  to  such 
companies  are  granted  subject  to  the  Implication 
that  they  will  exercise  them  in  the  proper  manner, 
>y  the  proper  process,  without  negligence,  and  so 
i  not  to  cause  unnecessary  damage  to  others.'  In 
imerica,  it  has  been  said  to  be  "  well  settled  that 
tn  injury  to  private  property  resulting  from  an  act 
luthorized  by  law,  and  done  in  pursuance  of  the 
rtatute,  cannot  be  justified  unless  the  act  were  done 
>y  one  acting  as  agent  or  in  behalf  of  govern- 
ment, or  to  efiect  a  public  interest ;  and  tlie  statute 

ul«  tor  the  proflt  of  Iba  sharelioldera  in  the  company,  and  the  other 
not.    The  [irlaclple  Is,  that  the  act  Is  not  wrongful,  not  tMcauae  It  Is 
If  a  public  purpose,  but  because  it  is  authorized  by  the  leghlulure." 
■  See  In  general  Illustrations  of  this  proposition  the  tollonlng  EngtUh 
i*M :  Oas-Lit;h(,  uto,  Oo.  \.  St.  Mary  Abbot's.  15  Q.  B.  Dlv.  1 ;  Blscoe 
K  Great  Eastern  Railway  Co.,  L.  R.  IS  Eq.  636;  Brine  v.  Greot  Weslern 
"  aJlwwy  Co..  31  L.  J.  (Q.  B.)  101 ;  Lawson  v.  Great  Western  Railway 
•..  10  <J.  B.  843;  Clothier  v.  Webster,  30  L.  J.  (C.  P.)  30fl;  Cbamlwr- 
•In  V.  Cbtster,  etc.  Railway  Co..  1  Escb.  ISO;  Broadbent  v.  Imperial 
R-Ltgbt  Co.,  -20  L.  J.  (Ch.)  280;  Scott  v.  Manchester  (Mayor,  etc.),  I 
LAN.  C»;  s.  c,  %  n.  &  Ji.  2(H;  NIcholIs  v.  Harsland,  2  Ex.  D.  1; 
t«M  V.  Northwioh  Local  Board,  L.  E.  6  Q.  B.  D.  264;  s.  c,  50  L.  J. 
B.)S1B;  Knock  ».  Metropolllan  Railway  Co.,  L.  R.  i  C.  P.  131; 
lis  V.  Baud  Reservoir  (Proprietors),  3  App.  Cas.  430;  Saddler  v. 
haffonfahire,  etc.  Co„58L.  J.  iQ.  B.)  421.     Under  the  English  theorj- 
lay  wofkc  Dot  ncicenary  to  the  doing  ef  what  the  statute  autborixeff  art! 
inprolccteU  and  may  give  rise  to  rlgbc  ol  action  lor  injuries  ensuing 
n  ihem.    Uornby  v.  Liverpool  United  Gas  Co.,  47  J.  P.  23. 
(7) 
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18  no  bar  to  an  action  for  damages  resulting  from 
such  act,  unless  it  provides  a  different  mode  of 
compensation.'"  It  is  further  limited  so  far  that, 
in  many  cases  where  the  legislature  authorizes  the 
doing  of  an  act  by  an  individual  or  a  corporation, 
for  his  or  its  private  gain  or  benefit,  without  pro- 
viding for  the  assessment  or  payment  of  possible 
damages  which  may  thereby  result  to  individuals, 
the  courts  will  not  infer  that  the  legislature  in- 
tended that  the  citizen  should  be  damnified,  even 
for  the  public  benefit,  without  redress,  but  will 
imply  an  obligation  on  the  part  of  the  person  < 
corporation  for  whose  benefit  the  injury  has  be 
done,  to  pay  such  damages.  The  grantee  is  deeo: 
to  accept  such  a  grant  subject  to  the  maxim 
utere  tuo  ut.  alienum  noii  la'das.*  One  court 
gone  farther,  and  has  declared — the  Constituti 
of  the  State  being  silent  upon  the  question,  and  t 
court  understanding  the  Fifth  Amendment  to  ' 
Federal  Constitution  to  be  restricted  to  the  Unit! 


■  Delaware,  etc.  Caiial  Co.  t.  Lee,  22  X.  J.  I..  247  (qualifying  i 
iKBguage  ol  Nevlus,  J.,  id  Van  Sehoick  v.  Delaware,  etc.  Canal  C*.rf 
N.  J.  L.  24!)}.  This  view  of  fbe  law  fe  supported  by  Slunlc' 
JotanaoD,  17  N.  J.  L.  12i),  Daylan  and  Nevius.  JJ..  givlnx  tonilble  o|d 
tons.  Compare  Rogers  v.  Bradsban,  20  Jobng.  (N.  Y.)  735 ;  Stevens^ 
Mlddleses  Canal  Co.,  13  Mass.  4a6;  Shrunk  v.  Schuylkill  Nav.  Co.,  f 
Serg.  &  B.  tPa.)  71 ;  Comiuonweallh  v.  Flabpr,  1  Pa.  St.  467. 

»  Crittenden  v.  Wilson,  5  Cow.  (N.  Y.)  165,  per   SutherlaDd, 
Hooker  V.  New  Haven,  etc.  R.  Co.,  14  Conn,  147;  Baltimore,  eta.^ 
Co.  V.  Reaney,  42  Md.  117;  Delaware,  etc.  Canal  Co.  v.  L«e,  29  £ 
L.  343;  Gardner  v.  Newburgh,  2  John".  Cli.  (N.  Y.)  182;  Sinnlol 
V.  Johnson.  17  N.  J.  L.  129;  'l  Thomp.  Xeg.  pp.  10.1,  27S 
Dodd  T.  Williams,  3  Mo.  App.  278.    Thus,  n  atnliite   aulborlzeO  jd 
Denn  to  build  a  dam  across  a  navigable  creek,  foi  his  own  privMa  fl 
vantage.    This  protcoied  bim  agatosl  on  indli'tiueni  for  obstr 
tne  navigation,  bill  not  against  an  action  (or  dainsgen  for  dowln 
lands  of  an  a<Ijaceui  owner.    He  proceeded  to  eiecute  ibe  p 
feired  upon  him  by  the  statute,  at  the  peril  of  paying  the  du 
might  thereby  cauee  to  others.    Slnalchson  v.  JoboroDi  t 
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Ates  merely, — that  the  government  cannot  dam- 
nify private  persons,  even  for  the  public  benefit, 
rithout  making  compensation.'  So,  where  a  canal 
lompany's  act,  after  providing  for  the  purchase  by 
he  company  of  subjacent  mines,  on  notice  by  the 

Pwner  of  an  intention  to  work  them,  contained  a 
fiause  reserving  to  the  owner  the  right  to  work  the 
bines,  "provided  that  in  working  such  mines  no 
tpjury  be  done  to  the  said  navigation," — this  was 

faeld  to  mean  no  unnecessary  injury,  that  is,  no  in- 
bry  except  such  as  might  arise  from  a  failure  to 
frork  the  minesin  the  usual  and  customary  manner/ 

^  64.  Theories  OD  which  Electrical  Companies 
Liable  for  NegrHgence. — These  companies  are  liable 
for  injuries  to  strangers — the  latter  being  without 
(anlt — in  consequence  of  defecta  in  their  apparatus 
Irhich  aro  the  result  of  negligence  or  unskillfulness. 
r  of  the  negligence  or  unskillfulness  of  their  agents 
r  servants  in  using  the  same.  The  principles  upon 
jphich  this  liability  rests  cannot  be  gone  into  at 
fength  in  a  special  work  like  this.     Generally  speak- 

>  Tni  K}-ck  V.  Delaware,  elf.  CittitLl  Co.,lSN.  J.  L.  300.  Id  SiDDick- 
n  V.  Jobnaon,  IT  V.  J.  L.  146,  D&ylon.  .L,  declared  the  Pinb  Aiucod- 
IlKftl  to  tb«  I'eilerul  Conetllutinii,  IhuuKb  not  bioding  tin  tbc  Stales 
I  ».  Bftlllmgre,  7  Pet.  (U- 8.)  a«;  Llvlogston  v.  Moore,  7  I'et. 
r.  8.)  I^)<  "opef&It^c  >u  t^  priDciple  at  UDiveraal  law.''  T be  same 
w  ol  (be  subject  was  taken  by  Ibe  Supreme  Court  ot  N'ortb  Carolina. 
■  tbe  atweoce  of  a  eimllar  constitutloual  proTlslOD.  RalelKb.  etc.  R. 
I.  V.  D«v1b.  2  Dev.  &  B.  (N.  0.)  4S1.  Under  like  clrctiiiislHuce«  the 
ntnn  Court  of  Sotitb  CurollnH,  by  a  divided  court,  ruled  thai  ouiii^ 
<iM  not  iDdUpensable.  Slate  v.  Dawson,  3  Hill  (S.  C).  100. 
I  »  leultng  case  in  Vcrmout  [Batch  v.  Vermoot,  «tc.  R.  Co,,  'iH  Vl. 
I,  Bttdlklil,  J.,  expreEBed  tbe  view  Ibat  the  decUlOD  ot  the  niluorltf 
I  tlw  Houth  Carolina  court,  as  expressed  by  Ricbiirdeon,  >t..  Is  the 

ir  Tlew, 

'  Dtidlty  Cannl  Kav.  Co.  v.  GruEebrook,  1  Barn.  >t  Adol.  SO.  An 
bborate  expuellton  of  a  gimllar  etatuto  will  be  found  in  Dunn  v. 
Dlmtaam  Canal  Co.,  I..  K.  S  Q.  B.  42;  s.  C.  21  Week.  Itep.  HM;  27 
fc  T.  (N.  S.)  6«3;  42  1..  .1.  (Q.  B.)  M. 


ing,  everj'  one  is  under  a  social  obligation  to  usvl 
ordinary  or  reasonable  care  to  avoid  injuring 
others.  From  the  nature  of  the  case,  the  law  can 
furnish  no  exact  standard  by  which  to  measure  this 
degree  of  care.  It  is  the  care  which  a  prudent  and 
reasonable  man,  mindful  of  his  social  obligations, 
would  exercise  under  the  same  circumstances ;  and 
whether  this  degree  of  care  has  been  exercised  is 
ordinarily  to  be  determined  by  the  judgment  of 
twelve  men  in  the  jury  box;  though  where  the  facts 
are  not  in  dispute,  and  the  inferences  to  be  drawn 
from  them  are  unequivocal,  it  may  be  determined 
by  the  judge  as  a  question  of  law.  He  may,  and 
often  does,  properly  say  that  there  is  no  evidence  of 
negligence,  and  nonsuit  the  plaintiff.  He  may  also 
say  that  an  unavoidable  inference  of  contributor^' 
negligence  arises  out  of  the  plaintiff's  own  evidence, 
and  nonsuit  him  on  that  ground.  But  where  there 
is  what  the  books  term  "  evidence  of  negligence," 
the  jury  must  ordinarily  be  left  to  say  whether  it  is 
sufficient  to  entitle  the  plaintiff  to  recover  damages, 
and,  if  so,  what  damages. 

§  65.      "Whetlier  a  Quasi  Insurer:    Collecting  I>aD- 
geroQS   Agencies    on    One's   Own    Land.— It   may     be 

doubted  whether  persons  or  corporations  employing 
for  their  own  private  advantage  so  dangerous  an 
agency  as  electricity,  ought  not  to  be  regarded  as 
quasi  insurers,  as  toward  third  persons,  against 
any  injurious  consequences  which  may  flow  from  it. 
It  may  be  doubted  whether  one  who  collects,  or 
rather  creates,  so  dangerous  an  agency  on  his  own 
land,  ought  not  to  be  held  to  the  obligation  of  re- 
straining it,  that  is,  of  insulating  it,  at  his  peril  ; 
which  was  the  obligation  put  upon  land-owners  in 
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respect  of  water,  which  from  its  nature  is  pressing 
outward  in  all  directions  and  continually  struggling 
to  break  through  any  artificial  barriers  by  which  it 
may  be  restrained.     That  principle  was  thus  laid 
down  by  Mr.  Justice  Blackburn,  in  giving  the  judg- 
ment of  the  court  of  Exchequer  Chamber  in  the 
celebrated  case  of  Fletcher  v.  Rylands,  affirmed  by 
the  House  of   Lords    in   ipsissimis    verbis:     "We 
think  that  the  true  rule  of  law  is,  that  the  person 
J  who,  for  his  own  purposes,  brings  on  his  lands  and 
collects  and  keeps  there  anything  likely  to  do  mis- 
thief  if  it  escapes,  must  keep  it  in  at  his  peril ;  and 
if  he  does  not  do  so,  is  prima  facie  answerable  for  all 
the  damage  which  is  the  natural  consequence  of  its 
I  escape.     He  can   excuse  himself  by  showing  that 
I  the  escape  was  owing  to  the  plaintiff's  default ;   or 
I  perhaps  that  the  escape  was  the  consequence  of  vis 
\  major,  or  the  act  of  God  ;    but  as  nothing  of  this 
I  sort  exists  here,  it  is  unnecessary  to  inquire  what 
[.excuse  would  be  sufficient.     The   general   rule  as 
[above  stated  seems,  on  principle,  just.     The  person 
I  whose  grass  or  corn  is  eaten  down  by  the  escaping 
I  cattle  of  his  neighbor,  or  whose  mine  is  flooded  by 
r  the  water  from   his  neighbor's  reservoir,  or  whose 
collar  is  invaded  by  the  filth  from  his  neighbor's 
privy,  or  whoso  habitation  is  made  unhealthy  by 
the  fumes  and  noisome   vapors  of  his  neighbor's 
alkali  works,  is  damnified  without  any  fault  of  his 
own ;  and  it  seems  but  reasonable  and  just  that  the 
neighbor  who  has  brought  something  on  his  own 
property  (which  was  not  naturally  there),  harmless 
to  others  so  long  as  it  is  confined  to  his  own  property, 
"but  which  he  knows  to  be  mischievous  if  it  gets  on 
I  his  neighbor's,  should  be  obliged  to  make  good  the 
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damage  which  ensues  if  he  does  not  succeed  in  coi 
fining  it  to  his  own  property.     But  for  his  act  i 
bringing  it  there  no  mischief  could  have  accrue* 
and  it  seems  but  just  that  he  should,  at  his  peri 
keep  it  there  so  that  no  mischief  may  accrue,  or  s 
swer  for  the  natural  and  anticipated  consequencefci 
And  upon  authority,  this,  we  think,  is  establishe) 
to  be  the  law,  whether  the  things  so  brought 
beasts,  or  water,  or  filth,  or  stenches.' 

^  66.  Reatiotiable  Care  Is  Proportlouate  to  Dai 
gar  of  Mischief. — The  doctrine  of  the  case  cited  i 
the  preceding  section  has  not  met  with  approval  i 
all  American  jurisdictions;  but  many  Americi 
courts  are  rather  disposed  to  place  the  liability  c 
the  land-owner  who  collects  dangerous  substanof 
on  his  land  and  allows  them  to  escape  to  the  dai 
age  of  others,  on  the  principle  of  negligence,  and  \ 
make  his  liability  turn  on  the  decision  of  the  qua 
tion  whether  he  exercised  reasonable  care  to  avo^ 
the  catastrophe."  But  even  under  this  rule 
same  measure  of  practical  justice  will  generally  i 
secured,  because  all  courts  agree  that  what  is  terra* 
reasonable  care  is  a  degree  of  care,  watchfulnesj 
skill  and  attention  proportionate  to  the  danger." 

§  67.  How  far  Liability  Rests  on  the  PrlnolpH 
of  Trcspas.'^. — Where  the  injury  is  to  the  property  ) 
another,  the  conceptions  of  the  early  common  law 
as  found  in  the  case  of  Fletcher  v.  Rylands.'  un<a 

I  Fletcher  v.  Rjlands,  L.  B.  1  Esch.  265  (reTersloij;  s.  o.,  3  Hurt.  4 
Colt.  744) ;  afltrnied  Id  H.  T..  »ub.  aom.  Rylaads  t.  Fletober.  L.  R.  3  Q 
L.  330;  reported  io  full  In  1  Tbomp.  Ne^.  1. 

'  1  Thomp.  Ne({.  101,  et  teq. 

'  LyncU  V.  Nuriiln,  1  Ad.  &  ES.  (N.  8.)  3tt,  per  Lord  DeamM.  C.  i 
8.  C,  2  TUomp.  Neg.  U40;  Northeru  Central  R.  Co.  v.  Price,  90  ] ' 
430;   Morgnn  v.  Oox,  22  Mo.  373;  3.  C,  I  Tbomp.  Keg.  238. 

•  asarl.  &  Colt.  774;  L.  R.  1  Excti.  2S5:  In  Hiua?  o(  LonU, , 
nam.,  RyUnda  v.  Fletcher.  L.  R.  3  11, 1..  330. 
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oubtedly  proceed  on  the  ground  of  trespass ;'  and 
'  we  go  back  to  the  analogy  of  the  celebrated  Sqiiib 
lase,*  the  same  is  true  where  the  injury  is  a  direct 
(ijury  to  the  person  in  tlie  nature  of  an  assault. 
Jonceptions  still  exist  in  the  American  books  of 
he  law,  which  make  a  man  liable  for  the  couse- 
luencGS  of  a  direct  invasion  of  another's  premises 
>y  something  which  he  is  doing  on  his  own  land, 
I  itself  inherently  dangerous,  irrespective  of  neg- 
igence.  This  view  has  been  taken  where  the 
ilaintiff's  premises  were  invaded  by  stones  thrown 
■om  the  defendant's  quarry  in  blasting  rocks  ;'  but 
1  the  same  and  otiier  jurisdictions,  the  application 
if  this  doctrine  has  been  denied  in  the  case  of  in- 
nries  caused  by  the  explosion  of  steam  boilers, 
'hus  it  has  been  held  that  one  who  erects  on  his 
IWD  premises  a  steam  boiler  having  in  it  no  defect 
liown  to  him,  or  which  he  might  have  discovered 
T  the  exercise  of  ordinary  care  and  skill,  that  is  to 
y,  by  the  application  of  known  testa,  and  who 
iperates  it  with  care  and  skill,  is  not  answerable  to 
ill  adjacent  proprietor  for  damages  caused  by  its 
ixplosion.'  The  rule  of  the  ancient  common  law 
which  rested  the  liability  on  the  ground  of  trespass 
proceeded  on  a  view  which  was  characteristic  of 
that  law,  of  the  sacred  nature  of  the  rights  of 
sroperty.     A  man's  liouse  was  his  castle,  and  his 


>  I  mis.  403;  8.  C,  3  Vf.  Black.  993. 

*  Sooit  V.  Shepberd,  2  W.  Black.  SOa;  s.  C,  3  Wlhoa,  403. 

*a»jrT.ColiOMCo.,  3  N.  Y.  139  (afilrmings.c,  3  Barb.  43) 
Tlwnip.  Neg.  73;  Ti-einalne  v.  Coboea  Co.,  3  N.  Y.  ]63;  s.c,  1 
Bq[.78;  Huolt  v.  Bay,  3  Md.  4.31. 

'  Lo«»n  V.  Bu(;haD&D,  61   S.  Y.  476,  aHlrmiug  S.  c.  42  Hoiv 

'■)3»;  rpVcrMriK  s.  c.  61  Barb.  (N.  Y.)88;  1  Thonip. -Veg. 

Iw  Uttnball  v,  Wellwootl,  3S  N.  .1.  L.  339.  wbere  tbe  same  co 

'Hnaelied  dii  atmllar  fHcU.    8e«  1  Tbomp.  Neg.  112. 


;  a.  c,  1 
Tliamp. 
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field  was  his  battleground.  Neither  could  be  i 
vaded  by  another  with  impunity.  If  a  fire  broke 
out  by  misfortune  in  one  man's  house  and  spread 
to  his  neighbors,  he  was  bound  to  make  good  the 
loss ;'  and  if  his  cattle  escaped  upon  the  land  of  an- 
other and  there  did  damage,  he  was  liable  without 
proof  of  negligence."  The  rule  of  the  modern  law, 
which  rests  the  liability  on  the  failure  to  exercise 
reasonable  or  ordinaVy  care,  proceeds  on  concep- 
tions more  suitable  to  the  state  of  populous  and 
crowded  communities.  It  is  that  men  dwelling 
near  to  each  other  ought  not  to  stand  as  insurers 
against  every  possible  injury  that  may  proceed 
from  one's  premises  to  that  of  his  neighbor;  that 
such  a  liability  puts  too  great  a  burden  upon  the 
shoulders  of  every  one,  and  charges  him  with  re- 
sponsibility for  accidents  where  he  has  been  guilty 
of  no  failure  of  social  duty  to  his  neighbor.  Which 
of  these  two  principles  is  the  more  conducive  to  jus- 
tice leaves  open  a  wide  field  for  casuistry. 

^  68.  linder  the  Civil  Code  of  Louisiana. — The 
Civil  Code  of  Louisiana  (Art.  2316)  provides  that 
one  shall  be  liable  for  damages  occasioned  by  his 
negligence,  imprudence  or  want  of  skill.  This 
may  be   accepted  as  stating  the   rule  of  the  com- 

'  Filllter  v.  PhipparJ,  11  Q.  B.  347;  Beaulieu  t.  Finglam.  Yearb.  i 
Hen.  rv.,  fol.  18,  pi.  16;  RoUe  Abr.  Aclion  sur.  Case,  B.  tit.  Fire. 

"  MftBon  T.  Kpeling,  12  Mod.  335;  s.  c,  1  Ld.  Raym.  GOG;  R«s  t. 
HugglDB,  2  Ld.  Raym.  1583;  Dyer.  25,  pi.  162;  20  Vid.  Abr.  Hi.  "Tret- 
pase,"  B,  424 ;  MlUen  v.  Fandrye,  Popb.  Idl  -,  Jones  on  Bail.  131 ;  Jea- 
kioB  V.  Turner,  2  Salk.  082;  Decker  v.  Qammoa,  44  Mo.  322;  Ooodnuin 
y.  Gay,  11  Pa.  St.  188;  Dickaon  v.  McCoy,  30  N.  Y,  401;  Studwell  ». 
Bttcb,  14  Conn.  202;  Com,  Dig,  111.  "Droit,"  M,  2;  3  Black.  Com.  211; 
WillUma  v.  New  Albany  R.  Co..  5  Ind.  Ill;  LBlayette.  etc.  R.  Co.  v. 
Shriner,  Q  Ind.  141;  Page  v.  Uolllngswortb,  7  Ind.  317;  Bet'ken  v. 
Beckplt,  48  Mo.  396;  Dolpb  v.  FerrU.  7  Watts.  &  H.  307;  Lyk«  v.  Vwi 
Leuven,  4  Denlo  (N.Y.),  127;  s.  c,  1  N.  Y.  515;  Barnum  v.  Vanduaen, 
18  Conn.  200;  Lee  y.  Riley,  34  L.  .1.  (C.  P.)  212. 
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iDon,  as  well  as  of  the  civil  law.  The  same  code 
(Art.  2317)  imposee  a  liability  for  damages  caused 
by  things  in  one's  custody.  This  may  be  regarded 
as  imposing  a  liability  somewhat  analogous  to  that 
laid  down  in  the  celebrated  case  of  Fletcher  v. 
Rylands.'  With  this  statute  in  force,  a  police  oflficer 
on  duty  at  a  bank  was  injured  by  the  explosion  of 
apparatus  used  in  lighting  the  building  by  elec- 
tricity. The  proximate  cause  of  the  injury  appeared 
to  be  the  insuificiency  of  the  fuse-catchers,  either 
iu  number  or  in  capacity,  to  break  the  current  when 
it  should  become  too  strong.  It  was  held  that 
.  he  might  maintain  an  action  against  the  electric 
light  company.' 

^  69.  Non-Liabilltj'  of  Po^tmaster-Geiieral  Oper- 
ating Postal  Telegraph. — Should  any  portion  of  the 
telegraph  service  pass  into  the  hands  of  the  Post- 
Office  department,  the  question  may  arise  as  to  the 
liability  of  the  Postmaster-General  for  negligence 
resulting  in  damages  to  private  persons.  Such  ac- 
tions have  been  more  than  once  attempted  against 
the  Postmaster-General  in  Great  Britain,  bat  with- 
out   success;'    and    the    same    iramunity    has  been 


'  Anu,  i  6S. 

•  Tate*  ».  Soulhweeiern  Brush,  ftc.  Co..  40  I.B.  An.  ^67;  8.  C,  i 
Soaib.  R«p.  360.  In  tbU  nctioa  it  nppeared  tbat  an  offlcer  of  defenJ- 
mot.  th«  B.  Co.,  bail  parchased  tbe  rigbt  to  use  a  patent  for  Incanducent 
llghtlDg.  Soon  alter  tbe  S.  Co.  was  organized,  all  tbe  officers  and  dl- 
neton  except  tbe  president  being  tbe  same  aa  tboee  ol  tbe  B.  Co.  Tbe 
ofBcen  of  tue  baak  wbere  Ibe  explosion  occurred  tesiilled  that  their 
«oatrael  wac  witb  tbe  B.  Co.,  wblcti  was  notlfled  of  tbe  accident  and 
rapslTvd  tbe  damage,  wbicb  also  ma<le  out,  collected  and  receipted  all 
Ulli.  Tbe  S.  Co.  appeared  to  have  liept  no  Independent  bookB,  and  a 
tyaltw  for  wboar  unc  It  bad  contracted  wa»  operated  by  tbe  B.  Co. 
trttliaat  any  pitrchnne :  Held,  that  Ibe  S.  Co.  was  merely  an  auslliary  of 
tbe  B.  Co..  and  the  action  was  properly  brought  ugalnst  tbe  latter.  Ibid. 

•  I^neT.  Cotton,!  Ld.  Rajm.  648;  Wbltfleld  v.  I.e Despencer,  Cowp. 
TM;  Jones  ».  Monsell,  6  Jr.  (C.  L.)  155. 
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extended  in  this  country  to  a  deputy  Postmaster- 
General,  or  local  postmaster,  and  his  assistants 
duly  appointed  and  qualified/  These  decisions 
proceed  on  the  ground  that  the  officers  in  question 
were  acting  for  the  State,  and  not  as  individuals, 
and  that  they  were  not  performing  services  for  par- 
ticular persons  distributively,  as  a  sheriff  in  execut- 
ing process,  or  a  recorder  in  recording  a  deed.  But 
there  is  no  sense  whatever  in  the  attempted  dis- 
tinction which  exonerates  one  and  holds  the  other 
liable.  There  is  absolutely  no  sense  in  the  distinc- 
tion which  makes  the  postal  agent  who  transports 
and  delivers  your  letters,  thereby  acting  as  a  com-^ 
mon  carrier  for  your  benefit  individually,  and  the 
sheriff  who,  at  your  request,  levies  an  attachment, 
or  the  recorder  who,  at  your  request,  records  a  deed. 
The  real  distinction  will  have  to  be  sought  on  better 
grounds  than  the  reasoning  of  the  courts.  By  a 
certain  British  statute,*  the  term  **the  company" 
in  the  Telegraph  Act,  1863,  shall,  **in  addition  to 
the  meaning  assigned  to  it  in  that  act,  mean  the 
Postmaster-General.''  In  an  action  against  the 
Postmaster-General,  in  his  individual  capacity,  for 
negligently  opening  a  flagway  by  his  servants  for 
the  purpose  of  erecting  telegraph  posts,  it  was  held 
that  the  action  did  not  lie.' 

»  Schroyer  v.  Lynch,  8  Watts  (Pa.),  453;  Wiggins  v.  Hathaway,  6 
Barb.  (N.  Y.)  632;  Dunlop  v.  Munroe,  7  Cranch  (U.  S.),  742;  Bolan  ▼. 
Williamson,  1  Brev.  (S.  C.)  181. 

«  Telegraph  Act  1868  (31  &  32  Vict.  eh.  110),  which  incorporates  the 
Telegraph  Act,  1863,  26  &  27  Vict.  ch.  112,  §  2. 

'  Jone»  V.  Monsell,  6  Tr.  (C.  L.)  155. 
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Article  II.— INJURIES  IN  THE  USE  OF  STREETS,  HIGH- 
WAYS AND  NAVIGATIONS. 

Section. 

70.  General  Proposition  in  Regard  to  Liability  for  Negligence  in  the 

Use  of  the  Streets. 

71.  License  from  the  City  no  Defense. 

72.  .  Proximate  and  Remote  Cause. 

73.  Contributory  Negligence  of  the  Traveler. 

74.  Contributory  Negligence  of  Driver  Not  Imputable  to  the  Passen- 

ger. 

75.  Poles  Erected  in  Part  of  the  Street  Prohibited  to  Travel. 

76.  Injuries  From  Improper  Location  of  Poles. 

77.  Collision  in  Consequence  of  Horse  Running  Away. 

78.  Injuries  From  Overhanging  Wires. 

79.  Injuries  From  Guy  Wires. 

80.  Poles  Blown  down  by  Storms. 

81.  Right  of  Contribution  by  Municipal  Corporation  against  Electric 

Light  Company. 
83.    Obstructing  Navigation. 

83.  Vessels  Injuring  Submarine  Cables. 

84.  Electric  Trains  Frightening  Horses. 

85.  Certain  Evidential  Matters. 

^  70.      General  Proposition  in  Beg'ard  to  Liability 
^€>:^  NesrHg'ence  in  the  Use  of  the  Streets. — If  a  tele- 

ST*«,ph,  telephone  or  electric  light  company  so  erects 
!^ts  poles  or  suspends  its  wires  as  to  make  the  high- 
^^a,^  dangerous  to  ordinary  travel,  and  if  a  traveler 
P'>^c>ceeding  with  ordinary  care,  comes  in  contact  with 
^*'S  poles  or  wires,  so  erected  or  suspended,  and 
^^ereby  sustains  injury,  he,  or  any  other  person 
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having  a  right  of  action  for  such  injurj',  may  re- 
cover the  resulting  damages  of  the  company.' 

§71.  License  from  tbe  City  no  Defense. — We 
have  already  seen  that  municipal  corporations  hold 
their  streets  as  a  trust  for  the  benefit  of  the  public; 
that  they  are  under  a  legal  obligation  to  keep  them 
in  repair;  and  that  they  are  indictable  at  common 
law  and  liable  to  an  action  for  damages  for  negli- 
gently faihug  so  to  do.  As  they  are  thus  under  an 
affirmative  duty  toward  the  public  of  using  care  to 
keep  their  streets  safe  for  the  ordinary  purposes 
of  travel,  it  follows  that  they  can  not  license  a 
nuisance  in  them,  and  that  the  author  of  such  a 
nuisance  cannot  justify  under  such  a  license.  Ac- 
cordingly, in  an  action  for  damages  for  injuries, 
occasioned  by  the  collision  of  plaintiff's  buggy  with 
a  telephone  pole  erected  by  the  defendant  ao  as  to 
dangerously  obstruct  the  street,  the  license  of  the 
city  is  no  defense.' 

$  72.  Proximate  and  Bemote  Caase. — But  although 
such  a  company  may  set  its  poles  or  suspend  its 
wires  in  such  a  location  or  in  such  a  manner  as  to 
become  liable  to  an  indictment  for  a  public  nui- 
sance, it  would  not  follow  that  it  would  be  an  in- 
surer of  private  persons  against  remote  conse- 
quences of  such  negligence.  The  rule  cauna  ■prox- 
ima,  non  remoia  spectatur  applies  here,  as  in  other 
actions  for  damages.  It  has  accordingly  been  held, 
in  a  case  where  the  plaintiff"  was  injured  through 
the  falling  of  defendant's  pole  which  was  broken  by 

'  PennsylvaDltt  Tel.  Co.  v.  Varnau  (Pa.),  15  All.  Rop.  6M;  WoUe  v. 
KrieTeL.eto.  Co.,33Feil.  Bep.  320;  WeBiam  Union  Tel.  Co.  v.  ByHV. 
2  Col.  141;  TbomRe  v.  Weitern  Union  Tel.  Co..  100  Mhh.  15G;  Wilson 
V.  Great  8outbern  Tel.  Co.,  41  Ln.  An.  1041 ;  s,  <j.,  R  Sonth.  Rup.  TSl ; 
Dickey  v.  Maioe  Tel.  Co..  46  Me.  4fa. 

'  Wolfe  V.  Erie  Tel.,  etc.  Co.,  33  Fed.  Rep.  320. 
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the  collision  of  a  runaway  team  of  horses,  that,  as 
the  pole  stood  at  such  a  distance  from  the  traveled 
portion  of  the  highway  as  to  be  safe  from  collisions 
with  teams  under  ordinary  circumstances,  there 
Could  be  no  recovery,  although  the  pole  was  not 
strong  enough  to  withstand  such  a  collision:  the 
accident  of  the  running  away  of  the  horses,  and  not 
the  weakness  of  the  pole,  was  deemed  the  proximate 
cause  of  the  damage.' 

^  73.  CoDtrlbatory  Neffltg-eDce  of  the  Traveler.— 
The  rule  stated  in  the  preceding  section  operates  to 
exonerate  the  company  where  the  proximate  cause 
of  the  accident  was  the  negligence  of  the  traveler, 
and  not  that  of  the  company  in  the  erection  of  its 
poles  or  wires.  The  well-known  general  rule  here 
>— subject  to  some  exceptions  in  some  American 

lurisdictions — that  if  the  negligence  of  the  traveler 
materially  contributes  to  the  injury  he  cannot  re- 
cover, since  the  law  has  no  scales  by  which  it  can 
peparate  and  weigh  the  relative  fault  of  the  parties 

,nd  say  how  much  of  the  damage  was  due  to  the 
fault  of  each.  The  rule,  in  its  application  to  inju- 
ries sustained  by  travelers  through  coming  in  con- 
tact with  obstructions  in  the  highway  is — stated  in 
B  leading  case  in  its  simplest  form — that  the  trav- 
eler cannot    recover    damages   if   he  could   have 

voided  the  accident  by  the  exerci.se  of  reasonable 
care  on  his  part.'    One  who  reckle^ssly  thrusts  hini- 

elf  upon  a  known  danger  is  guilty  of  contributory 

icgligence.'    So,  one  who    deliberately  drives  his 

•  Alhin  T.  Atluidc,  etc.  Tsl.  Co..  21  Hun  (N.  Y.>.  'J2. 
■BuneiUdd  V.  ForreaCur,  11  Kaat,  SO;  s.  o.,  2  Tbomp.  Xeg.  1104.   For 
dUvuwfaa  of  Uie  dautrinc  of  contritiutory  iiegligeiice  Id  lis  appUca- 
oo  to  lojuriei  upon  the  blghwny,  bw  '1  Tbomp.  Neg.  UQ'.  et  »eq. 
*Butt«rfleld  T.  TorreMer,  tupra. 
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horse  into  a  place  of  danger  near  an  electric  railroad 
track,  with  a  full  knowledge  of  the  situation  and 
danger,  for  the  express  purpose  of  testing  the  horse 
as  to  his  disposition  to  become  frightened,  is  guilty 
of  such  contributory  negligence  as  will  prevent  a 
recovery,  where  the  horse  becomes  frightened  at  a 
train  and  runs  away.'  The  true  inquiry  here  is 
whether,  under  all  the  circumstances  of  the  case, 
the  plaintiff  or  other  person  injured  exercised  ordi- 
nary or  reasonable  care — the  two  expressions  being 
in  a  legal  sense  synonymous.  Where  the  court 
charged  the  jury  that  if  the  position  of  the  person 
killed  by  coming  into  collision  with  the  wires  of  the 
defendant,  was  dangerous,  owing  to  defendant's 
negligence  alone,  and  he  exercised  the  care  of  a 
prudent  man,  that  was  all  that  was  required;  that 
where  one  in  such  position,  not  having  time  to 
judge  the  best  way  of  doing,  selects  a  method  not 
the  best,  the  law  would  not  impute  negligence  as 
readily  as  if  he  had  time  to  choose;  that  another 
might  have  done  difierently,  but  the  only  question 
was  what  did  care  and  prudence  require,  and  did 
he  do  it, — it  was  held  that  the  instruction  was  cor- 
rect.' It  has  been  heldthat  the  failure  of  a  traveler 
to  notice  in  the  daytime  an  electric  light  wire  on 
the  sidewalk,  over  which  she  stumbled  and  fell,  is 

'  Cornell  V.  Detroit,  etc.  B.  Co.  (iHch.),  JO  N.  W.  Bep.  'HI. 

>  Pennsylvsnla  Tel.  Co.  v.  Varuau  (PaO- 1"  Atl.  Kep.  624.  Ona  cm 
hardly  uDdereUod  the  conception  at  the  late  territorial  court  of  Colo- 
rado that  the  plaintiff's  right  lo  recover  is  not  alfectei)  by  taiB  having 
contribuCtd  to  his  injury,  iinlesB  be  was  In /an!(  id  »o  dolnj;  (WeBtem 
Union  Tel.  Co.  v.  Eyser,  2  Col,  T.  141) ;  since  cootrlbulory  m^gllgence 
is  in  llBelf  fault.  In  h  ehnrge  lo  the  jury  on  the  subject  of  the  right  ol 
recovery  for  an  Injury  Builalued  through  the  Improper  location  of  Wfl- 
phone  poled  in  the  public  itreel  wllb  eepedal  reference  lo  ibe  coutnba- 
tory  negligence  of  the  driver  of  rbe  vehicle,  see  8befflstd  V. 
Union  Tel.  Co.,  38  Fed.  Rep.  164. 
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not  contributory  negligence  as  a  matter  of  law,  and 
will  not  prevent  her  from  recovering  for  the  injuries 
from  the  company.  The  court,  speaking  through 
Mr.  Justice  Berkshire,  say:  "A  small  wire  lying. 
along  a  sidewalk  might  very  reasonably  be  over- 
looked by  a  passer-by  who  has  no  notice  thereof,  and 
the  fact  that  it  is  overlooked  does  not  necessarily 
indicate  negligence.  Wc  cannot  hold,  as  a  question 
of  law,  that  a  person  may  not  pass  along  a  sidewalk 
cautiously  and  fail  to  observe  a  small  wire  lying 
along  or  across  it;  and  then  we  can  imagine  many 
circumstances  whereby  the  attention  of  the  pedes- 
trian might  be  attracted  from  the  sidewalk  which 
would  be  sufficient  to  divert  the  attention  of  any 
reasonably  prudent  person."  ' 

§74.  Coutrtbntory  Negligence  of  Driver  not  Im- 
potable to  tlie  Paesenger. — The  doctrine  obtained 
for  a  lime  in  England,  and  to  some  extent  in  this 
country,  under  which,  where  one  person  having, 
roughly  speaking,  the  custody  of  the  person  of 
another,  was  guilty  of  contributory  negligence 
whereby  that  other  was  injured,  the  negligence  of 
the  custodian  was  imputed  to  the  person  injured, 
and  he  was  debarred  from  recovering  damages,  not- 
withstanding the  negligence  of  the  defendant;'  but 
thin  doctrine  never  met  with  full  judicial  and  pro- 
fessional approval,  and  has  now  been  thoroughly 


■Brtttli  Klfctrio  LlgbtlngCo.  v.  Kcllejr  (lad.),  9  Rail.  A  Corp.  L.  J, 
138;  «.  t-..  25  S.  E.  Hi'p.  812.  The  enuri  cite:  Barry  v.  Terklldaeu,  73 
CkI.^M;  Buhh?  v.  Byiin,  (UM(l.'12e;  Jcnaiugs  v.  Vuq  Scbalck.  103  N. 
Y.  aW:  Kdlf  V.  BlHfksione.  147  .Mnas.  44S;  NoblcsTllle,  etc.  Oos  Co.  v. 
I^Jir,  124  IdiI.  79.  The  conclusion  of  Ibe  court  U  nUo  supported  by 
Woods  V.  Bngton,  l:t1  iUw.  337.     Heu  also  2  Thomp.  Neg.  1197. 

»Th««igoo(l  V.  Bryftu.  S  C.  B.  114, 129;  s.  c,  Thomp.  Ciirr.  273;  fol- 
lowed In  AniJ«tjon»;  v.  t.niicMBbIre,  etc.  R.  Co.,  L.  R.  10  Escb.  47. 


overthrown,  both  in  England  and  America.' 
cordingly,  it  has  been  held,  in  an  action  where  a 
married  woman  was  injured  by  the  fact  that  the 
,  buggy  in  which  she  was  riding  and  in  which  her 
husband  in^s  driving  came  in  contact  with  one  of 
the  defendant's  telegraph  poles  planted  in  the  street, 
that  if  the  injury  was  occasioned  solely  by  the 
driver's  negligence,  the  defendant  was  not  liable; 
but  that  if  the  driver's  negligence  only  contributed 
to  the  injury,  his  negligence  could  not  be  imputed 
to  plaintiff,  so  as  to  defeat  her  action,  where  defend- 
ant's negligence  also  directl3' contributed  to  it.' 

§  75.  Poles  Erected  In  Part  of  the  Street  Pro- 
bibited  to  Travel. — The  Supreme  Court  of  Louisiana 
has  recently  held  that  the  erection  of  wires  by  a 
telephone  and  telegraph  company  along  neutral 
ground  in  a  street,  in  such  a  manner  as  to  endanger 
occupants  of  vehicles,  is  negligence,  although  a  city 
ordinance  prohibits  the  use  of  such  ground  for  vehi- 
cles.' But  this  decision  seems  to  be  unsound.  The 
careless  doing  of  an  act  which  is  forbidden  by  a 
valid  statute  or  municipal  ordinance  is  negligence 
per  se;*  a  traveler  is,  therefore,  in  such  a  case  guilty 

'  Bennett  v.  New  Jersey,  etc.  B.  Co.,  38  N.  J.  L.  2-2S ;  Hay  v.  LeNev«, 

2  $haw  Sc.  App.  40S;  Tbo  OtUam,  1  Luab.  38S,  403;  Waice  t.  North- 
eastern R.  Co.,  El.  Bl.  &  El.  73S;  Qreenland  V.  Chaplin,  e  Exch.  343; 
Little  V.  Hackett.  116  U.  ti.  366 ;  New  York,  elo.  B.  Co.  v.  St«inbrennef, 
47  N.  J.  L.  lei ;  Chapman  v.  New  Haven  »,  Co..  Ifi  N.  T.  941 ;  Dyer  *. 
ErieB.  Co.,  71  N.Y.  338;  Transfer  Co.  v.  Kelly,3"Ohio8t.8fi;  Waiash, 
eW.  R.  Co.  v.ShacUel,  105U1.  3r>4;  DanTiUe.elc.Turnp.  Co,  v.  Stewart, 

3  Met.  (Ey.)  119;  Loaisrllle,  «to.  R.  Co.  v.  Case.  S  Buab  (Ky.},7aS 
Cuddy  V.  Horn,  46  Micb-  596. 

«  Sheffield  v.  Central  Union  Tel,  Co.,  36  Fed.  Rep.  164. 

•Wilson  T.  Great  Soulhern  Tel.,  etc.  Co.,  41  La.  An.  1041;  B.  | 
South.  Bep.  781.  _ 

•Woraterv.  Proprletorfl,iaPlok.  (Maaa.)  641;  Heard  T.  Hall.  H,* 
Karle  v.  Kansas  CIt}-,elc.  B.  Co..  55 Mo.  476;  Correll  v.  BurUogton, etc 
B.  Co.,  38  Iowa,  120;  Jetter  v.  New  York,  oio.  B.  Co.,  3  Reyes  (N.  Y.J, 
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»f  negligence  as  matter  of  law.     It  is  not  perceived 
Opon  what  groand  he  can  properly  make  his  own 
Begligence,  or  possibly  his  own  wilful  fault  in  driv- 
ing where  the  law  prohibits  him  from  driving,  the 
ground  of  an  action  for  damages. 
_      ^  76.      lojarios  from   Improper  Locstlon   of   Poles, 
t— It  has  been  held  under  the  statutes  of  Ohio,  but 
Pthe  principle  is  no  doubt  of  general  application,  that 
a  telephone  company  must  exercise  reasonable  care 
in  the  location  of  its  poles  so  as  not  to  incommode 
public  travel,  but  need  not  so  locate  them  as  to  pro- 
■vide  against  all  possible  injuries  under  extraordi- 
nary  circumstances.'     Nor  can   such    a    company 
justify,  under  a  license  from  the  city,  the  location 
lof  a  pole  in  such  a  place  in  the  street,  as  makes  it 
■dangerous  to   public  travel;    since,  as  already  ex- 
plained, the  city,  by  granting  such  a  license,  makes 
telf  a  wrong-doer;'  and  upon  the  question  whether 
he  pole  was  in  fact  so  located  as  to   be  dangerous 
*  public  travel,  the  license  from  the  city  will  not 
>  conclusive,  but  the  question  will  be  submitted 
a  jury,  provided  there  is   evidence  from  which 
p«juiy  could  properly  draw    the  inference   that  it 
80   located.'     It   has  been   held  that   a  tele- 
lone  company  is  not  liable  for  personal  injuries 
salting  from  a  collision  of  a  traveler  with  a  tele- 
Sone  pole,  in  consequence  of  his  horse  becoming 
^ghtenedand  unmanageable,  where  the  pole  which 
►asset  within  the  limits  of  the  highway,  could  not 
b&ve  been   placed   nearer  the   fence   without   the 
s-arms  encroaching  upon  private  propertj',  and 
^Ma  aet  with  due  care  and  in  such  a  position  as  nut 

'Sbeflleld  T.  Centrnl  Union  Tel.  Co.,  36  Fed.  Rep.  lOi. 


'WoH«  V.  ErieTel..  etc.  Co.,3 


i  Fed.  Rep.  320. 
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to  obstruct  or   incommode   the  public  use  of  t^® 
highway.'     In  this  case  the  coraplaijit  alleged  tli  **-^ 
the  plaintiff,  with  a  companion,  was  driving  alo»i*  S 
a  highway  which  had  three  traveled  tracks;  that  ti=^*^ 
team  was  traveling  on  the  north  track,  which  \r  ^e*^ 
eight  feet  from  the  fence;  that  between  this  track  acr^  d 
the  fence,  and  about  four  or  sis  feet  from  the  fenc^^   -^i 
were  defendant's  telephone  poles,  about  eleven  ro-^^^^^ 
apart;  that  the  highway  was  almost  perfectly  lev^  ^; 
that,  while  plaintiff  was  attempting  to  alight  fro    -^""^ 
the  buggy,  the  horses  became  frightened  by  an  a^;^^^'" 
proaching  team,  ran  into  a  telephone  pole,  thr^sr    "w 
him  out,  and  caused  the  injury  complained  of.       Z^^^t 
was  held,  on  demurrer,  that  the  complaint  did  n^ 
state  a  cause  of  action.' 

^  77.      CollfBlon  In  ConsequeDce  of -Horse  Bnunin 
Away. — It  has  been  held  that  if  a  telephone  po/* 
ifi   placed   in    the  roadway  of  a  public  street, 
so  near   thereto   as   to   be   dangerous  to   ordinary 
travel,  a   traveler   who    comes   into  collision  witta 
such    obstruction    in    consequence  of    his    horsfl] 
taking  fright  and  running  away,  provided  he  usej 
reasonable  efforts  under  the  circumstances  to  manj 
age  and  subdue  the  horse,  and  does  not  leave  thi 
box  before  the   collision   occurs,  can  recover  dam 
ages  for  the  injury.'    But  this  decision  seems  to  bj 
unsound   in    principle    and   opposed   to   good 
tbority.     In  such  a  case  the  sound  conclusion  seen 
to  he  that  it  is  the  running  away  of  the  horse, 
not  the  location  of  the  p'Oe  that  is  the  proximatt 
cause  of  the  damage.* 

"  Roberts  V.  WlsconBtn  Tel.  Co.  (WU.),  iS  N.  W.  Bep.  800. 

•  IMd. 

•  Wolfe  T.  Erie  1^1.,  etc.  Co..  SI  Fei.  K<tp.  320. 
'  Ddvls  V.  Duilley.  4  Allen  (Mass.).  MT;  Moulton  r.  .Sanlord.BI  M^ 
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§   78.      Injarles    from    Overhanfiag    Wires. —  The 

&ct  that  a  telegraph  line  crossing  a  highway  is 
Uowed  to  swing  down  so  low  as  to  obstruct  ordi- 
nary travel,  is  some  evidence  of  negligence  on  the 
part  of  the  telegraph  company,  and,  in  the  absence 
of  anything  to  explain  it,  will  warrant  a  verdict 
against  them  for  damages  for  injuries  sustained  by 
one,  who,  using  due  care,  is  thrown  from  his  vehicle 
ty  means  of  the  wire.'  Perhaps  it  is  but  another 
'way  of  stating  the  same  principle  to  say  that,  in 
,an  action  for  the  death  of  one  thrown  from  his  car- 
riage by  a  telephone  wire  stretched  across  the  road, 
3f  the  injuries  are  the  natural  consequence  of  de- 
fendant's negligence,  or  that  of  its  servants,  such  a 
consequence  as  might  have  been  foreseen  by  the 
■ervant  as  likely  to  flow  from  his  carelessness,  there 
"being  no  contributory  negligence,  the  defendant  is 
liable."  It  is  not  necessary,  in  order  to  establish 
■the  negligence  of  the  defendant  in  such  a  case,  to 
prove  that  the  defendant  had  been  notified  that  its 
ffire  obstructed  the  highway  and  that  it  refused  to 
bemove  it.'    The  reason  is  that  a  party  who,  for  his 

I  gain,  occupies  the  public  street  with  something 
irbich,  unless  properly  cared  for,  may  become  dau- 
eerous  to  public  travel,  is  under  an  affirmative  duty 
»f  care  and  inspection,  and  cannot  justify  waiting 
antil  the  city  authorities  or  some  one  else  notifies 

1  that  it  has  become  dangerous.*    It  is  the  ob- 
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vious  duty  of  any  person  or  corporation  obstructing 
a  public  street  for  private  gain  to  keep  the  ob- 
struction guarded,  lighted,  or  otherwise  to  keep  the 
public  notified  of  it.'  In  line  with  this  principle  it 
has  been  justly  held  that  if  a  telegraph  company, 
engaged  in  constructing  its  line  through  a  pubUc 
and  frequented  street  of  a  city,  allows  its  wire  to 
remain  suspended  across  the  street  in  a  manner 
which  obstructs  travel,  without  guards,  flags,  or 
other  notice  to  the  public  of  the  obstruction,  it  is 
guilty  of  gross  negligence.'  Where  a  wire  of  a  tel- 
ephone company  fell  by  reason  of  the  company's 
negligence,  upon  the  trolley  wire  of  an  electric  rail- 
way company,  over  which  there  was  no  guard  wire, 
both  companies  were  held  liable  for  the  value  of  a 
horse  killed  by  coming  in  contact  with  the  fallen 
telephone  wire.' 

§  79.  Injuries  from  Guy  Wires. — Although  the 
company  may  have  the  right  to  occupy  the  street 
with  its  poles,  yet  if  it  secures  them  by  guy  wires 
so  as  to  endanger  public  travel,  it  must,  under  the 
principles  and  within  the  limits  heretofore  stat* 
pay  any  resulting  damages." 

^  80.  Poles  Blowu  Down  by  Storms. — If  SUctt 
company  does  not  secure  its  posts  so  that  such 
winds  as  are  liable  to  occur  in  the  particular  climate 
will  not  be  likely  to  blow  them  down,  it  may  become 
liable  to  one  who  sustains  injury  from  such  a  catas- 
trophe. Judicial  opinion  thus,  to  some  extent,  places 
the  company  betwixt  the  devil  and  the  deep  sea; 

I  M&nlpy  V.  St.  Heknn  Canul  Co..  3  Hurl.  &  N.  840,    Aod  see  Wlg- 
giti§  V.  BodillngtOD.  A  Cur.  A  P.  544. 

'  WMWrn  Union  Tel.  Co.  v.  Kyeer,  2  Col.  T.  141. 

•  Uniteti  Electrlu  R.  Co.  v.  SUeiton  (Tenn.).  14  8.  W.  Bep.  883. 

<  Wilson  V.  Orent  Soutbern  Tel.,  etc.  Co.,  41  Ls.  An.  1041 ;  B. 
South.  Rep.  781. 


rsE  OF  STREETB,  HIGHWAYS,  ETC.  117 

Itiiit  their  lot  is  somewhat  mitigated  by  the  recollec- 
Ition  that  they  are  not  liable  for  damages  sustuined 
Iby  failing  to  erect  their  poles  with  such  strength  as 
I  to  withstand  those  great  storms  which,  though  lia- 
Ible  to  happen  in  any  American  climate,  are  placed 
[by  the  judges  in  the  category  of  "acts  of  God;" 
Ivhich  is  another  way  of  saying  that  thoy  are  only 
botrnd  to  reasonable  care  in  the  construction  and 
finaintenance  of  their  lines.' 

$H1.  Bifcht  of  Coutributlon  by  Municipal  Corpo- 
I  ration  ARRinst  Blectrlc  Light  Company. — If  a  private 
tpereon  digs  a  hole  or  puts  an  obstruction  in  the 
■'Street  of  a  city  whereby  a  traveler  is  injured,  he 
'  may  have  an  action  for  his  damages,  either  against 
the  author  of  the  nuisance  or  against  the  city  for 
permitting  it  to  continue.  The  one  is  liable  for  his 
L misfeasance;  the  other  for  its  non-feasance  in  not 
idischarging  its  public  duty  of  keeping  its  streets  in 
t  repair  and  free  from  nuisances  dangerous  to  public 
travel.  In  these  cases  the  author  of  the  nuisance 
|.  and  the  city  are  not  in  pari  delicto — in  equal  fault — 
^V  nnlesa  the  city  has  authorized  the  author  of  the 
^Hi&uisance  to  commit  it:  the  one  is  an  attirmatiye 
^B^rt-feasor;  the  fault  of  the  other  is  negative  and 
^■inadvertent.  In  such  cases  the  city,  if  compelled 
^Bto  pay  damages  in  an  action  by  the  person  injured, 
^^may  have  an  action  for  contribution  against  the 
author   of  the  nuisance.'     Not  so   where  the  city 

I itself  has  authorized  the  nuisance;  for  then  they  are 

^^un  pari  delicto.  When,  therefore,  a  pole  was  erected 
^Hby  an  electric  light  company  in  such  a  situation  as 
^"to  be  a  nuisance,  but  in  a  location  approved  by  the 
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village  authorities,  it  was  held,  in  an  action  against 
the  village  and  the  successor  of  the  electric  light 
company,  that  the  two  were  in  pari  delicto,  and 
that  the  village  was  not  entitled  to  contribution 
against  its  co- tortfeasor.' 

J  82.  Obstructing  NaTtKatlon.  —  Under  Act  of 
Congress  July  24,  1866,'  authorizing  telegraph  com- 
panies to  construct  telegraph  lines  over,  under,  or 
across  navigable  streams,  in  such  manner  as  not  to 
obstruct  navigation,  a  telegraph  company  whose  sub- 
marine cables  are  laid  in  the  soft  mud  or  silt  at  the 
bottom  of  a  navigable  river,  so  as  to  interfere  with  the 
movements  of  vessels  which  are  accustomed  to  plow 
through  the  mud  in  such  localities,  thereby  oh- 
structs  navigation." 

^  83.  Vessels  Injuring  Submarine  Cables.——  The 
owners  of  vessels  which  negligently  injure  sub- 
marine cables,  although  beyond  the  marine  league, 
will  be  adjudged  to  pay  damages  therefor  by  the 
proper  English  tribunal.  In  one  such  case  the 
plaintiffs  were  the  owners  of  a  telegraphic  cable 
lying  at  the  bottom  of  the  sea  between  England 
and  France.  The  defendants  were  aliens,  and  their 
ships,  while  sailing  upon  the  high  seas  more  than 
three  miles  from  England's  coast,  lowered  an  anchor, 
and  injured  the  cable.  It  was  held  that  the  court 
would  presume  that  the  masters  of  ships  were  aware 
of  the  existence  and  situation  of  submarine  cables, 
and  that  a  duty  was  thereby  cast  upon  all  such 
masters  of  ships  to  manage  their  vessels  so  carefully 
and  skillfully  as  to  avoid  injuring  these  cables,  if 

'  Geneva  ».  Brush  Electric  Co.,  50  Hun  (N.  Y.j,  I 
St.  Rep.  434;  a.  c,  3  N.  T.  Sapp.  S9fi. 
'  U.  S.  Bev.  SUI.,  I  B 
The  City  of  Richmond.  43  Fed.  Bep.  85, 
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poasible,  in  the  exercise  of  reasonable  precaution.' 
In  another  such  case  a  ship's  anchor  got  entangled 
with  an  electric  cable,  and  the  cahle  was  cut  by 
irder  of  the  master.  It  was  held  that,  under  the 
eircumstancee,  the  master  was  guilty  of  &  want  of 
autical  skill,  and  that  the  admiralty  court  had  juria- 
iction  to  entertain  a  suit  against  the  ship;  and 
le  ship  was  condemned  to  pay  damages  and  costs.' 

^   84.      Electric      Trains     Frightening     Horses.  — 

rom  a  case  depending  on  a  collection  of  facts,  the 
conclusion  may  be  extracted  that  it  is  not  negli- 
;enee,  on  the  part  of  the  servants  of  an  electric  rail- 
road company,  not  immediately  to  stop  the  train  on 
»eoing  a  frightened  horse  with  its  driver  at  its  head 
lear  a  crossing  350  or  400  feet  distant,  where  the 
peed  of  the  train  is  decreased,  and  there  is  nothing 
0  indicate  to  the  employees  that  there  is  any  par- 
icnlar  danger.  It  appeared  that  plaintiff,  while 
Iriving  along  the  avenue  on  which  was  the  car  line, 
aw  a  train  coming  around  a  bend  about  350  or  400 
t  away;  that  he  motioned  for  it  to  stop,  and  got 
at,  and  took  his  horse  by  the  head.  The  cars  were 
Aien  about  half  way  to  him,  and  slowing  up;  and, 
he  horse  exhibiting  signs  of  fear,  he  led  it  across 
he  sidewalk  into  an  open  field.  The  horse  dragged 
,ira  about  the  field,  and  finally  turned,  and  dragged 
Iiim  into  the  street,  where  he  fell,  and  was  injured, 
and  the  horse  ran  away.  The  cars  were  running  at 
ordinary  speed,  the  gong  was  sounded  as  they  ap- 

'HobtDKriDcTelftttraphlcCoDipaDirv.  DickBOD.  IBC.  B.  (N.  8.)  760;  s. 
C.  10  Jar.  (S.S.)jiU;  ».  C..33L.  J.  (C.  P.)  lS9i  ■.  c,  13  W.  B.  3W; 
d.  c.  10L.T.  (N.  S.)33. 

»Tho  C!»r»  Klllwn,  3fl  I..  J.  (Ailiii.>  50;  s.  c,  L.  K.  3  Adm.  Ittl;  s. 
C,  1»  W.  K.  Sfi;  B.  c.  23  h.  T.  (N.  S.)  W.  BrllUh  sUIuIh  puDUblng; 
nnliololu  iDJnrlei  to  telexrapb  batteries,  mactalnery  wirei,  cables, 
pMta,etc:    34  aodS5  VIcl.,  cb.  1*7,  {{  37.  il^- 
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preached  the  bend,  and  they  stopped  before  read 
ing  plaintiff.  The  court,  speaking  through  Mr. 
Justice  Grant,  said:  "Defendant's  servants  in 
charge  of  the  cars  were  not  under  obligations  to  im- 
mediately stop  them.  They  had  fulfilled  their  duty 
by  commencing  to  run  more  slowly.  If  such  com- 
panies were  obliged  to  stop  their  cars  at  that  dis- 
■  tance  upon  seeing  a  horse,  with  his  owner  holding 
him  by  the  head,  in  apprehension  of  fright,  or  in 
actual  fright,  they  could  not  meet  the  demands  or 
the  requirements  of  public  travel.  The  defendant 
had  an  equal  right  to  the  use  of  the  street  with  its 
cars  as  plaintiff  with  his  horse.  Each  was  bound 
to  exercise  due  care  and  caution;  and  this  the  de- 
fendant did.  It  was  evidently  the  sight  of  the  mov- 
ing cars,  not  their  speed,  that  frightened  the  horse. 
They  were  from  150  to  200  feet  distant  when  plaint- 
iff and  his  horse  went  over  the  sidewalk  into  the 
common.  It  is  difficult  to  see  how  the  defendant's 
servants  were  under  any  legal  obligation  to  act 
differently  from  what  thej'  did."  ' 

§  85.  Certain  Evidential  Matters. — It  has  been 
held  that,  in  an  action  for  damages  sustained  by 
being  thrown  over  a  telephone  wire,  it  is  competent 
to  show  that  defendant,  shortly  after  the  accident, 
changed  its  line  at  the  spot,  making  it  higher.'  It 
has  been  also  held  competent  in  such  a  case  to  give 
evidence  as  to  the  height  of  the  wire  on  the  Sunday 
before  the  accident.'  On  the  other  hand,  the  fact 
that  others,  with  loaded  wagons  equally  high,  passed 
under  the  wire  without  injury,  did  not,  in  the  opin- 
ion of  the  court,  raise  a  presumption  of  negligeno 

I  Cornell  v.  Detroit,  etc.  R.  Co.  (Mloh.).  46  N.  W.  Rep.  701. 
'  Penngylvftnla  Tel.  Co.  v.  Varnau  (Pa.),  15  AU.  Bep.  634. 
•IbU. 
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on  the  part  of  deceased/  On  the  trial  of  an  action 
against  a  telegraph  company,  for  negligence  in  per- 
mitting telegraph  poles  to  fall  and  suspend  the  wires 
across  a  highway,  where  a  question  is  raised  as  to 
the  soundness  of  the  poles,  it  is  error  to  admit  evi- 
dence of  the  condition  of  other  poles  forty  or  sixty 
xods  away,  without  any  evidence  to  show  that  they 
^ere  of  the  same  kind,  put  up  at  the  same  time  and 
equally  exposed.' 

>  Pennsylyanla  Tel.  Co.  v.  Vamau  (Pa.),  15  Atl.  Rep.  624. 
'  Western  Union  Tel.  Co.  v.  Levi,  47  Ind.  552. 
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or  2t:cL  lii':il::v  ^rr  '.iii  iowii  in  the  leading  treat-:! 
ise&  on  the  l-^^  ■>:  liiister  and  servant  and  the  la 
of  negligence.     These  principles  are:     1.     That 
*^;TV2LTii.  on  enterine  into  the  service  of  his  master^' 
impliedly  takes  up«-jn  himself  the  risks  actually  in- 
cident to  the  business.     These  risks  include :     a^ 
The  risk  of  injury  from  the  negligence  of  fellow— 
8ervant«.      6.      The    risk   of    injury  from   paten 
^lefr^ctB  and  imperfections  in  the  machinery 
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^■ppnances  supplied  to  him  for  the  prosecution  of 
is  work.  2.  On  the  other  hand,  the  master  is 
ound  to  exercise  reasonable  or  ordinary  care  in 
he  selection  of  other  servants  who  are  to  work  with 
be  particular  servant,  so  that  they  are  reasonably 
areful  and  skillful  and  otherwise  fit  and  proper. 
He  is  bound  to  exercise  the  like  care  in  the 
election  and  inspection  of  the  machinery  and  appli- 
nces  with  which  the  servant  is  required  to  work.' 
t  may  sometimes,  though -rarely,  happen  that  the 
treakage  of  the  appliance  itself  may  be  evidence  of 
legiigence  on  the  part  of  the  master,  on  the  prin- 
iple  res  ipsa  loquitur.  Where  a  Hneman  was  put- 
ing  up  a  telegraph  wire,  when  both  the  wire  and 
he  cross-arm  broke,  and  the  lineman  was  thrown 
o  the  ground  and  killed,  and  there  was  no  positive 
widence  that  the  materials  were  carefully  selected 
iy  the  company,  and  the  evidence  as  to  their  actual 
oandness  was  conflicting,  it  was  held  that  their 
)reaking  was  evidence  of  negligence,  and  a  judg- 
Dent  against  the  company  was  sustained.' 

^  <)0.  Servant  Injured  throngh  Patent  Defect  not 
DbTioUHly  Dangerous. — Patent  defects  in  the  appU- 
nces  given  the  servant  with  which  to  work,  not 
obvioujily  dangerous,  are  placed  by  just  views  of 
ihe  law  among  the  ordinary  risks  of  the  service 
irhich  he  impliedly  assumes.  Thus,  an  employee 
af  an  electric  light  company,  of  mature  age  and 
tlioary  mental  capacity,  who  is  injured  by  reason 
>f  a  defective  ladder,  one  rail  of  which  was  broken 
^flTnear  the  top,  both  master  and  servant  knowing 

'  Cuniult  a  Tboiiip.  Neg.  869.  et  tei/..  and  other  works  on  Negligence, 

id  OD  (be  law  ot  Haster  and  Kcrraul. 

*  CUIraiD  V.  We»erD  Union  Tel.  Co.,  40  La.  An.  178;  B.  c,  3  Soatb. 
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of  the  defect,  and  neither  regarding  it  as  dangen 
cannot  recover  damages  therefor  from  the  compai 

§  91,  Injuries  tlirougb  the  Contributory  J 
feuce  of  the  Servant. — In  accepting  the  risks 
highly  dangerous  employment,  the  servant 
pliedly  agrees  to  exercise,  for  the  promotion  of 
own  safety,  that  degree  of  care  which  is  suggested  by 
the  degree  of  the  danger ;  and  if  he  is  injured  in  con- 
sequence of  failing  to  exercise  such  care,  he  cannot 
justly  cast  the  liability  upon  the  master.  This  is 
well  illustrated  by  a  recent  case  in  Virginia,  where 
it  appeared  that  deceased,  a  servant  of  an  electric 
light  company,  was  sent  to  look  for  a  break  in  the 
circuit  while  the  cun'ent  was  on,  and  took  with  hi 
a  defective  shunt-cord;  that  he  discovered  the  bri 
and,  in  attempting  to  turn  on  the  current,  grasped 
shunt-cord  at  its  defective  end,  and  at  the  same  til 
put  his  other  hand  on  the  exposed  end  of  the  line 
wire,  whereby  the  current  passed  through  him 
and  killed  him  ;  and  that,  had  he  grasped  the 
wire  above  the  exposed  end,  he  would  not  hi 
been  injured.  It  was  held  that,  as  the  evidi 
failed  to  show  negligence  on  the  part  of  the 
fendant.  unmixed  with  the  contributory  negli] 
of  the  deceased,  the  defendant  was  not  liable. 

^  92.  Injuries  to  Worlimen  through  Neirligrei 
Tnruing  on  the  Current. — If  a  workman  employe* 
an  electric  light  company  is  sent  to  fix  a  lamp  a( 
hour  in  the  day-time  when  the  current  is  regul; 
turned  off,  and  if  through  negligence,  and  withool 
giving  him  warning,  the  current  is  turned  on  at  an 


'  JeDoey  Electric,  etc.  Co 
R«p.  30. 
*  Pledmoat  Electric,  etc.  Co.  v.  Paltenon,  84  Va.  747;  S,  C, 
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I  earlier  hour  thau  usual,  whereby  he  is  injured,  he 
Imay  recover  damages.'    In  the  case  just  cited,  the 
^evidence  showed  that  at  3:30  p.  m.   plaiutiff"  was 
'  sent  to  remove  an  electric  lamp  and  connect  the 
wires   with    the  circuit;    that   the  usual   time    for 
I  turning  on  the  electric  current  was  4:  30  p.  m.  on 
P  cloudy  days,  and  4:  45  on  clear  days  ;  that  plaintiff 
[proceeded  at  a  "good  gait,  pretty  fast;"  that  when 
he  reached  the  lamp  and  began  work,  it  was  barely 
■4:  15  P.  M.,  and  the  weather  clear;  and  that  while 
handling  the  wires,  the  current  was  turned  on  and 
llie  was  injured.    It  was  held  that  a  nonsuit  was  prop- 
erly refused.'     It  was  also  held  that  evidence  offered 
by  the  plaintiff  was  admissible  to  show  that,  after 
ho  injury  to  the  plaintiff  from  the  shock,  the  de- 
liendant  posted   notices   at   its   works,  warning  all 
employees  at  work  on  its  lines  and   circuits  to  quit 
uch   work  at  4  o'clock,  and  not  to  continue  the 
lame  without  notifying  tlie  officers  at  the  works.' 

3.      Injarles  to  Workmen  by  Reason  of  "Live" 

Vires  Sasgfnij:  upon   "Dead"  Wires. — A   jury   may 

ifer  negligence  from  the  fact  that  an  electric  light 

wmpany  has  so  strung  its  wires  that  those  of  one 

irircuit  cross  those  of  another,  so  that  a  slight  sag- 

[ing  of  one  would  bring  the  two  in  contact,  and  has 

maintained  one  circuit   as  a  live   one   while  em- 

tployccs  were  set  to  work  handling  with  bare  hands 

■the  wires  of  the  dead  circuit  crossing  the  wires  of 

■the  live  circuit. '■    In  this  case  the  action  was  by  an 

reaiployee  for  injuries  alleged  to  have  been  received 

■  Colornilo  Electric  Co.  v.  Lubliere,  II  Ooio.  505;  s.  c,  ID  Pao.  Kep. 


*  Kmtx  V.  Brush  ElwIriitLlgbt  Co.  (Midi.). -HIN.  W.  itep.  787. 
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from  an  electric  5h«>ii  while  trimming  the  com- 
pany's lamps  on  cirenit  No.  11:  it  appeared  that  at 
that  time  the  wirw  on  that  cireoit  should  have  been 
dead  wires,  that  is,  not  charged  with  electricity. 
At  that  time  the  wires  on  circait  Xo.  4  were  live  or 
charored  wires.  The  wires  in  the  two  circuits  ran 
for  some  distance  on  the  same  poles,  and  were  so 
placed  that  wires  in  one  circuit  crossed  those  in  the 
other,  so  that  when  thev  sagged  the  wires  of  the 
diflTerent  circuits  would  touch  one  another.  It  was 
shown  that  the  contact  of  the  wires  would  wear  off 
the  insulation  :  that  it  had  worn  off  in  places;  and 
that  where  live  and  dead  wires  came  in  contact,  at 
points  where  the  insulation  was  worn  off,  the  elec- 
tricity would  be  instantly  conveyed  from  the  live 
to  the  dead  wire  along  the  whole  line.  It  was 
shown  that  the  wires  of  the  two  circuits  were  in 
contact,  on  the  day  of  the  injury,  in  several  places. 
There  was  no  evidence  that  the  current  was  turned 
upon  circuit  No.  11.  It  was  held  that  the  jurj*-  had 
the  right  to  infer  that  the  electricity  was  transferred 
from  some  live  wire  on  circuit  No.  4  to  some  dead 
wire  on  circuit  No.  11,  at  some  of  the  crosses  of 
these  wires,  and  that  it  was  not  necessary  that  they 
should  find  the  particular  point  of  contact  or  the 
particular  wires.*  It  was  also  held  that  there  was 
no  error  in  permitting  the  existence  of  crosses  in 
other  circuits  to  be  shown,  and  the  effect  and  causes 
of  such  crosses,  this  evidence  being  given  to  show 
that  they  were  caused  by  the  same  manner  of 
ptringing  the  wires  as  on  circuit  No.  11,  and  that 
the  sagging  of  the  wires  brought  the  wires  in  con- 

1  Kratz  T.  Brush  Electric  Light  Co.  (Mich.),  4C  X.  W.  Rep.  787. 
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t-act,  wearing   off  the   insulation   and  leaving   the 
■wires  bare.' 

^  94.  Averring  Oue  Kind  of  Negllg-ence  and  Be- 
<;»verlns  on  Anotber. — In  actions  for  damages  for 
negligence  the  allegata  and  probata  piust  cor- 
r-espoud.'  If  the  servant  avers  negligence  in  general 
'terms,  without  specilying  wherein  it  consiats,  his 
<3eclaration,  petition,  or  complaint  will  be  good  on 
general  demurrer;  though  under  some  systems  it 
"will  be  subject  to  a  motion  to  make  it  more  definite 
nnd  certain.  But  where  he  avers  that  the  negli- 
gence of  the  defendant  consisted  in  one  thing,  and 
'ftben  proves  negligence  consisting  in  something  else, 
lie  ought  not  to  be  allowed  to  recover.  In  fact  such 
«jvidence  is  inadmissible  under  the  pleadings,  and 
if  objected  to,  and  nevertheless  admitted,  it  is  error. 
"When,  therefore,  in  an  action  by  an  employee  of  ao  J 
cslectric  light  company  for  damages  sustained  by  | 
■fthe  plaintiff  through  the  breaking  of  the  cable  of  ' 
sn  elevator  by  wliich  he  was  ascending  one  of  the 
•defendant's  towers  to  perform  his  duty  of  trimming 
tixc  lights,  the  allegation  of  the  complaint  was  that 
"the  rope  had  become  rotten  to  the  knowledge  of  the 
defendant,  it  was  held  that  instructions  requested 
\>y  theplaintiff  as  to  defendant's  liability  in  case  the 
•ftower,  elevator,  and  cable  were  properly  constructed, 
"Krere  rightly  refused.' 

(  95.      Brenklng    of    Elevator    of    Electric    Lieht  J 
"Tower. — If  an  employee  of  such  a  company  is  injured 


'  Kratz  V.  Itrash  Kleciric  I.ighi  Oo.  (Micb.),  46  N.  W.  Bep.  737. 

*  Hd>iv)der  V.  HUiouri.  uio.  R.  Co.,  7a  Ho.  390;  Gurlej  v.  Railway 
Co.,  asMo.  44R;  Unrlr  t.  Railway  Co.,  BBMo.  368;  Conway  v. Railway  I 
Co..  M  M».  App.  £16. 

■  Welilrn  v.  Brutb  Electilo  Ugbt  Co.,  73  HIcb.aOM;  s.c.,4I  N.  W.  I 
Brp.  Wa. 
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in  consequence  of  an  elevator  of  an  electric  light 
tower  breaking  while  he  is  ascending  it  to  trim  the 
lamps,  it  will  not  be  a  good  defense  that  his  lamps 
were  already  trimmed ,  and  that  he  was  consequently 
not  in  the  performance  of  his  duty.  If  he  was  pro- 
ceeding in  good  faith  and  without  negligence  in  the 
discharge  of  the  duty  which  he  owed  to  his  master, 
the  latter  will  be  none  the  less  liable  from  the  mere 
fact  that  the  servant  may  have  been  mistaken  as  to 
the  necessity  of  performing  the  particular  duty  on 
the  particular  occasion.* 

1  Weiden  v.  Brush  Electric  Light  Co.,  73  Mich.  268;  8.  c,  41  N.  W» 
Rep.  269. 
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^    100.      Description    of  a    Telephone. — The    JU(f! 

cial   courts  have  descended   to    the  minuteness  < 
defining  a  telephone.      The  Supreme  Court  of  Indi- 
ana has  pronounced  it  an  "organized  apparatus  or 
combination  of  instruments,  usually  in  use  in  trans- 
mitting  as   well   as   in   receiving   telephonic  mei 
sages.'"     The  same  court,  in  a  subsequent  case,  h^ 
pointed  out  that  a  telephone  differs  from  a  tele^rt 
in  this,  that  the  telegraph  requires  for  its  operatid 
experts,  generally  supplied  by  the  company,  and  thi 
telegraph  instruments  in  one  office  would  be  of  ; 
use  without  such  experts.     "But  a  telephone  is  ( 
tirely  different.     A  telephone,  with  proper  conn© 
tions   and   facilities   for   use,  can  be   used  for  any 
purpose;  it  requires  no  experience  to  operate  it.'" 

§    101 .      ClasBed    with    Telegraph    Compaoles. — A 

telephone  being  a  new  species  of  telegraph,  it  has 
been  held  that  a  statute  applicable  to  the  incorpo- 
ration of  telegraph  companies  may  be  deemed  to 
apply  to  telephone  companies,  although  the  latter 
are  not  named.'  Hence,  under  a  statutory  power 
to  construct  and  operate  telegraphs  a  company  may 


I  Central  Union  Telephone  Co.  V.  Bradbury,  106  Ind.  1. 

■  Central  Union  Telephone  Co.  v.  Falley,  118  Ind.  IM;  8.  c,  10^ 
St.  Bep.  114, 123. 

'  Wisconsin  Telephone  Co.  v.  Oahkosh,  63  Wis.  32;  s.  C-.  SI  K^ 
Rep.  833;  Boberts  ».  Wlsoonaln  Tel.  Co.  (Wis.) .  M  N.  W.  Bep.  « 
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establish  a  telephone  service.'  Telephone  compa- 
ies  (ire  to  be  classed  with  telegraph  companies  in 
determining  the  jurisdiction  of  justices  of  the  peace 
over  actions  against  them,  under  the  Iowa  statutes.' 
^  102.  The  Teleplione  Patents. —  A  history  of 
the  invention  of  the  telephone  and  of  the  various 
devices  and  discoveries  which  preceded  the  inven- 
tion of  Alexander  Graham  Bell  is  given  in  the  elab- 
orate decision  of  the  Supreme  Court  of  the  United 
States  in  what  are  known  as  "The  Telephone  Cases," 
which  consume  an  entire  volume  of  the  official  re- 
ports of  that  court.'  The  decision,  which  upheld 
the  patent  granted  to  Mr.  Bell,  was  made  by  a 
divided  court,  three  justices  dissenting.'  A  sad  in- 
terest attaches  to  the  case  from  the  fact  that  the 
migoritv  opinion  was  the  last  opinion  delivered  by 
Chief  Justice  Waite.  He  came  upon  the  bench 
eick,  to  deliver  it,  and  died  two  or  three  days  after- 
wards.' The  decision  of  the  court  turned  chiefly 
on  questions  of  fact,  and  the  case  is  not  under- 
Btood  as  establishing  any  new  principle  of  law.  It 
is  valuable  chiefly  as  a  history  of  the  invention  of 
the  telephone.  It  is  not  within  the  scope  of  this 
work  to  discuss  any  question  relating  to  the  law  of 
patents  for  inventions;  but  we  venture  to  reprint 

■  CamberUnd  TPleptionu  Co,  v.  Uolt«d  Klectrlo  K.  Co..  43  Fed.  Bep. 
<m.    Sm  iUiU)  AUorner-rieQerit]  v.  T«lepuoDe  Co.,  G  Q.  B.  DIv.  244. 

■  FrankllH  v.  NorlhwetHierD  T«l.  Co.,  Ot)  Iowa.  S>7. 

*  Ttw  Tel«phoii«  Case,  126  U.  S.  1 ;  a.  C,  sut.  wm.  Uotbeiir  v.  Amerl- 
no  BeU  Tel.  Co.,  120  U.  S.  147;  s.  c.  8  Sup.  Ct.  Rep.  778. 

*  TbOM  who  (concurred  were :  Mr.  Chief  Justice  Wnite,  who  wrote  the 
OptnloD  ol  tbe  court,  and  Justices  Miller,  Mutthews.  Gra^.  nud  BlaCcb- 
lord.  TbOM  wtio  diuented  were  Justices  Field,  Brndlcy  nnd  Ilarlsn. 
Mr.  JoMlec  l.«niar  did  not  sit  la  tbe  case. 

*  A  mflinorlKl  relating  to  tbe  lite  and  judicial  servli^eg  ot  tliiit  blftb- 
nlBiled,  courieuun  and  excellent  judge  la  published  In  tbe  same  volume 
ki  thm  rrport  of  the  telephone  c&ies:  120  U.  S.  i>86,  «(  »*'j. 
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an  abstract  of  this  decision  from  the  pagfes  of  the 
American  Digest  for  1888,  as  being  seemingly  the 
best  abstract  of  it  which  has  been  made,  and  as 
giving  a  brief  outline  history  of  the  invention  : 

"  In  the  apparatuH  ma<le  hy  Reis,  of  Germany  (who  was  tum- 
self  anticipated  by  Boiirseul).  in  1860,  with  its  several  motliQcs- 
tioDS,  as  described  in  his  prospectus  of  1865,  and  bis  cataloguu  ut 
1866,  and  also  by  Legat,  Van  der  Weyde,  Ferguson,  and  others, 
an  iDt«rmittent  or  pulsatory  current  was  emploj'ed ;  the  trntismit- 
'  ter,  when  actiiat^id  by  the  sound  waves,  making  and  breaking  the 
circuit  at  each  vibratJou.  It  was  held  that  the  apparatus  was,  from 
its  very  nature,  unable  to  send  and  receive  articulate  speech,  and 
was  not  in  antiuipation  of  letters  No.  Mi.idb,  at  March  7,  1H7G, 
to  A.  G.  Bell,  lor  'improvements  in  telegraphy,'  whose  essential 
elements  are  the  employment  of  the  undulatory,  as  distinguisbetl 
from  the  pulsatory,  current,  to  transmit  and  copy  air  vibra1j< 
corresponding  exactly  in  amplitude,  rate,  and  form  to  thoM 
the  human  voice,  and  the  apparatus  therefor. 

No.  186,787,  of  January  30,  1877.  to  A.  G.  Bell,  for   'improTO^ 
ments  in  electric  telephony,'  are  for  the  mechanical  structure  of 
an  electric  telephone,  to  produce  the  electric  action  on  which    loi- 
ters No.  174,465,  of  March  7,  1876.  to  swd  Bell  'for  improve- 
ments iu  electric  telegraphy,'  rests.     The  fifth  claim  of  the  patent 
of   1877  is  as  follows:     'The  formation,  in  an  electric  telephone, 
such  as  herein  shown  an<t  ilescribed,  of  a  magnet,  with  a  coil  u| 
the  end  or  ends  of  the  magnet  nearest  the   plate.     Held, 
claim,  as  a  whole,  being  for  an  electric  telephone,  in  the  const 
tion  of   which  the  plate  or  diaphragm,  the  permanent 
sound  in  the  box.  speaking  tube,  etc..  or  any  of  them,  are  ui 
and  not  for  the  several  things  in  and  of  themselves,  it  was 
anticipated  by  the  magnet  in  Hughes'  jirinting  l^legraph.  *» 
scribed  in  Schelleu's  work.     •     •     •     Nor  is  anticipation  to 
found   in   the   patent  ol   C.  K.  Varley,  of   London.    Englani 
granted,  one,  June  2,  18(18,  and  the  other   October  8.  187(] 
'improvements  in   electric  telegraphs:'  the  s|>ecill cations  tbci 
not  indicating  that  the  patentee  had  in  mind  '  undulations,' 
suiting  -from  gratlual  changes  of   intensity  exactly  anatogona 
the  changes  in  the  density  of    air  occasioned  by  simple  pendult 
vibrations,*  which   was  Bell's  discovery,  and  on    which   his 
reals ;  and  it  being  apparent  that  Varley'a  only  purpoae 


isueu 
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lupt-rpoae  on  the  ordinary  single  current  another  winch,  by  the 
Isctiua  of  the  make  and  break  prindple  of  the  telegraph,  woulil  do 
lUie  work  he  wanted.     •     •     •     Nor  was  the  Bell  patent  antici- 
I  pated    by  James  W.  McDonough;  hia  application    of    April  10,  ' 
'6,  for  a  patent,  which  was  rightly  refused  on  the  ground  of 
Iwticipation  by  Reia,  making  a  'circuit-breaker,'  so  adjusted  as 
■  break  the  connection  by  the  vibrations  of  the  membrane,'  one 
of  the  elements  of  his  inventions.     ■     •     ■    xhe  fact  that  the 
particular  instrument  whicli  Bell  had,  and  which  he  used  in  hia 
experiments,  did  not,  under  the   circumstances  in  which  it  wae 
tried,  reproduce  the  spoken  words  3o  that  they  could  !«  clearly 
luiderstoo^l,  does  not   invalidate    this    patent:     the   proof   being 
sbundant.  and  of  tho  most  convincing  character,  that  other  instru- 
ts.  carefully   constructed,  and    made    exactly    in    accordance 
iritb  the  spcciftcaUous.  did  and  will  operate  successfully,  though 
i>  f«rfi'Ctly  as  instruments  made  on  the  principle  of  the  micro- 
phone, or  the  variable  resistance  method."^ 

^    103.      Mistakenly    Pronoanced    a   Common    Car- 

— One  court  has  fallen  into  the  curious  aber- 
ation  of  pronouncing  a  telephone  (not  a  telephone 
ompany)  to  be  a  common  carrier.     "Although  of 
vcent  date,"  says  Olds,  J.,  "it  has  become  of  im- 
portant use  in  the  transaction  of  business,  and  there 
1  no  other  invention  or  device  to  supply  its  place. 
Vhile  it  may  not  supply  and  take  the  place  of  the 
elegraph  in  many  instances  and  for  many  purposes, 
yet  in  others  it  far  surpasses  it,  and  is  and  can  be 
j)iit   to  many  uses  for  which  the  telegraph  is  un- 
fitted, and  by  persons  wholly  unable  to  operate  and 
}  the  telegraph.     It  has  been  held  universally'  by 
he  courts,  considering  its  use  and  purpose,  to  be 
I  instrument  of  commerce,  and  a  common  carrier 
'  neu'8,  the  same  as  the  telegraph,  arid,  by  reason 
being  a  common  carrier,  it  is  subject  to  proper 
pbligatione,  and  to  conduct  its  business  in  a  man- 


*  t>oIbMr  V.  American  Bell  Telepbon«  Co., 
bp.  Ct.  Bep.  7TB. 


6U.  8.  U7-a78;  s.  c,  8 
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!  to  the  public  benefit,  and  to  be  con 


ducive  t 
trolled  by  law."  ' 

^  104.      A   Public   AxeDcr   and   Sut^ect    to   Pnbl  JT «!!« 
Regaiation. — What  the  court  hiteiid  in  the  foreg*  -^^go- 
ing  quotation  m  to  lead  up  to  the  conclusion   ths  ^rriiat 
a  telephone  is  a  public  agency,  and  that  a  telephorw  -^Dne 
company  is  consequently  subject  to  public  regul  -tjJa- 
tion.     "To  conduct  the  business  of  the  telephone,  ss, "' 
continues  Olds,  J.,  "by  public  telephone  statioi»^:»ns, 
and  by  sending  messengers  to  notify  persons  wi  ^Sn'tli 
whom  a  patron  of  the  company  desires  to  conver^ruBe 
in  other  parts  of  the  city,  to  compel  the  person  < 
siring  to  converse  with  others  to  remain  at  the  pi^^aft- 
lie  telephone  station   until  the  persons  with  whd^oj 
they  desire   to   converse   can    be   notified,  and       «o 
arrange  their  business  as  to  leave  it   and    go      to 
another  telephone  station  and  hold  a  conversatiao, 
renders  the  use  of  the  telephone  almost  worthless. 
It  is  by  reason  of  the  fact  that  business  men  cwi 
have  them  in  their  offices  and  residences,  and,  with- 
out leaving  their  homes  or  their  places  of  business, 
call  up  another  at  a  great  distance  with  whom  they 
have  important  business,  and  converse  without  the 
loss  of  valuable  time  on  the  part  of  either,  that  the 
telephone  is  particularly  available  as  an  instrument 
of  commerce."  ' 

^  105.  No  Defense  that  Corporation  Uses  Agen* 
cles  Protected  by  United  States  Patents. — The  mere 
fact  that  a  corporation  conducts  its  business  through 


I  Cenlr&l  UnioD  Telephone  Co.  v.  Fullejr.  IIS  Ind.  I&l;  s.  c,  10  Am. 
St.  Rep.  114. 134.    Seepuot.  $  13T.  «  i»q. 

"  CeoCtal  Union  Telephone  Co.  v.  Falley.  118  Ind.  1&4 ;  a.  c,  10  A>i>. 
SI.  Rep.  114.    Learned  discuniona  o(  tbie  BuUject  will  be  found  w  lul- 
Iowb;    By  .1.  McCall,  28  Cenl.  L.  J.  3S7;  by  S.  S.  Merrtll, : 
J.  40,  n;  by  Robert  Deny.  6  Lawyere"  Rep.  Ann'd,  161.  n. 


ventious  protected  by  patents  granted  by  the 
nited  States,  does  not,  where  its  use  is  a  public 
exonerate  it  from  control  by  State  legisla- 
ion,  if  the  public  welfare  demands  it.  Thus,  a 
ilephone  company,  using  instruments  for  the  trans- 
liission  of  the  sound  of  the  human  voice  whicli  are 
bus  protected,  have  been  frequently  held  subject  to 
Itate  regulation.'  The  distinction  has  been  thus 
ited:  "The  right  to  enjoy  a  new  and  useful  in- 
iention  may  be  secured  to  the  inventor  and  pro- 
icted  by  national  authority  against  all  interference, 
ut  the  use  of  tangible  property  which  comes  into 
Xistence  by  the  application  of  the  discovery  is  not 
syond  the  control  of  State  legislation,  simply  be- 
muse the  patentee  acquires  a  monopoly  in  his  dis- 
overy.  'The  sole  operation  of  the  statute  is  to 
nable  him  to  prevent  others  from  using  the  prod- 
icts  of  his  labors  without  his  consent;  but  his  own 
^ht  of  using  is  not  enlarged  or  affected.'  The 
IToperty  of  an  inventor  in  a  patented  machine,  like 
U  other  property,  remains  subject  to  the  paramount 
laims  of  society,  and  the  manner  of  its  use  may  be 
introiled  and  regulated  by  State  laws  when  the 
nblic  welfare  requires  it."  ' 

^  106.      Compelled  by  Mandamus  to  Serve  the  Pab- 
te  Equally. — By  analogy  to  the  rule  respecting  rail- 


iBUt«v.TelepboueOo.,36  0bioSt.296;  s.c.,3S  Am.  Rep.  681;  Ohes- 
ieak«,  eic,  Tel.  Co,  v.  fiaUimore,  etc.  Tel.  Co.,  B6  Md.  300;  Coinmer- 
|]  Union  Tel.  Co.  V.  New  England  Teleph.,  eic.  Co.,  ai  Vt.  Ml;  a.  c, 
Atl.Bep.  1071;  GKHil.&Corp.  L.  .1.147;  5  L.  R.  A.  161;  40  Alb.  I,. 
1S6. 

■  Mcnvalne,  C.  J.,  In  rotate  v.  Tetepbone  Co.,  supra;  citing  Jordan  v. 
lerseers,  4  Obio,  296;  Patterson  v,  Kenlueky.  97  U.  S.  501.    So  held 
fcatt  T.  BtEte,  106  Ind.  260;  a.  c,  55  Am.  Rep.  201. 
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way  companies,'  gas-light    companies,'  and  othet_ 
corporations  charged  with  the  performance  of  pubUj 
duties.'  it  is  held  that  a  telephone  company  can  1 
compelled  by  mandamus  to  serve  the  public  equallj^ 
That  is  to  aay,  a  mandamus  will  be  granted   at  the 
suit  of  A.  to  compel  such  a  company  to  render  him 
its  services  at  the  same  price  as  it  renders  them  to 
B.  under  like  circumstances.*     "Any  person  or  cor- 
poration engaged  in   telephone  business,  operating 
telephone  lines,  furnishing  telephonic  connections, 
facilities,  and  service  to   business   houses,   persons 
and  companies,  and  discriminating  against  any  per- 
son or  company,  can  be  compelled,  by  mandate,  on 
petition  of  such  person  or  company  discriminatf 
against,  to  furnish  the  petitioner  a  like  service  asJ 
furnished  to  others. ' "     Such  a  company  can  be  cob 
pelled  by  mandamus  to  place  and  maintain   in 
office  of  the  relator  a  telephone   and    transmitter 
such  as  are  usually  furnished  to  other  subscribCTB 
of  the  company." 

I  Vincent  v.  CtaicaKo*  «lo.  B.  Co.,  49  III.  33;  Cbicsgo,  etc.  It,  C 
People,  56  HI.  365;  S.  C,  6  Am.  Rep.  690. 

'  People  T.  MaabattsD  Gns-Light  Co.,  45  Barb.  (N,  Y.)  136. 

'  Munn  Y.  Illinois,  94  O.  S.  113. 

•  State  T.  Nebraelca  Telephone  Co.,  IT  Neb.  126;  a.  c,  G2  Am. 
401;  Central  Union  Telephone  Company  v.  FaDey,  118  Ind.  194; 
lU  Am.  St.  Rep.  114, 125;  19  N.  E.  Rep.  604;  Louisville  Traaafer  Co.'f 
AmerlcaD  Dislriol  Telepbooe  Co.  (LouisTlIle  Cbaucery  Court),  38  i 
Rep.  688,  nol«;  Central,  etc.  Tel.  Co.  v.  State,  118  Ind.  Q9S; 
Union  Tel.  Co.  t.  State,  133  Ind.  113;  a.  c,  24  N.  E.  Rep.  315. 

'  Centra]  Union  Telephone  Co.  v.  Falley,  tHpra. 

•State  V.  Nebraska  Telephone  Companf.  17  Neb.  128;  s.  c.  I 
Rep.  404;  State  v.  Telephone  Co.,  36  Ohio  St.  396;  s.  c.  I 
Rep.  683.  That  eucta  a  company  la  charged  with  the  obUgatiOD  of  re- 
ceiving and  transmitting  mesaagea  with  Impartiality  and  In  ;^od  faith, 
Bee  St.  Louis  v.  Bell  Telephone  Co.,  96  Mo.  623.  That  the  remedy  by 
mandamus  U  an  appropriate  one,  see  State  v.  HaTtlord,  etc.  B.  Co.,  S9 
Conn.  538;  People  v.  Albany,  etc.  R.  Co..  24  N.  Y.  261,  and  other  cmm 
above  cited.  Unjust  dlscrimlnaiion  by  telephone  companies  prohibited : 
Virginia  Act  Nov.  26, 1338;  Acts  1S88,  No.  124.  p,  132. 
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^^     ^  107.      Contract  With  Pareut  Oompanj'  uo  Defense. 

-^Moreover,  where  such  an  obligation   is  imposed 
by  the  statute  law — and  the  rule  would  equally  hold 
in  respect  of  the  same  obligation  as  it  exists  at  com- 
mon law, — a  local  telephone  company,  owning  or 
^operating  telephone  lines  or  exchanges  within  the 
■Btate,  cannot  be  exonerated  from  the  performance 
^R>f  the  duty  imposed  by  law,  by  any  conditions  or 
Testrictions  imposed  by  contract  with  the  owner  of 
the  instruments  employed  and  of  the  invention  ap- 
plied; and  such  a  telephone  company,  refusing  to 
[i  ve  to  a  telegraph  company  the  facilities  afforded  by 
;  to  others,  except  subject  to  restrictive  conditions 
niposed  by  such  a  contract  discriminating  in  favor 
another  telegraph  company,  may  be  compelled 
'  mandamus  to  furnish    them.     The   fact  that  a 
elephoue  is  a  patented  instrument,  and  protected 
'  letters   patent  granted   to   the  assignor  of  the 
arent  company,  constitutes  no   defense,  since  the 
nmuiiity  conferred  by  the  patent  cannot  operate 
»  exclude  any  portion  of  the  public  from  the  benefit 
af  it.' 

^  IOH.      pleading   In  Sncta  Actions:      Instauce  of  a 

«pon)tive  Answer. — A  petition  for  a  mandamus  to 

ipol  respondent  to  furnish  telephone  service  at 

usual   charge,    alleged   a   tender   of    the   rent 

hargttd  to  others  whose  places  of  business  were  as 

from  respondent's  office  as  that  of  relator's,  the 

fcfuaal  of  the  tender  and  a  demand  for  higher  rent. 

answer  denying  that  the  sum  stated  was  the 

tflual   rent   for   the  service  required,  and  averring 

■  CbvHiMtsku,  etc.  Td-'pbnoe  Co-  v.  Itnltlmore,  etc.  Tel.  Co.,  86  Md. 
;  Cominrrclal  ITdIod  Tfl.  Co.  v.  Neu'  England  Telepboae,  ele,  Co., 
"     '-  :  ».c..  IT  All.  Rep.  ion. 


I 
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that,  for  the  price  usually  charged  to  others  at  a 
like  distance  as  relator's  from  the  central  office, 
respondent  was  willing  and  ready  to  furnish  the  re- 
quired apparatus,  without  ambiguity  or  evasion, 
responded  to  and  denied  the  allegation  of  the  peti- 
tion.' 

$  109.      Compelled  to  Fnmlsli  Eqnal  Facilities  to 

Teiesrraph  Companies. — Moreover,  such  a  company 
can  be  compelled  by  mandamus  to  furnish  to  one 
telegraph  company  the  same  facilities  for  the  conduct 
of  its  business  which  it  furnishes  to  another  tele- 
graph company,  and  a  contract  by  which  it  under- 
takes to  confer  exclusive  privileges  in  this  respect 
upon  a  certain  telegraph  company,  is  against  pubUc 
policy  and  void.' 

$  110.  iiinstration. — Thus,  the  American  Bell 
Telephone  Company  entered  into  a  contract  with 
the  Columbus  Telephone  Company,  of  Ohio,  grant- 
ing to  the  latter  the  use  of  its  instruments,  but  pro- 
viding that  the  Western  Union  Telegraph  Company 
should  perform  all  telegraphic  transmissions  in  con- 
nection with  such  use.  The  American  Union  Tele- 
graph Company,  and  the  Baltimore  &  Ohio  Railroad 
Company,  which  was  using  the  telegraph  facilities 
furnished  by  the  American  Union  Company,  were 
allowed  a  mandamus  to  compel  the  Columbus  Tele- 


1  Central  District,  etc.  Telephone  Co.  v.  Com.,  114  Pa.  St.  692;  8.  c,  7 
All.  Rep.  926;  6  Cent.  Rep.  151;  11  East.  Rep.  645. 

s  state  V.  Telephone  Co.,  36  Ohio  St.  296;  s.  c,  38  Am.  Rep.  583; 
Chesapeake,  etc.  Telephone  Co.  v.  Baltimore,  etc.  Tel.  Co.,  66  Md. 
399;  s.  c,  23  Reporter,  469;  7  Atl.  Rep.  809;  6  Cent.  Rep.  472;  9  East. 
Rep.  717;  35  Alb.  L.  J.  271;  Commercial  Union  Tel.  Co.  v.  New 
England  Telephone,  etc.  Co.,  61  Vt.  241;  8.  c,  6  Rail.  &  Corp.  L.  J. 
147;  5  L.  R.A.  161;  40  Alb.  L.  J.  186;  17  AU.  Rep.  1071.  So  held  tf 
Judge  Thayer  of  the  St.  Loale  Circuit  Court  in  State  ex  reU  ▼•  Bell 
Telephone  Co.,  44  Am.  Rep.  241,  note. 
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phono  Company  to  furnish  and  put  up  a  telephone 
br  their  accommodation  and  use." 

§   111.     A  Contrary  View. — A  contrary  view  has 
JDibtained   in    Connecticut,  under  substantially   the 
ame  state  of  facts  as  those  existing  in  the  cases  last 
Httid.     The  Bell  Telephone  Company,  a  corporation 
rftuated  in  Massachusetts,  and  the  owner  of  several 
atents  for  transmitting  the  sounds  of  the  human 
oice  over  wires  by  means  of  electricity,  conferred 
npou  a  local  company,  called  the  Connecticut  Tele- 
phone Company,  organized   as  a  joint  stock  com- 
pany, under   the   laws  of   Connecticut,  a   certain 
license  to  use  its  inventions  within  the  city  of  Bridg- 
ort,  in  Connecticut,  upon  certain  conditions,  one 
f  which  was  that  the  Connecticut  company  should 
hot  allow  any  telegraph  company  to  use  the  system 
pf  telephonic  exchange  which  it  was  authorized  to 
bperate  in  Bridgeport,  for  the  purpose  of  receiving 
om  its  customers  messages  to  be  sent,  or  of  deliver- 
pgto  them  messsages  which  had  been  received  over 
1  wires,  unless  such  company  had  purchased  from 
be  American  Bell  Teleplione  Company  the  right  to 
that  system.     It  appeared  that   the   Western 
tTnion  Telegrapli  Company  had  purchased  from  the 
nerican  Bell  Telephone  Company  the  right,  cx- 
^unvfi  of  a!!  other  telegraph  companies,  to  use  their 
elephone  exchange  system,  which   might  be  estab- 
lished in  the  United  States  under  the  patents  of  the 
-\merican  Bell  Telephone  Company  in  connection 
with  their  business,  and  that  it  was  then  in   use  of 
Item  of  the  Connecticut  Company  in  Bridge- 


in  I 
^^  efie 

^^^  Th. 

L      * 


Rapid  T«legrsplfc  CompaKT.  mhI,  m  a  proceeding 
by  mandamoB^  vfaatb  Anilfd  Ais  state  of  facts, 
the  coart  Wd  t&at  ft  «■>  Mit  cnlitfed  to  the  relief 
soogfat.  Thtt  AaoKj  of  tk»  eaort  was  that  the 
American  Bdl  Tehpho—  CrwgauT.  of  Massachu- 
setts, eoold  hapmia  Aa  naknetaan^  above  stated 
npon  a  ^rant  of  itt  Hc—a  to  A«  company  in  €on- 
necticnt.  ;ind  that  the  i^pootiiMi  was  valid ;  in 
other  words,  that  &a  CtaHMrticnt  company  couI<) 
not  acquire  anr  giaalar  i^^  to  the  use  of  the  pat- 
ents of  the  ^fii  iiwi  liiaiallii  company  than  the  tatter 
should  choose  to  grant.  The  decision  was  rendered 
in  the  face  of  a  statute  of  Conneoticut  providing,  ii^ 
effect,  that  evMy  tdephooe  company  should  with 
ilmpartiality  permit  persons  and  corporations  to 
transmit  speech  by  wire  through  its  instruments. 
The  decision  is  entitled  to  very  little  respect. 

^  112.  Wbat  It  C«nipas7  baTe  Unes  Extending 
Into  Other  States. — The  Statutes  of  Indiana  elsewhere 
referred  to,'  are  construed  as  intended  only  to  con- 

>1  telephone  service  within  the  State,  and,  so  liff*' 
ited.  they  are  not  an  interference  with  iniersta^^ 
commerce,  although  a  company  have  lines  estending 
into  other  States,'  Accordingly  it  was  held  tb&t. 
on  a  complaint  demanding  telephone  conuectioo^ 
and  facilities  for  communication  in  a  certain  citj'' 
to  which  complainant  is  by  law  entitled,  and  ^^ 
which  the  legal  compensation  for  such  city  connec- 
tions has  been  tendered,  the  telephone  company 
cannot  defend  on  the  ground  that  to  furnish  coD' 

■  Amerlc&o  Rapid  Telegrapb  CompaQjr  v.Coonecticui  TekpboneCo-' 
*B  Conu.  352;  8.  C,  44  Am.  Bep.  237. 
<  PoH.  §  117. 
'  Central  Union  Teleptione  Co.  v.  Pilley,  US  Ind.  1!)4;  9.  C.  19  S. 


tions  would  put  complainant  in  connection  with 
company's  offices  outside  the  State.' 

113.  state  Regolatlon  of  Intersttite  Heesaffes 
,. — On  constitutional  principles  already  consid- 
,'  it  has  been  held  by  the  Court  of  Chancery  of 
r  Jersey  that  a  message  sent  by  telephone  from 

State  to  another  is  commerce  between  the' 
es,  and  cannot  be  prohibited  or  regulated  by 
pction  in  either  State,  against  persons  or  corpo- 
ms  engaged  in  sending  such  messages,  because 

or  it  do  not  pay  the  taxes  assessed  against  it 
uch  State.'  Vice-Chancellor  Bird,  in  giving  the 
lion  of  the  court,  after  reviewing  the  appHcatory 
lorities  in  the  matter  stated  in  the  note  below,' 


■•  Falley,  118  Ind.  194;  a.  c, 


0  S.  E. 


eOo.  (N.JO.  9  Rail.  <&  Corp.  1..J.1I2; 


aitnU  Onion  Telepbone  Co, 

KU. 

Ue.  IS. 

re  Peaaif  Ivaoiu  Telepboi; 
90  Atl.  Rep.  846. 
rhis  ulditioiiHi  aesessmeDt  the  delendant  InBlBts  1b  uDlawtul.    lie 
U>  tbe  payment  of  this  additional  (ax  U  based  upon  the  doc- 
It  Is  anconsiilullonal  lor  any  State  to  attempt  to  regulate 
between  tbc  States;  and  that  buBlaesij  ol  this  character 
In  one  State  and  terminating  in  another  \e  i>uch  commerce.    1 
e  thlc  principle  wag  bo  recognised  in  the  case  o(  Cable  Co.  v.  At- 
'Q«iie«U,l  Dlckii'270.  Inthatc&ae  Mr.  Justice  KiiAri-said.lD  de- 
;  tbe  opinion  ol  the  court  of  errors  and  appeals :    'Railroads  and 
fHu  may  become  Instruments  of  iDterscate  or  lnternaIion»l  com- 
^■ndwben.  as  suchiugtrument,  they  are  in  action,  they  may  not  be 
:l«d  by  sislule  Imposition  and  resirlctioDS;  hence  it  was  held,  lu 
ipbUo.  V.  Massacbnsetts,  125U.S.530;  a.c.B  Sup.  Ct,  Rep.  Wl, 
le  telegraph  company  having  brought  lIseK  within  tbe  provis- 
tbc  Act  of  CoDgreee  of  July  24, 1866,  entitled  'An  act  to  aid  in 
iSiructlon  of  tt*tegrapb  lines,  and  to  secure  to  tbe  government  the 
Lbe  aamo  for  postal,  uilllitary,  and  other  purposes,'  coliectloa  ol 
ImposMl  upon  tbe  telegraph  company  on  lie  property  In  Hassa- 
I  could  not  be  ootorced  by  Injanction,  although  the  taxing  act    . 
d  for  Ikal  as  one  mode  of  enforcing  payment;  the  reason  being 
1  Injunction  enforced    lu  that  State    would  put  a  stop  to  lis 
opfrratloD.  Tbe  tax,  however,  was  held  to  be  valid,  and  ihe  State 
I  to  lu  other  remedies  for  Its  collection.    Fensacol  Telegraph 
W«ilern  Union  Tel.  Co.,  B«  U.  8.  1 ;  Telegraph  Co.  v.  Texaa 
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said  :    _"The  case  of  Coe  v.  Errol '  marks  the  point-; 
where  the   subject  of  commerce  passes  out  of  the 
State's  power  to  tax,  and  comes  within  federal  pro- 
tection."     "That  point  is  not  reached   when  they 
become  finished  production.     It  is  there  held  that 
goods,  the  product  of  a  State,  intended  for  exporta- 
tion to  another  State,  are  liable  as  part  of  the  gen- 
eral mass  of  property  of  the  State  of  another  origin, 
until  actually  started  in  course  of  transportation  to 
the  State  of  their  destination,  or  are  delivered  to  a 
common  carrier  for  that  purpose.     These  principles  - 
are  as  applicable  to   messages  by  telephone  as  lo  - 
merchandise.     There  can  be  no  reasonable  distinc- 
tion made  between  the  office  of  common  carrier  oP 
telephone,  and  the  office  of  a  common  carrier  ofT 
goods  by  railway  or  steamboat.     In  both  cases  it  is  ■ 
commerce  between  the  States.     In  every  such  iu- 
stance.  the  consideration  is,  when  is  the  transaction 
within  the  constitutional  regulation?    The  disputes 
which   have  led  to  judicial  determination   of  the 
various  questions  have  been  respecting  those  con- 
ditions which,  upon  the  one  hand,  were  deemed  com- 
merce, and  upon  the  other,  not.     1  think,  therefore, 
the  injunction  pra^'ed  for  in  this  case  ought  not  to 
be  allowed  ;  for,  if  it  were  to  be  allowed,  it  would 
most  certainly,  though  indirectly,  control  commerce 
between  States." 

^   114.      state  May    Begulate    Price  of   Service. — 
Telephone   companies   being    public   agencies    dis- 


105  U.  a.  460,  AT"  all  iDstauoes  of  Ulega]  tnterterence  wllli  companies  u 
Inatruments  tor  commerce.  Bat  each  of  tbese  oaaes  bolda  th«  com- 
panies to  be  subject  to  taxation,  otherwise  legal,  whlob  do  not  obstruct 
or  place  &  direct  burtben  upoa  them  either  as  Innruments  ol  genw^ 
commerce  or  as  agents  of  the  United  States. 
'  118  U.  S.  517;  9.  C,  6  9up.  Ct,  Rep.  476.'  " 
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;b  arming  public  duties  analogous  to  those  of  common 
uriers,  or,  as  they  are  often  called,  common  car-  ' 
eirs  of  messages  or  of  news,  the  State  may  limit  the 
>x-ice  at  which  they  shall  render  their  sor\'ice8  to 
K«  public,  ID   like   manner   as   it   may    limit  the 
5t»arges  of  public  warehouses  and  of  common  car- 
"i^TS  whose  lines  exist  wholly  within  the  St«te.' 

^  115.  Powers  under  Revised  Stutiites  of  Alln- 
k<»iirl :      Power  of  State  to    BeRulate    C'hnrnres.^Telo* 

>Viime  companies  incorporated  under  Article  5  of 
Chapter  21  of  the  Revised  Statutes  of  Missouri,  of 
I  S79,  have  power  to  own  and  operate  telephone 
ixies,  to  establish  reasonable  charges  for  the  use  of 
tVae  same,  and  to  condemn  private  property  for  a 
ight  of  way.  On  the  other  hand,  they  are  charged 
■^with  the  duty  of  receiving  and  transmitting  mes- 
fcges  with  impartiality  and  good  faith,  are  subject 
to  public  regulations,  including  the  right  of  the 
Stale  to  establish  a  maximum  rate  for  service,  and 
tl\is  power  may  be  delegated  to  nituiicipal  cor- 
porations.' 

(  116.  City  of  8t.  Louin  no  T'uwer  to  HeKiilute 
C^tiarges  for  Telephone  Servlee. — The  charter  of  the 
^ity  of  St.  Louis  giving  to  the  mayor  and  assembly 
Power  "to  license,  tax  and  regulate  telegraph  cora- 
Poiiies  or  corporations,  and  all  other  business,  trades, 

*  iUdctl  V.  SUIu.  105  Inil.  3S0;  a.  c.  56  Am.  Kep.  1201.  CuiiipftK  AlBle 
*^-  BeU  TeUpboae  Co.,  23  Fed.  K«p.  S30;  JobiMun  v.  Hinte.  118  Intl.  14.1) 
^*>oJr»l  Unlnn  Telephone  Co.  v.  Fall«f ,  118  Ind.  lit) :  .t.  c.  10  Am.  t4l. 
^'«n>-  lU;  SI.  Louis  V.  Bell  Telephone  Co.,  WJ  Uo.  023;  t.  v.,  i  Am.  Ht. 
^'^p.  37D,  It  tbe  tioctrlne  of  tbc  ileoUIoni  to  boldJnK  were  U  all  In 
~^M]M.  1e  woQld  be  flrnilf  fCtoandeit  by  tbr  ((reat  (!Me  <it  Muod  V.  Ill- 
'^«l*.  94  V.  ^.  113,  apboidlug  tIi«  power  ot  ■  Ktale  to  regular*  tbtt 
"^kaigta  ol  public  gnia  elevatom.  Sm  aUo  Ouachita  PavkcC  Co.  v. 
'^■ku,  131  U.  ».  4M;  ratlcnoD  v.  Kruiucky  VI  V.  S.  ml. 

'XL  t<nU  V.  Sett  TeleplM»n«  Co..  UO  Ho,  «S3l  a.'c.,  U  Am. 81.  Rep, 

"^i  iot).w.  R«p.  is;. 
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vocations,  or   professions   whatever,"  makes 
phone  companies,  ejusdem  generis  with   telegraph* 
companies,  though  the  former  were  not  in  exist.  - 
ence  at  the  date  the  charter  was  granted  ;  but  tlh.  j 
power  to  "regulate,"  when    applied  to   telephoKi* 
companies,  does  not  carry  with  it  the  power  to  C5 - 
a  rate  of  charges  by  ordinance  for  telephone  service. 
Nor  is  such  a  power  included  by  the  "  general  wel- 
fare "  clause  of  the  charter  of  the  city  of  St.  Louis, 
which  empowers  it  "to  pass  all  such  ordinances, 
not  inconsistent  with  the  provisions  of  this  charter 
or  the  laws  of  the  State,  as  may  be  expedient,  in 
maintaining  the  peace,  good  government,  health, 
and   welfare  of  the  city,  its  trade,  commerce  and 
manufactures,"  etc;'  nor  in   the  power  to  regulate 
the  use  of  the  streets,  and  an   ordinance  regulating 
such   charges  cannot   be   upheld   upon   any    such 
ground.'    This  defect  in  the  charter  powers  of  the 
city  of  St.  Louis  was  supplied  by  the  legislature 
at  its  next  session,  by  enacting  that  all  provisions 
granting  to  persons  authority  to  erect,  etc.,  and  to 
cities  and  towns  authority  to  regulate  telegraph  or 
telephone  lines,  shall,  so  far  as  applicable,  apply  to 
the  lines  for   transmission    of  intelligence    by  tel- 
ephone, whether  the    same    be    by    electricity  or 
otherwise." 

^  117.  Decisions  under  Indiana  statute. — Under 
the  Indiana  statute,'  such  a  company,  doing  a  gen- 
eral business,  will  be  compelled  to  furnish  any 
person  within  the  local  limits  of  its  business,  in  any 
town  or  city,  with  a  telephone  and  connectionB  for 

I  St.  Louie  V.  Bell  Telephone  Co.,  90  Ho.  G23. 

*  Ibid. 
'  Mo.  Act.  June  7.  1880;  Acts  1889.  ch.  434  p.  aW. 

•  Act.  Ind.  April  8,  ISSS.  $}  3,  3. 
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own  use;  and  it  was  no  defense  to  say  that 
the  company  did  not  rent  telephones,  but  furnished 
such  service  by  means  of  public  stations  only.'  The 
company  cannot  avoid  liability  for  refusal  by  adopt- 
ing a  different  scheme,  and  charging  a  certain  sum 
for  each  conversation,  instead  of  charging  rentals.' 
Nor  is  the  right  to  a  mandate  to  compel  a  telephone 
company  to  give  telephone  connections  and  facili- 
ties, as  required  by  statute,  abridged  or  taken  away 
by  the  fact  that  the  statute  fixes  a  penalty  for  the 
violation  of  the  law.' 

§  118.  Attempted  Evasion  of  Statutory  Penalty. 
-Nor  can  such  a  company,  charging  more  than  the 
katute  prescribes,  evade  the  statutory  penalty  by 
transparent  attempt  to  divide  the  items  of  the 
large  so  as  to  evade  the  law.' 

^  119.      Kegulatiou   against  Use  of    Instrument   by 
Ival  Company. — A  by-law  of  a  telephone  company 
aay  not  withhold  from  one  citizen  facilities  which 
\  grants  to  another.     It  may  make  and  enforce  a 
^ulation  that  a  subscriber  shall  not  use  his  instru- 
ment in  transmitting  messages  for  a  rival  company. 
It  may  not,  however,  enforce  a  regulation  that  he 
shall  not  call  messengers  except  from  the  central 
rfBce  of  the  telephone  company.     Such  a  regulation 
unreasonable,  since   the   business  of  supplying 
tessengers  is  in  nowise  essential  to  the  conduct  of 


«  C«iitrftl  Union  Telepbone  Co.  v.  Bndbarr.  IM  lad.  I ;  a.  c,  S  N. 
Bep.  731;  Central  Union  Tel.  Co.  v.  Falley.  IIS  lod.  I'M:  t.  c,  19  N. 
Bep.  604;  Same  v.  Same.  118  Ind.  5M:  s.  c.  W  K.  E.  Bei>.  lU. 
Central  Uoioa  Telepboae  Co.  v.  Falley.  lilt  lad.  ISU;  a.  c,  1«  H.  %. 
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the  businersE  of  transmitting  messages  by  telephone, 
for  which  the  company  was  incorporated.' 

^  120.      Be^nlKtloB   m*    to  Improper  I<ansmag«.-~A 

regulation  of  a  telephone  company  prohibiting  the 
use  of  improper,  vulgar  or  profane  language  in  com- 
munioatiug  over  its  wires,  has  been  held  reasonable.' 
^  121.  Telrpkoaic  CommantcaHonB  as  Evidence. 
—In  a  recent  case  in  Missouri  the  question  arose 
upon  the  admission  as  evidence  of  conversation  held 
through  the  telephone  between  some  one  at  the  in- 
strument in  the  plaintifl's  private  office  and  the 
witness.  It  was  aclmitted,  though  the  witness  did 
not  identify  the  voice  of  the  speaker  as  that  of  either 
of  the  plaintiffs  or  their  clerk,  and  the  court  held 
Uiat  the  ruling  was  proper.  Bahclav,  J.,  said:  "The 
courts  of  justice  do  not  ignore  the  great  improve- 
ments in  the  means  of  intercommunication  which 
the  telephone  has  made.  Its  nature,  operation, 
and  ordinary  uses,  are  facts  of  general  scientific 
knowledge,  of  which  the  courts  will  take  judicial 
notice  as  part  of  public  contemporar\'  history. 
When  a  person  places  himself  in  connection  wilh 
the  telephone  system  through  an  instrument  in  his 
office,  he  thereby  invites  communication,  in  relation 
to  his  business,  through  that  channel.  Conversa- 
tions so  held  are  as  admissible  in  evidence  as  per- 
sonal interviews  by  a  customer  with  an  unknown 
clerk  in  charge  of  an  ordinary  shop  would  be,  in 
relation  to  the  business  there  carried  on.  The  fact 
that  the  voice  at  the  telephone  was  not  identified 
does  not  render  the  conversation  inadmissible.  The 


■  People  V.  HodcoD  Blver  Teleptacne  Co.,  >l 

;  9.  c,  10  S.  Y.  St.  Kep.a82. 
'  Pngb  V.  Telephone  Co..  27  AJI>.  L.  J.  161. 1«. 
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nling  here  announced  is  intended  to  determihe 
nerely  the  admissibility  of  such  conversations  in  such 
^rcumstances,  but  not  the  effect  of  such  evidence 
after  its  admission.  It  may  be  entitled,  in  each 
instance,  to  much  or  little  weight,  in  the  estimation 
t)f  the  triers  of  fact,  according  to  their  views  of  its 
oredihility,  and  of  the  other  testimony  in  support 
or  in  contradiction  of  it,"  ' 

^  122.  Admissibility  of  CoDversationa  Received 
Throagli  a  Public  Telephone  Operator. — It  has  been 
tjeld  in  Kentucky,  by  a  divided  court,  that  where  a 
onversation  takes  place,  not  directly  between  the 
tarties  over  the  telephone,  but  through  the  operator 
I  charge  of  a  public  telephone  station — the  person 
(rho  receives  the  message  from  the  operator  can 
itate  what  the  operator  told  him — that  is,  can  de- 
iail  the  message  as  the  operator  delivered  it  to  him, 
provided  there  was  other  evidence  that  the  party 
iBsumed  to  be  speaking  at  the  other  end  of  the  line 
did  use  the  instrument  at  the  time.' 

9    123.      Where  the  Voice  of  the  Spe»l<er  was  Rec- 
tffnlzed. — A  telephone,  it  is  well  known,  delivers  a 

'  WoUe  V.  MiMouti  rBcific  B.  Co.,  'J7  Mo.  473;  B.  c,  10  Am.  St.  Bap. 
1A31.  Tbe  leanied  editor  of  tbe  Ifem  York  Laa  Joumat  indulges  in  tbe 
ifollowiog  coinmeDlg  OD  tbe  Inat  cited  decieioQ :  "We  bave  always  lelt 
doabtful  &s  to  wbetber  the  court  did  Dot  go  a  little  too  far  la  thU  case. 
a  evident  that  a  clerk  in  ac  ordinary  shop.  Id  apparent  charge  tbere- 
pt,  taHB  a  somewhat  different  autboiltyto  epeak  tor  bla  employer  than 
I  unknown  person  speaking  over  a  tclepbone.  Id  each  case  It  is  a 
gnestiOD  ol  presumptive  evidence,  but  tbe  preauniption  is  very  much 
ttronger  in  tbe  case  of  tbe  clerk  In  tbe  store  than  ol  tbe  weaker  over 
""  e  telepboDe.  Tbe  question  as  to  where  is  tbe  clerk  Is  absolutely  de- 
rmined ;  as  to  where  is  tbe  speaker  over  tbe  telepboue  is  only  a  matter 
tf  very  great  probability.  On  the  second  point,  that  an  Identliication 
f  tbe  voice  o(  the  speaker  tbrougb  Ibe  telephone  1?  not  necessary  to 
uJte  bia  declarations  adniissible,  we  think  the  court  went  to  a  very 
reat  extreme,  and  we  doubt  wbetber  this  ruling  should  be  followed." 
'Sullivan  v.  Kuykendall,  82  Ky.  483;  s.  C,  5fi  Am.  Rep.  901. 


sort  of  metallic  voice ;   yet  it  may  be  assuaied  tha 
whatever  peculiarities  of  speech  a  particular  pera 
may  possess  will  be  disclosed   by  this  instrumenl 
Whatever  skepticism  may  exist  as  to  the  power  t* 
recognize  the  voice  of  a  particular  person  over  th  - 
telephone,  it  has  been  held,  even  in  a  criminal  case? 
that  where  a  witneas  testifies  that  he  called  up  = 
particular  person  over  the  telephone,  and  recognize 
his  voice,  he  may  testify  as  to  the  communication 
which  he  made.' 

^  124.  Admlsslbtlitj-  of  Answers  of  Person  Oallfli 
up  where  Voice  not  Recognized. — This  question  V 
considered  at  length  in  a  decision  of  the  St.  Lou.  is 
Court  of  Appeals  in  1886.  The  sole  question  whic=li 
arose  on  the  record  was  whether  the  court  erred  i  a 
admitting  evidence  of  a  conversation  had  through  a 
telephone  between  the  plaintifTs  book-keeper  ar^<l 
a  person  who  answered  to  the  defendant's  naux  "*■ 
The  book-keeper  testified  that  he  "called  up  k— >>' 
telephone  to  the  general  office  of  the  Bell  Telephoa 
Company  for  defendant's  number,  and  was,  by  t2 
central  office,  connected  therewith  ;  that  the  list 
the  teleplione  company  showed  that  the  defenda| 
had  two  telephones,  one  at  his  undertaking  ests 
lishment  on  Franklin  avenue,  in  the  city  of  I 
Louis,  and  another  at  his  livery  stable,  on  OU  ve 
street;  that  witness  waa  not  certain  which  nurab^ser 
he  called,  but  that  his  best  recollection  was  that-^  it 
was  the  Olive  street  number;  that  there  was  an  i^3n- 
swer  from  the  defendant's  number  to  the  tolephc^'ie 
call ;  that  he  (the  witness)  did  not  know;  whoee  vc^^  ice 
it  was,  and  does  not  now  know  ;  tliat  the  witness  • 


People  V.  Ward  (.N.  Y.  Oyer  &  Terminer,  ISS3).  3  N.  Y.  CrUs.  3 
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tot  know  the  defendant's  voice,  and  did  not  know 
the  defendant,  but  that  he  asked,  through  thf  tele- 
phone, if  that  was  Stahl  (the  defendant),  and  the 
mswer  was  '  Yes.' "  The  witness  was  tli en  asked 
K>  give  the  conversation  then  had  through  tho  tele- 
phone with  tlie  party  answering  the  call.  In  re- 
Bpouse  to  this  question  the  witness  testified,  against 
iie  objection  of  the  defendant,  "  that  he  asked  why 
ibe  defendant  did  not  pay  the  bill  for  which  this 
loit  was  brought,  and  that  party  answering  said, 
'All  right;  I  will  attend  to  the  matter  about  the 
irst   of   tlie   month.'"     A    previous   witness   had 

istified  for  the  plaintiff  to  a  conversation  through 
ihe  telephone  in  a  similar  manner  with  the  de- 
fendant, whose  voice  the  former  witness  identified.' 

$  125.  ReaaoDB  for  Holdtnff  Suoli  TeHtlmuny  Ad- 
Ri««ibie. — The  foregoing  case  is  not  found  in  any  of 
the  digests;  it  has  entirely  escaped  the  attention  of 
the  legal  periodicals;  yet  as  it  is  the  only  case  in 
which  the  subject  has  been  considered  on  the  analo- 
gous authorities,  the  writer  feels  justified  in  nnb- 
lOining  the  argumentative  portion  of  the  opinion 
mtire.  Thompson,  J.,  delivering  tho  opinion  of  tho 
bourt.  said: 

"Weuvot  tliv  Kiiinioo  Ihut  Uidi-ourlcorrvcUyrulttd  tbut  the  toii- 
Mtoajr  «u  ailtuixeiblc.  We  sliotild  huv«  no  ilidiuiilty  in  a*i  buM- 
^  upuD  iirincijik*.  Intt  nc  finil  on  cxaniiniiUcin  of  Uw  UmVa 
iTTtal  <le<-iflions  upon  snalo^oiu)  nilvH  toiK'liinn  Uic  act iuIim));! lily 
I  evirlenop.  It  is  said  by  n  recont  writer  of  re]iutatJoD:  'Evi- 
Esee  that  a  |>em>ii  making  a  U-'uilt^r.  fuund  at  the  plat'e  of  biuil- 
a»  of  the  utlicr  imrty  a  (imuH  aitswvring  bi  thir  tiaiair,  mlut  a^l 
t  wa»  lli«  tima  and  a>liiult«>l  the  i;ontraia  to  l>c  hi».  tint  refuaed 
I  pay  tiui  nwrn-y.  i*  nmi|M-trnt  to  |^  t«  Uk-  jury  iijmu  Uir  (ituta- 
m  ot  hiciitity,  uul  mJtinent  to  npbold  a  verdi<;t. 
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held  in  Massachusetts  that  a  letter  received  through  the  post- 
office,  purporting  to  l)e  written  in  reply  to  a  letter  sent  to  the  per- 
son by  whom  it  piirjiorts  to  he  si^ed.  ia  admiasible  without  prwj* 
of  the  handwriting,  though  the  question  was  not  (teemed  impv 
tant  and  was  not  much  considered.'  •  "  •  lu  a  case  in 
Superior  Court  of  New  York  City,  evidence  that,  on  two  or  t 
occasions  when  the  witness  first  called  at  the  place  of  busioMt  «l 
the  defendant's  testator,  witness  was  told  that  the  teatabw  « 
out  of  town  and  that  there  was  no  one  to  represent  him,  and  tl 
subseqaently  the  witness  foiind  there  a  [)erson  answering  to 
the  name  of  the  defendant's  testator,  who  said  that  he  « 
man  and  admitted  the  contract  suexl  on  to  I>e  his,  but  refused  tl 
pay  the  money  due  thereon,  was  held  competent  to  go  to  the  jof 
on  the  question  of  his  identitj'  and  sufficient  to  uphold  a  Tcrdb 
for  the  plaintiff,  in  the  absence  of  any  evidence  tending  to  nbe 
suspicion  of  mistake  or  collusion.' 

"'Several  analogous  English  cases  are  also  found.     Thus,  i 
a  witness,  called  to  prove  the  defendant's  handwriting,  had  e 
responded  with  a  person  bearing  his  name,  who  dated  his  It 
from  Plj-mouth  Dock,  where  the  defendant  resided,  and  where  I 
appeared,  that  no  other  person  of  the  same  name  li%'ed. 
dence  of  the  defendant's  identity  was  held  sufficient-* 

'*In  like  manner  it  was  held  by  Lord  Kenyon  at  nisi  f 
if  a  letter  Ite  sent  to  a  partieular  person,  and  an  answer  be  r 
in  due  course,  the  fur  presumption  is  that  the  answer  was  n 
by  the  person  addressed  in  the  letter :    and  accordingly  he  i 
that  a  witness  who  had  so  written  such  a  letter  and  received  w 
an  answer,  might   l>e   examined  as  to  the  genuineness  of   anotj 
paper,  for    the  purpose  of   showing  whether  it   was   or  was  i 
written  by  the  |>erson  with  whom  he  had  this  corrospondence.* 

"Id  an  action  for  damages  for  a  negligent  injury  in  navi 
it  was  objected  that  the  evidence  did  not  show  that  the  def 
was  the  pilot  in  charge  of  the  vessel,  whereupon  the  plainlil 
called  out  in  open  court,  'Mr.  Henderson'  (the  name  of  the  d 
fendant),  and  a  man  in  court  answered,  -Here  :  I  am  the  pl(* 
'  ■  then  testified  that  the  man  who  had  so  answered  wu  I 
I  as  pilot.     It  was  held,  revetting  an  order  directil 

14  Mass.  296. 
».  Holbrook,  9  Bmv.  (S.  Y.)  B7,  US. 

•"'■  Pry,  Ryl.  AH.  90. 

,«lt.  Peake  Add.  Cw.  130. 
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aonsuit.  that  this  was  aiilBcient  evideuce  of  identity  to  go  to  the 
iry.' 

"In  anotber  case  the  witness  had  stated  that  he  had  introduced 
■  penoD  of  the  name  of  tlie  defendant  to  the  plaintiff  as  a  cus- 
ar,  and  that  he  saw  him  write  a  letter,  which  was  produceil, 
tnd  which  established  the  plaintiff's  claim;  but  the  witoess  had 
■ot  seen  the  person  since,  and  did  not  know  that  he  was  the  de-. 
fendant.  It  was  held  that  this  evidence  was  admissible,  and  was 
ffieient  to  support  a  verdict  tor  the  plaintiff.^ 
"In  an  action  against  an  alleged  acceptor  of  a  bill  ot  exchange, 
e  only  evidence  of  his  acceptance  was  the  testimony  ot  a  bank 
elerk  to  the  effect  that,  two  years  befoi'e.  he  saw  a  [wrsou  of  the 
defeodant's  ttame  sign  his  name  in  a  book ;  that  he  had  never 
>en  him  since,  but  that  he  thought  the  handwriting  was  the  same, 
Lod  had  since  seen  checks  bearing  the  same  signature.  It  was 
leld  that  this  evidence  was  admisailde.' 

1  a  similar  action  againat  the  alleged  acceptor  of  a  bill  ot  ex- 
re,  it  ajipeared  that  the  bill  had  been  sent  by  mail  for  accept* 
ince,  directed  Ui  'Charles  Banner  Crawford,  East  India  House," 
tud  that  it  had  been  returned  accepted,  'C.  B.  Crawford.'  A 
vitness  testified  that  the  signature  to  this  acceptance  was  the  sig- 
ttture  of  Charles  Banner  Crawford,  who  was  fonnerly  a  clerk  in 
be  P^ast  India  House,  but  the  witness  did  not  know  whether  that 
Wr.  Crawford  was  the  defendant.  It  was  held  that  this  was 
au£Scient  evidence  of  identity,  at  least  in  the  absence  of  an  afti- 
dant  to  show  that  the  defendant  was  not  the  same  [person.* 

"Any  person  examining  the  directory  of  the  city  of  St.  Louis, 
iriU  see  that  there  are  in  this  city  many  persons  who  possess  the 
•  chriatiau  and  surname,  but  such  circumstances  have  not 
^>erated  t«  do  aveay  with  the  familiar  rule,  acted  upon  iu  this 
tate.  and  so  far  as  we  know  in  all  other  jurisdictions,  that 
[entity  of  name  is  prima  facie  evidence  of  identity  ot  jjerson.* 
"It  was  held  in  Massachusetts  in  a  criminal  trial  that,  for  the 
nirpose  of  proving  that  the  defendant  had  made  certain  commuui- 
^tioDs   to   i>ersons    in    New   York,  e\idence  was  admissible  that 

Smith  V.  Benderson,  9  Mee«.  A  W.  7S8,  SOt. 
Sewell  V.  EvanB,  4  Ad.  &  El.  (N.  S.)  638. 
Harrington  v.  Fry,  8  Soolt,  384. 
Greenebleld»  v.  Crawford.  9  Mees.  &  W.  314. 
»  Flonrnoy  v.  Warden,  17  Mo.  435;  Qtit  v.  ^ 
ton,  SI  Ho.  379. 


8  Mo.  274;  State 
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certain  telegraphic  messages  in  his  writing  had  been  delivered  M 
the  operittors  of  the  telegraph  company,  other  evidence  heii^ 
given  to  the  effect  that  such  messages  were  tiy  the  opisnlura 
transmitted  over  the  wires  to  the  persons  to  whom  they  were  wl- 
di-eesed  by  the  defendant.  This  decision  was  approved  »iid 
applied  by  an  eminent  judge  in  a  celebrated  crimiual  trial.'  It.  is 
but  an  extension  of  the  familiar  rule  applicable  to  carriage  by  the 
post,  nnder  which  evidence  that  a  letter  was  depositeil  in  the  poel- 
olHce  properly  directed,  is  admissible  as  tending  to  ehow  lb>t  it 
was  received  by  the  person  to  whom  it  was  addresued,  proridcd 
that  such  person  were  living  at  the  place  to  which  it  was  di- 
rected, and  uBiially  received  his  letters  there.* 

"  U|>on  a  somewhat  analogous  principle  it  has  often  beeo  held 
that  in  case  of  the  death  or  absence  from  the  country  ol  a  9ul^ 
scribing  witness,  it  is  competent  to  prove  the  genuineness  nt  hii 
signature,  and  that  such  proof  will  raise  a  preanmption  of  Hit 
genuineness  of  the  signature  which  the  subscribing  witnCM 
attested.*  And  although  the  nde  has  not  been  universally  «■ 
cepted,*  it  seems  to  be  the  law  in  this  State.* 

"  But  laying  out  of  view  these  analogies,  a  decision  of  our  So* 
preme  Court  is  found  so  closely  anal<^ou8  to  the  case  at  bar  that 
it  may  be  treated  as  an  authority  which  we  should  not  be  at  liV 
erty  to  tlisregard.  The  actjon  was  under  the  statute  of  this  Stale, 
known  as  the  'Boat  and  Vessel  Act,'  for  the  non-performance  ol 
a  contract  allegecl  to  have  been  made  by  the  master  of  the  de- 
fendant steamboat  with  the  plaintiff  by  telegraph.  Evidencej  ~ 
^ven  tending  to  show  that  the  plaintiff  sent  a  dispat«b  ' 
defendant  st«aniboat,  which  was  delivered  to  her  officera. 
plaintiff  then  offered  evidence  tending  to  show  that  &  c 
purporting  to  come  from  the  master  of  the  steamboat  ii 
his  dispatch  addressed  to  him.  had  been  dehvered  for  t 
sion  in  the  telegraph  office  at  the  place  where  the  Iioat  v 


■  United  States  v.  Babcock,  S  Dill.  (U.  S.)  SH,  675,  per  Dillon,  J 

>  I  Greenl.  Ev.  Sec.  40;  Dana  v.  Kemble,  IS  Pick.  (Masa.)  119;  I 
V.  Hervey,  130  Maes.  167;  Huntley  v.  Whiitier,  105  Mass.  391; 
McHonigle,  m  Pn.  St.  150;  Bussard  v.  Levering,  II  Wbeai.  (C.  S 
Llndeiiberger  v.  Benll.  6  Wheat.  (U.  M.)  liM. 

=1  A<Ianis  V.  Kerr,  1  Bob.  &  Piil.  3(!] ;  Nelson  v.  Witlal,  1  Barn,  i 
V;  Sliiby  V.  Chaplin,  4  Johns.  401. 

•  Robnrds  v.  Wolf,  1  Dana  (Ky.),  lafi. 

'  Little  v.  CbnuviD,  1  Ho.  G2€. 
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1  been  rc<:civMl  by  him,  but  without  ofleiiug  to  prove  (hat  stK-h 

Mtch  had  beeo  in  lact  sent  by  the  master  of  the  defendant 

imboM,  or  with  hia  ooneeiit.     It  was  hHd  that  this  evidence 

I  admistiible.     fii  giring  the  opinion  of  the  court,  Scott,  J.. 

t:     'It  is  not  ex|H*Cted,  when  lueu   contract  by  telegraph,  that 

f  mm  afUrwards  to  be  bound  or  not,  as  their  jtassions  or  in- 

est  mxy  dictate.     Such  contracts  n]\tst  l>e  reg:arded  as  binding 

obligatory  as  if   made  in  the  ordinary  way.     Privat*  com- 

inicationH  relative  to  business.  ma<le  by  means  of  a  telegraph. 

laiiftlly  relied  (lu,  and  that  reliance  has  not  proved  unfounded. 

icn  men  consent  to  nee  the  t«legrai>h  for  the  purpose  of  mak- 

;  an  agirement,  there  is  do  hardship  in  sidmiitting  to  a  jury,  as 

dence  of  their  consent  to  such  an  agreement,  those  facta  and 

eumstaDC«e  which  are  received  by  nnd  acted  upon  by  mankind 

Cuiomunf eating  through  that  medium.     Mere,  the  defense  docs 

t  lurn  on  any  imposition  or  forgery  on  the  part  of  the  agents  of 

I  telegraph:  but  th«  plaintiff,  by  the  pleadings,  is  put  to  the 

t  of  the  contract  on  which  he  has  siie<l.     The  evidence  is 

iple  to  flhow  that  a  communication  was  made  by  the  plaintiff  to 

I  defendant :  but  the  difficulty  arisea  in  showing  that  the  answer 

tlttt  communication  was  from  the  agent  of  the  defendant.     The 

ntpfaic   agent  testiDes  that  the  dispatch  received  from    the 

dlltitf  was  delivered  to  the  officers  of  the  steaml>oat  Kol>ert 

bunpbell,  and  a  disjiat^^^h  in  answer  to  that  of  the  plainttD  was 

fepoaited  lu  his  office  to  be  forwarded  to  the  plaintiff,  which  was 

inOf  on  tile  next  day.     If,  under  such  cireunistaticeH,  any  j>erson 

Ikatl  re«'4-iviH|  a  dispatcli  in  answer  to  one  forwaiiled  by  him.  he 

■roid'l  not  have  failed  In  act  upon  it.     His  con<luci  would  have 

been  based  upon  the  faith  iiBtially  given  to  the  correctness  and 

Sdellty  with  which  auch  business  is  transacted  by  the  agents  of 

ihe  U'k-graph,     For  these  reasons,  we  are  inclined  to  the  opinion 

tliat  ihc-  vi,-ittence  offered  by  the  plaintiff  was  sufficient  to  permit 

Ibe  dis|>aich  to  be  rend  to  the  jur>'.  who  would  then,  from  all  the 

rircumiiUnoes.  deU-rminc  whether  It  was  Ihe  act  of  the  master  of 

till!  boat.'' 

"Tlie  only  decision  lo  which  we  have  Iwen  referred  where  the 
iiiiitnttDent  of  eoiumnnlcatlon  was  a  telephone,  is  that  of  the  Court 
at  Ap|K-attt  iif  Kentoeky.  in  the  case  of  Sullivan  v.  Kuykendall.* 


* 


.  :    *       X.'...  t  _  .-i 


nvv... -.  .  or.i  •:    »*  .r:   '.    .--  i*-  :    -liii*-    ""-r  ""_u*  t-z^*.      I:  -w-teliiK'L 

>-..  ■  .»—^   :i^  ■-•I '.•'..*  *. '"'•■*r*-i   :.:•  c  ~^rr  IT-:!":'-".: i*r  "'?*-••  "izjii^jc c^.- 

v..  .1-    if?i...-«    f  ..*-:  lit!  .J.  -jjr    "..T. j,l 'raz-"*a#:*n« c-  :<    -ciiae** 

.w^^^x  '•   "."   —  ".•i-    .-.1  "---i..     Ti»r  ■:»r.'T:if:or.  ilr^'.'*iz^  a  very 
•'■>•."  .■.-;.•...-..  ;-i-    -.cit-  .1".-.  t:'.!   ■  i — .  r  ^^.-i.^  :i:A:.  ^r  "iliinji-- 
V-  *  ,>   ^-i-:.^:  ^  .  ;^-^    f   -.-,^   ■.-..•■.-.-:  .'.'ir:  >  r*r7-«:^ei  :•>  hive  n?*' 

.'.>•.*  '.'/.v..-;.  .;.l"'. .     N/  l--*":  "-rn'  iii^v  inK-riA:::  "••  urines*  mn 
pr«r'";-^.-.  •;.-  -^:;--  ''.riAn'r.rr  *.•  t:.A:  ttLii-L  :ht:  iriines*  was  aL 

*;,<•).'  :<•-:/*''':•:•."<:  x-;.-*:^  xhr'r:^':,  ^La:  !-  kri'-wn  a*  :he  t-entral  office 
A  'or.v<-r-ar,:ori  ♦rii-'ir--.     Ir  iiiay  •*•  relative  to  the  m».^t  importan 
r/ir»^t>.r-  r,f   h',-;i,«--i-.     It  rnay  invoivr  a  c-ontraot   for  the  »ale 
h'//i'I-j  rih'J  -to'l-:-.  iij-tni'-Tion*  from  a  ]>rineipal  to  his  agent  touc 
\u'/  if/jf/^/rtrin?  :ran-a'-tiorj«..  or  the  acknowledgment  of  a  debt  du^ 
ttjt'l   it  f/roffji«<!  to  pay  the  ^aine.     The  u«e  of  this  instnime 
frj/:ilitjit<-i^  hiMJfi*'-^  to  sjiich  an  extent  that  it  would  l>e  very  prej 
*\\*;'tu\  to  th<'  JijterestH  of   the  business  eonimiinitv.  if   the  court- 
wi-n-  to  liol'l  that  biisjne:^.s  men  are  not  entitled  to  act  upon  th 
fnitli  of  b«-ifirr  able  to  jrjve  in  evidence  to  juries  replies  which  the 
M'^-eivf    to   r-omniiinications   made  by   them  to  persons  at  ther 
iMiffil  pla'CH  of  business  in  this  way. 

' Th*'  jiiMjrfiHriit  of   the  circuit  court  will  be  affirmed.     It  is  #= 
ordfiixl.     AM  th«'  judj^es  eoncur."* 

()    I '20.      Taxation  of  Telephone  Companies."~Ti~ 

lirincipal    corporution   established  to    develop  t 
^rojit  iriv«*ritioii  was  organized  under  a  special  act 
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t  UIoIm*  I'rintiiiK  <:o.  v.  Htahl,  %^  Mo.  App.  451-459. 
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le  legislature  of  Massachusetts,  "to  incorporate 
le  American  Bell  Telephone  Company."  It  was 
lid  by  the  Supreme  Court  of  the  United  States,  in 
le  Telephone  Cases,  already  alluded  to,"  that  the 
thority  conferred  by  this  special  act  authorized  it 
select  its  corporate  name,  and  made  the  certifi- 
tte  provided  by  another  statute'  conclusive  of  its 
orate  e.\istence.  Thus  organized,  this  com- 
.ny  proceeded,  as  many  companies  organized  to 
develop  patented  inventions  now  do,  to  establiah 
Bob-corporations,  so  to  speak,  in  each  of  tlie  States, 
hich  were  to  be  its  licensees,  for  the  supposed 
,9on  that  such  a  course  would  obviate  sundry 
tws  unfriendly  to  foreign  corporations.  To  these 
lb-corporations  it  leases  its  instruments  and 
^eDses  tlieir  use.  The  entire  business  of  furnish- 
ig  telephonic  facilities  to  the  public,  which,  in 
didition  to  the  instruments,  involves  the  mainte- 
,nce  of  an  extensive  plant,  consisting  of  wires, 
lee,  etc.,  is  carried  on  by  these  local  bodies,  who 
ceive  the  compen-^atiou  paid  by  the  public,  which 
MiBtitutes  the  entire  earnings  arising  from  the  use 
jd  employment  of  the  company's  instruments  in 
le  particular  territory.  The  Bell  Company  re- 
sives  from  the  local  companies,  as  compensation 
IT  the  use  of  its  instruments  at  its  office  in  Boston, 
royalty  payable  monthly,  in  advance,  without  re- 
lird  to  whether  the  instruments  are  used  or  not. 
I  has  no  office  or  officer,  unles.^  it  be  those  of  the  local 
lupanies,  and  has  no  direct  liusiness  relatiom^ 
ith  the  public.  In  a  case  where  these  facts  were 
tveloped,  wherein  the  relations  between  the  parent 

JM*.  f  103. 

IUm.  Bt.  ISni.  di.  934,  Mil. 
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corporation  in  Massachusetts  and  the  subcorporation 
in  New  York  were  under  consideration,  it  was  hel< 
that  the  local  companies  were  its  licensees j  and  not  it 
agents;  and  that  it  was  not  * 'doing  business"  in  Ne^ 
York,  within  the  meaning  of  a  statute  of  that  State,*^  ^* 
taxing  the  gross  earnings  of  telephone  companies^^s 
* 'doing  business"  in  this  State.*  It  appeared  that-c*1i 
the  contracts,  in  addition,  provide  for  the  use  ol 
private  lines,  and  require  leases  for  the  use  of  teli 
phonic  instruments  to  the  patrons  of  such  lines 
be  made  in  the  name  of  the  Bell  Company ;  but  it- 
was  stipulated  that  the  provision  was  inserted  in  tb( 
contracts  to  prevent  the  illegitimate  use  of  private 

lines  by  unauthorized  persons,  and  to  guard  against 

infringements  of  the  company's  patents.  It  also- 
appeared  that  the  management  and  control  of  the- 
entire  business  was  confided  to  the  local  corporations, 
without  any  material  distinction  between  the  various 
classes,  and  that  they  collect  the  dues  for  the  pri- 
vate lines,  as  in  ©ther  cases,  paying  the  Bell  Com- 
pany a  royalt}^  for  the  use  of  the  instruments.  In 
view  of  these  facts,  the  court  held  that,  even  in  re- 
spect of  the  private  lines,  the  local  corporations 
were  not  agents  of  the  parent  corporation.' 

^  127.  Taxation  of  Stock  of  Parent  Corporation 
in  Local  Corporation. — Upon  the  facts  stated  in  the 
preceding  section,  the  fact  that  the  Bell  Company 
was  a  stockholder  in  the  local  corporations  did  not 
render  its  local  stock  taxable  in  New  York  under  a 
statute  of  that  State,*  taxing  the  capital  stock  of  all 

1  Laws  N.  Y.  1881,  ch.  361,  §  6. 

*  People  V.  Ameiican  Bell  Telephone  Co.,  117  X.  Y.  241;  8.  c,  22  N. 
E.  Rep.  1057;  s.  c,  27  N.  Y.  J?tateRep.  459. 

s  Ibid. 

*  Laws  N.  Y.  1881,  ch.  301,  §  3. 
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corporations  doing  business  in  the  State."  A  sim- 
ilar view  was  taken  of  this  question  in  Pennsylvania, 
the  Supreme  Court  of  that  State  holding  that  the 
feet  that  the  Bell  Company  had  an  office  within  the 
State,  and  made  contracts  with  the  local  corpora- 
tions for  the  introduction  and  use  of  its  apparatus 
within  the  State',  by  which  contracts  it  reserved  to 
itself  the  right  to  take  possession  of  the  instruments 
and  use  them,  upon  certain  breaches  of  the  contract 
by  the  local  companies  did  not  render  the  parent 
company  liable  to  taxation  upon  its  capital  stock, 
under  the  Pennsylvania  act  of  June  7,  1879,  un- 
less upon  such  breach  oi  the  contracts  it  should 
come  into  the  State  and  use  and  operate  the  tel- 
ephones itself.' 

I2S.    Liceuse  T»i.— Undoubtedly  the  State  may 

impose  a  license  tax  upon  a  telephone  company  for 

e  privilege  of  doing  business  within  its  limits,  or 

ay  authorize  a  municipal  corporation  to  impose 

ch  a  tax  for  a  like  privilege  within  the  town  or 

ty.     But  it  has  been  held  that  where  the  State 

imposed  upon    such    a   company    an    annual 

<2<!nse  fee  in  lieu  of  all  taxes  for  any  purpose,  a 

■«micipal    corporation    cannot    impose  a   general 

<:en8e  fee.'     So.  it  has  been  lield  that,  if  a  munici- 

a.1  corporation    grants   to    a    telephone   company 

'^'itliout  charge,  the  privilege  of  erecting  its  poles 

^loiig  the  public  streets,  it  thereby  disables  itself 

oposing  a  charge  of  five  dollars  per  pole  upon 


*  Pwpto  T.  AmcrU'Bii  B«U  Tel.  Co..  117  N.  V.  341;  a,  c.  22  N.  E. 
;  I..  «!..  27  N.  y.  SUl«  Bep.  458. 

*Cmb.  v.  Auidrlcaii  B«ll  Telepboae  (;o..  139  Pa.  SI.  317;  s.  c,  46 
|P*>lU.Le,,  lut.aUi  21  W.  N.C.187;  18  All.  Rap.  12^. 

*  WUcofuIn  Tttleplinne  Co.  *.  0»bkueta.  R3  Wl».  31. 
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^.. 


^    136,      Public    Nature    of    tlielr    Employment*"   i 

lu  England  the  obligation  of  a  telegraph  company 
to  its  customers  is  regarded  as  resting  merely  in 
contract,  and  to  be  measured   only   by  the  ag^e^ 


t  made  between  the  parties/  This  rule,  which 
bles  a  corporation  engaged  in  a  public  employ- 
it  to  dictate  to  the  scattered  members  of  the 
imunity  who  must  employ  it,  the  terms  upon 
fch  it  will  serve  them,  has  not  found  favor  in  the 
ierican  courts.  In  those  courts  it  is  regarded  as  a 
(lie  institution.  It  serves  a  public  purpose.  The 
piise  of  the  right  of  eminent  domain  is  a  condition 
Jntially.  precedent  to  its  existence,  and  special 
JB  are  generally  enacted  for  the  preservation  of 
property  and  for  the  secrecy  of  business  com- 
nications  made  over  its  lines.' 

•137.  Not  Liable  as  Common  Carriers. — By  the 
iciplesofthe  common  law,  originating  in  what  in 
pand  was  called  the  c(t«(omo/iAereo/7n.,  a  common 
per  is  liable  for  the  loss  or  damage  of  goods  en- 
Ited  to  him  for  carriage,  happening  through  any 
6r  agency  than  the  act  of  God  or  the  public 
my.     It  is  well  known  that  the  reason  for  im- 

hjrlard  t.  Colted  Kiogdom  Tel.  Co.,  L.  R.  4  Q.  B.  700;  Dfckson 
liter*!  Tel.  Co.,  3  C.  P.  Div.  1 ;  a.  c,  3  C.  P.  Div.  62. 
brta  Y.  Alta  Call(onil&  Tel.  Co.,  13  Cal.  433;  De  Rati?  v.  New 
If  etc.  Tel.  Co..  30  How.  Pr.  413;  1  Dalj-  (N.  Y.),  547;  Passmore  v. 
Urn  Union  Tel.  Co.,  78  P&.  St.  242;  Western  Union  Tel.  Co.  v. 
t,  16  Ulcli.  &2R;  a.  c,  2  Thoinp.  Neg.  828;  W&nn  v.  Weateru 
p  Tel.  Co.,  37  Mo.  481;  Western  Union  Tel.  Co.  v.  S hotter.  71 
nO;  Western  Union  Tel.  Co.  v.  Blancbard,  68  Id.  309;  a.  c,,45 
mep.  480;  Tyler  t.  Western  Union  Tel.  Co.,  60  ni.  421 ;  s.  c,  U 
Sep.  S6;  Sweetland  v.  Illinois,  etc.  Tel.  Co.,  27  Iowa,  433;  s.  c, 
I  Tel.  Cu.  471 ;  Banlett  v.  Western  Union  Tel.  Co.,  02  He.  30V, 
plt««M  V.  United  States  Tel.  Co..  48  N.  Y.  133;  s.  C,  8  Am.  Hep. 
■  Eerl,  C;  Allen  Tel.  Cas.  663;  Teleffrapb  Co.  v.  Qrlswold,  37 
t.  301;  B.  C,  41  Am.  Rep.  500;  New  York,  etc.  Tel.  Co.  v.  Drj-- 
6  pK.  St.  298;  9.  c.  Allen  Tel.  Cm.  157;  Woll  v.  Western  Union 
p.,  «a  Pa.  8t.  83;  8.  c,  1  Am.  Bep.  3S7;  Western  Union  Tel.  Co. 
a,  c. ,44  Am.  Rep.  589;  Candee  v.  Wealern  UaloQ 
i.  4711  >•  c.  17  Am.  Rep.  452;  Abraham  v.  Western 
9  Weal  COMt  lUp.  163;  a.  c.  11  Sawy.  (U.  a.)  38. 
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posing  this  stringent  liability  upon  a  common 
Her  was  to   protect  the  public  against  thefts  ai 
other    raifipriaions  of  the  carrier's  servants.     Tl 
same  reasons  do  not  apply  in  the  case  of  a  telegraj 
company  ;  for,  in  a  strict  sense,  there  is  nothing 
steal ;  nor   is   there  a  strict  analogy  between  t 
tcansmission  of  news  by  electricity  and  the  carriagT 
of  goods.      In  telegraphy  no  ponderable  substance 
is   transmitted.      The   telegraph    compauy   merely 
undertakes  to  perform   a   service  for  the  sender  of 
the  message.     This  he  is  obliged  to  perform  through 
the  agency  of  servants  more  or  less  skillful ;  of  in- 
struments more  or  less  perfect;  by  the  use  of  a 
subtle  fluid  or  force,  the  nature  of  which  is  still  un- 
known to  science,  which  is  liable  to  work  imperfectly 
in  consequence  of  induction,  atmospheric  disturb- 
ance, and  a  variety  of  physical  causes  not  entirely 
within  human  control.     Such  being  the  nature  of 
the  employment,  the  courts  have  finally  united  i^ 
the  view  that  a  telegraph  company  is  not  liable 
an  insurer  against  all  accidents  not  the  result  of 
act  of  God  or  of  the  public  enemy,  as  is  a  com: 
carrier.' 


re  of 
id  in_j| 


1  Tyler  v.  WeBterii  Union  Tel.  Co.,  60  Ul.  421 ;  p.  c,  14  Am.  Rep. 
BSroey  v.  New  York,  etc.  Tel.  Co.,  IS  Md.  341;  8.  c,  Alien  Tel.  Cte. 
19G:  ElIU  V.  American  Tel.  Co.,  13  Allen  (Mug.),  236;  s.  c„  Allen  Tel. 
Cbb.  306;  Orinnell  t.  Western  Union  Tel.  Co.,  113  M«ga.  398;  a.  c,  18 
Aid.  Bep.  485;  WeEtern  Union  Tel.  Co.  v.  Carew,  IS  Micb.  52r>;  8.  c. 
Allen  Tel.  Cas.  345;  s.  c,  2  Tbomp.  Neg.  828;  Leonard  v.  New  York, 
etc.  Tel.  Co.,  41  N.Y.  544;  B.  c,  1  Am.Rep.4«;  s.  c,  Allen  Tel.  Cm. 
600;  Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132;  s.  c,  8  Am.  Brp. 
636;  Allen  Tel.  Cas.  863:  Scbwartz  V.  Atlanile.  etc.  Tel.  Co.,  18  nun 
(N.Y'.).  157;  De  Rutte  V.  New  York,  f  lu.  Tel.  Co.,  1  Daly  (N.Y'.),  547; 
a.  <;..30Ilow.  Pr.403;  Telegraph  Co.  v.  OrlBwold.  37  OMo  6t.  SOI;  b. 
C,  41  Am.  Rep.  500;  New  York,  etc.  I'el.  Co.  v.  Dryburg,  35  Pa.  gi. 
396;  B,  c.  Allen  Tel.  Caa.  157;  Pinekney  v.  Weetcrn  Union  Tel.  Co.,  lU 
8.  C.  71;  Abraham  v.  Weatern  Union  Tel.  Co..  (I  West  Coa«  Rep.  162; 
Baxier  y.  Dominion  Tel.  Co,,  37  Up.  Can.  Q.  B.  470;  Balilwlu  v.  Unlti 


NOT  LIABLE    AS   COMMON    CARRIERS.  Ifi3 

^  138.  BeasouH  for  Dlstiu^nlshlne  Their  Liability 
tVom  That  of  a  Conimon  Carrier. — The  reasons  for 
distinguishing  the  two  employments  have  heen  fre- 
quently and  forcibly  stated,  but  nowhere  with 
greater  clearness  than  in  the  opinion  of  Johnson, 
J.,  in  Breese  v.  United  States  Telerjraph  Company,' 
follows :  "  T  cannot  refrain  from  observing  here. 
Ifaat  the  business  in  which  the  defendant  is  en- 
gaged, of  transmitting  ideas  only  from  one  point  to 
another,  by  means  of  electricity  operating  upon  an 
extended  and  insulated  wire,  and  giving  them 
expression  at  the  remote  point  of  delivery  by  certain 
OQechanical  sounds,  or  by  marks  or  signs  indented, 
which  represent  words  or  single  letters  of  the  alpha- 
bet, is   so    radically    and   essentially    different,  not 

BlatM  Tel.  Co.,  45N.  Y.  744;  8.  c.  54  Barb.  (N.  Y.)  flOS;  tl  Abb.  Fr.  (N. 

B.)  400;  1  ],aiw..  (N.  Y.)  laS;  I'liMmore  v.  Wegtern  Union  Tel.  Co..78Pft- 

"t.SJfl:  W*nn*.  WeBtern  UnionTel.  Co.,37  Mo.47a!  Washington,  etc. 

Tt\.  Co.  V.  Hob§OD.  15  Uratl.  (Va.)  122;  Bartlett  v.  Western  Union  Tel. 

Co.,  63  He.  200;  Wegtero  Union  Tel.  Co.  v.  Footaioe,  5S  Oa.  433;  Camp 

».  Weatcrn  Union  Tel.  Co.,  1  Mete.  (Ky.)  IW;  Bryant  v.  AinerlcAD  Tel. 
„1  Daly  (N.Y,),  573,  oSA;  Aiken  v.  Telefp-aph   Co..  5  S.  C.  358; 

iHcluon  V.  Reuier'i  Tel.  Co.,  3  C,  P.  DW.  1,  7;  s.  c,  2  C.  P.  Dlv.  62; 

Towler  v.  Western  Union  Tel.  Co..  SO  Me.  3St-,  a.  c,  6  Am.  Rep.  211, 
I,  optalOD  by  Foster,  J.  \  Little  Boi-k,  etc.  Tel.  Co.  v.  Davis,  41  Ark. 

r»i  WiMtern  Union  Tel.  Co.  v.  Maatord,  67  Tenn.  190;  8.  c,  10  Am.  St. 

Sep.  eSO:  Abrabam  v.  Western  Union  Tel.  Co.,  23  Fed.  Rep.  315.    It 
J  Wd  In  CalUoroia,  Id  1S5Ii,  that  lelegrapb  companies  are  common 

carrkre  and  subject  to  tlie  severe  rule  o(  liability  o[  gnch  carriera. 
^"^lu  V.  Alta  CalUomia  Tel.  Co.,  13  Cal.  422.  But  In  1874  ttals  rule 
raj  cbanged  lu  tbat  Slate  by  tbe  adoption  ol  the  civil  code  (Civ.  Code 
U.  f  aie8),  which  provides  ttiat  sucli  eompanieR  are  not  common 
irrien,  bnt  "must  use  great  care  and  diilgqnue  in  the  transmission 
mil  delivery  of  moHaa£ei>."  A  corporation  which,  though  organized 
ndn  the  N.  Y.  Hiat.  of  184S,  ''tor  the  Inc-orporatiuu  and  regulation  o( 
•lefrapb  cumpanlfls."  has  In  Its  service  messengerg  to  dtliver  parcel* 
JtT  IhOM  who  nwy  «io  employ  It,  is  liable  lor  a  loss  occasioned  by  the 
Whnrrr.  by  Its  messenger,  of  a  parcel  contrary  to  the  loslruclions  of 
bfl  Muder.  Folber  v.  Uanbaltan  Dtsl.  Tel.  Co.,  3  N.  T.  Supp.  116;  s. 
J^t>Ahh.  a.  V.  (N.  Y.)  121.  See  aUo  ante,  §  1IB. 
>  4£  Barb,  f  V.  Y.^  274,  an2;  g.  c.,  31  How.  Pr.  (N.  Y.)  86. 


only  in  its  nature  and  character,  but  in  all 
methods  and  agencies,  from  the  business  of  trad 
porting  merchandise  and  material  substances  fro! 
place  to  place  by  common  carriers,  that  the  peculiaT 
and  stringent  rules  by  which  the  latter  are  control- 
led and  regulated,  can  have  very  little  just  and 
proper  application  to  the  former.  And  all  attempts 
heretofore  made  by  courts  to  subject  the  two  kinds 
of  business  to  the  same  legal  rules  and  liabilities, 
will,  in  my  judgment,  sooner  or  later,  have  to  be 
abandoned  as  elumay  and  undiscriminating  efforts 
and  contrivances  to  assimilate  things  which  have 
no  natural  relation  or  affinity  whatever,  and,  at 
best,  but  a  loose  and  mere  fanciful  resemblance. 
The  bearer  of  written  or  printed  documents  ; 
messages  from  cue  to  another,  if  such  was  his  bu^ 
ness  or  employment,  might  very  properly  be  calla 
and  held  a  common  carrier;  while  it  would  obvioual 
be  little  short  of  an  absurdity  to  give  that  designJ 
tion  or  character  to  the  bearer  of  mere  verbal  ma 
sages,  delivered  to  him  by  mere  signs  of  speech,  to  h 
communicated  in  Hke  manner.  The  former  would 
have  something  which  is,  or  might  be  the  subject 
of  property,  capable  of  being  lost,  stolen,  and 
wrongfully  appropriated ;  while  the  latter  would 
have  nothing  in  the  nature  of  property  which  could 
be  converted  or  destroyed,  or  form  the  subject  or  ^ 
larceny,  or  of  tortious  caption  and  appropriation, 

even  by  the  'king's  enemies.'  "  More  briefly  stated ^ 

by  another  judge,  a  telegraph  company  is  not  held — M 
to  the  liability  of  a  common  carrier,  because  tht^^ 
transmission  of  messages  is  necessarily  subject  to^^ 
tlio  risk  of  mistake  and  interruption:  "The  winS-ff 
is  exposed  to  the  interference  of  strangers ;  a  SOT'^^Jj 
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harge  of  electricity  in  the  atmosphere,  or  a  failure 
of  or  irregularity  in  the  electrical  current,  may  stop 
eommunication  ;  and  it  is  continually  subject  to 
danger  from  accident,  malice  and  climatic  influence; 
while  the  company  has  not  the  actual,  immediate 
custody  of  the  mesBage,  ae  the  common  carrier  has 
of  the  merchandise  it  carries.'" 

^  139.  Remote  Analogy  to  the  CndertaktnK  of  a 
Common  Carrier. — Some  courts  have  found  an  anal- 
9gy  between  the  undertaking  of  a  telegraph  com- 
,})any  and  that  of  a  common  carrier.'  But  it  has 
been  well  said  that  the  analogy  is  not  perfect,'  and 
it  has  been  denied  in  an  English  case  that  there  is 
jiy  analogy.*  But  the  discussion  is  meaningless; 
br  all  the  decisions  unite  on  the  proposition  that  a 
el^;raph  company  /s  not  liable  us  an  insurer,  but 
nly  by  reason  of  neglif/euce  or  ivillful  default  in  the 
erformance  of  the  duty  which  it  undertakes. 

^140.        Uable    for    What    Desree    of  Care.  —  The 

l^ree  of  care  which  telegraph  companies  are  bound 
>  bestow  upon  the  performance  of  their  duties  is 
ttriously  stated.  It  is  sometimes  said  that  they 
aght  to  uee  "a  high,  perhaps  the  very  highest 

legree  of  care  and  diligence  in  their  operation,'" 

■  Smith  T.  Weetern  Untoa  Tel.  Co,,  en  Ky.  104;  s.  c.,4  Am.  St.  Rep. 
e,  130.  opInloD  by  Holt,  .1. ;  citing  Western  Union  Tel.  Co.  ». 
IftBefaud,  98  Oa.  299;  s.  c.  -15  Am.  Rep.  480, 

»  We«t«n  Union  Tel.  Co.  v.  Hope.  U  Bradw.  (111.)  389;  True  v.  In- 
raattonAl  Tel.  Co.,  60  Me.  R;  a.  c,  11  Am.  Rep.  1C6;  Telegraph  <;o,  t. 
rlawold,  37  Oblo  Bt.  301 ;  9.  c.  41  Am.  Rep.  500.  See  alto  ManTllle  t. 
'Mtcni  Union  Tel.  Co..  37  Iowa.  214;  B.  C,  IS  Am.  Rep.  8;  Tfler  v. 
'«st«ni  Union  IVl.  Co..  (10  ni.  421,  427. 
t  Aiken  v.  Telegrapb  Co.,  S  S.  0.  3B8. 

•  PUrtord  V.  United  KloKdom,  etc.  Tel.  Co..  L.  R.  4  Q.  B.  714,  per 
1Mb.  J. 
W«t«rn  Uoloo  TaI.  Co.  v.  Csrew,  16  Mich.  626;  1>ler  y.   ffwterii 
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or  "exact  diligence.'"     Other   courts  are  satisfiel 
with  "  ordinary  care  and  vigilance,'"  or  "due  and 
reasonable  care,"  as  stated  by  Bigelow,  J.,  in  an 
important  case.*     Perhaps  there  is  little,  if  any  dif- 
ference in  these  terms  as  applied  to    cases    under 
<iiscu8sion.     They  all  undoubtedly  mean  that  these 
corporations  shall  use  a  degree  of  care  proportionate 
to  the  hazards  and  possibilities  of  mistake  in  tha 
business.'     As  the  transmission  of  dispatches  is  ; 
most  delicate  operation  in  many  particulars,  ordi- 
nary diligence  in  the  operation  and  management 
of  telegraph  lines  would  demand  a  degree  of  atten 
tion  from  the  agents  of  the  companies  fairly  denoix 
nated  extraordinary  when  applied  toother  concen 
of  life. 

$141.  View  that  They  are  Liable  for  a  High  Dep 
of  Diligence,  Skill  and  Care. — "The  degree  of  care," 
it  has  been  reasoned,  "which  these  companies  are 
bound  to  use,  is  to  be  measured  with  reference  to 
the  kind  of  business  in  which  they  are  engaged. 
As  compared  with  many  other  kinds  of  business, 
the  care  required  of  them  might  be  called  '  great 
care.'  While  meaning  really  the  same,  it  is  variously 
stated  by  different  courts  in  the  decisions  to  which 
we  have  referred:  '  due  and  reasonable  care,'  *  ordi- 
nary care  and  vigilance,'  'reasonable  and  proper 
care,'  'a  reasonable  degree  of  care  and  diligence,' 
'  care  and  diligence  adequate  to  the  business  which 

1  pMsmore  v.  Westero  Union  Tel,  Co.,  78  Pa.  St.  Mi. 

'  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  7-U,  Tr.l. 

^  Ellis  V.  American  Tel.  Co.,  13  Alien  (Mass.).  326. 

•  Weitern  Uulon  Tel.  Co.  v.  Edaali,  63  Tex.  668:  Womack  \.  Wester 
UniODTel.Co.,  Q8  Tex.  176:  Western  Unioo  Tel.  Co.  \.   Bro«eobe,  1] 
Tex,  65*;  B.C.,  10  S.W.  Rep.  734;  Gulf.  etc.  R.  Co.  v.  Wilson,  88  •; 
739;  s.  C,  7  9.  W.  Rep.  653;  Beasley  v.  Western  UnlonTel.  Co~3SFi 
Rep.  181. 
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they  undertake;'  'with  skill,  with  care,  and  with 
attention;'  'a  high  degree  of  responsihility.'  Tiiese 
are  but  the  varied  forms  of  expressing  the  require- 
ment of  what  is  known  in  law  as  ordinary  care,  as 
applied  to  an  employment  of  this  nature,  an  em- 
[iloyment  which  is  not  that  of  an  ordinary  bailee. 
The  public,  as  a  genera!  rule,  Iiave  no  choice  in  the 
selection  of  the  company.  They  have  none  in  the 
selection  of  its  servants  or  agents.  They  have  no 
control  over  the  agencies  or  instrumentalities  used 
n  conducting  the  business  of  the  conipany.  The 
public  must  take  the  agencies  which  the  company 
furnishes,  and  they  have  no  supervision  over  its 
jBianageraent  or  methods  of  performing  the  service 
"  ich  it  holds  itself  out  as  willing  and  ready  to 
irform.  And  while  we  do  not  hold  that  these 
impanies  are  common  carriers,  and  subject  to  the 
ftme  severe  rnle  of  responsibility,  we  think  that 
hose  who  engage  in  the  business  of  thus  serving 
he  public  by  transmitting  messages  should  be  held 
©  a  high  degree  of  diligence,  skill  and  care,  and 
hould  be  responsible  for  any  negligence  or  unfaith- 
lilness  in  the  performance  of  their  duties.'"  It  is 
llso  stated  that  "  a  telegraph  company  which  hold.s 
iteelf  out  to  the  public  as  ready  to  transmit  all  nies- 
«ges  delivered  to  it,  is  bound  to  have  suitable  in- 
struments and  competent  servants,  and  to  see  that 
he  service  is  rendered  with  that  degree  ot  care  and 
till  which  the  peculiar  nature  of  the  undertaking 
requires."  But  it  is  also  said  that  this  duly  would 
lot  impose  a  liability  upon  the  company  for  want 
If  skill  or  knowledge,  not  reasonably  attainable  in 

-  >  Fowler  v.  Wealeni  Union  Tel.  Co.,  80  Me.  381 ;  3.  c.  6  Km  St  R.., 
11. 215,  per  Foster,  J.  '       "''''■ 
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the  art,  nor  for  errors  or  imperfections  which  6 
from  causes  not  within  its  control,  or  which  are  not 
capable  of  being  guarded  against.' 

^  142.  Whether  the  Itequtslte  Degree  of  Oar«  wtw 
Employed  la  a  Qnestion  for  a  Jury.— As  in  Other  ac- 
tions for  damages  grounded  on  the  negligent  failure 
of  the  defendant  to  perform  a  duty  voluntarily  as- 
sumed by  contract  or  cast  upon  him  by  operation  of 
law,  the  question  whether  he  has  exercised  the  care 
required  of  him  in  the  given  case  will  be  a  question 
for  a  jury,  exeept  in  cases  where  the  evidence  is  bo 
clear  and  unequivocal  that  fair-minded  men  could 
not  entertain  a  doubt  upon  it,  in  which  case  it  will 
be  a  question  of  law  for  the  court.'  An  instruction 
that  "the  question  of  diligence  is  one  to  be  deter- 
mined by  the  jury  from  all  the  facts  and  circum- 
stances; and  if  you  believe  from  the  evidence  that 
defendant  used  such  care  and  diligence  as  a  prudent 
man,  under  like  circumstances,  would  use  in  his 
own  behalf  to  deliver  the  message,  and  failed 
through  no  fault  of  defendant  company  or  its  agents 
or  employees,  then  you  will  find  for  defendant,"  has 
been  held  sufficient  on  the  question  of  negligence.' 

^  143.  Bound  to  Transmit  all  Lawful  Aless^ceB  Tend- 
ered.— Telegraph  companies  are  the  servants  of  the 
public,  and  are  bound  to  act  whenever  called  upon, 
their  charges  being  paid  or  tendered.  They  are  in 
that  respect  like  common  carriers,  the  law  imposing 
on  them  a  duty  which  they  are  bound  to  discharge. 
The  extent  of  their  liability  is  to  transmit  correctly 


■  Fowler  V.  Weatern  Union  Tel.  Co.,  SO  M«.  381 ; 

211,  21G,  per  Foster,  J. 
'  %  Tbomp.  Neg.  1235  el  ieq.;  2  Tboinp.  Tr..  $$  ]' 
*  GuW,  etc.  B.  Co,  V.  WilBOD,  69  Tes.  789;  a.  C. 

(«ua  nom.  Gulf,  eCc.  R.  Co.  v.  Stiller.) 
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message  as  delivered."  They  cannot  avoid  lia- 
fllity  on  the  ground  that  compensation  was  not 
ftid  at  the  time  the  message  was  deUvered  by  the 
der,  if  the  agent  declined  to  receive  the  compen- 
ilion  at  that  time,  and  requested  that  the  person 
whom  the  message  was  sent  be  allowed  to  pay." 
^  144.  And  Under  Reasonable  RegrnlatloiiB. — It 
18  been  reasoned  that  such  companies,  by  accept- 
g  the  benefits  of  the  law  authorizing  the  condem- 
ition  of  land  for  the  erection  of  their  lines  and 
lildings,  place  themselves  under  an  obligation  to 
le  public  to  permit  the  use  of  their  lines  by  all 
irsonB,  under  reasonable  regulations;  and  that  this 
lligation  need  not  be  created  by  statute,  but  rests 
pon  them  as  an  implication  of  law.' 
^  145.  Not  Bound  to  Transmit  MeHsagies  in  Further- 
ice    of  Unlawful    UndertakingB. — It  has  been  held, 

iiwever,  that  such  a  company  is  not  bound  to  trans- 
it a  message,  the  design  of  which  is  to  furnish  the 
eans  of  carrying  on  an  unlawful  business,  and  that 
is  is  60,  regardless  of  the  motive  which  actuated 
,e  agents  of  the  company  in  refusing  to  transmit  it. 
Bcordiiigly,  nn  hijunction  was  denied  to  compel  a 
legraph  company  to  furnish  the  keeper  of  a 
hiicket  shop'''  with  stock  quotations.* 
$  146.      Liable  for  TranHmtttInK  FurK^d  MesflaKes.^ 

a   telegraph   company   receives  and   transmits, 
irough  negligence  or  willfulness,  a  dispatch  forged 

the  name  of  a  person  other  than  the  sender,  it 

'  WcnUm  Union  Tel.  Co.  v.  Dubois.  128  Ul.  246. 

»  Wwtert)  Union  TeJ.  Co.  v.  Yopsl,  118  Ind.  248;  9.  c,  20  N.  K.  Rep. 

!•,  rie.  Turnpike  C".  v.  American,  etc.   News  Co..  4:)  N.  .1.  L. 

rtr.WM(ernUnlonTel.Co..84Ky.  684;8.  c.as.  W.Rep.«a. 
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becomes  liable  to  the  person  to  whom  the  measag*^ 
is  sent  for  the  proximate  damages  thereby  sustained  - 
Where  the  agent  of  a  telegraph  company,  at  one  o* 
its  stations,  had  power  to  delegate,  his  authority,  an*3- 
employed  another  person  to  transmit  and  receiv^^ 
messages  in  his  place,  and  such  pei-son  sent  a  falu  *^ 
message,  purporting  to  come  from  the  cashier  of  ^^ 
bank,  directing  another  bank  to  pay  to  a  fictitiou^^ 

person  a  sum  of  money,  and  the  sender  then  person 

ated  the  fictitious  person  and  obtained  the  money -,•- 
without  any  negligence  on  the  part  of  the  payin^^ 
bank,  it  was  held  that  the  telegraph  company  Wi 
responsible  to  the  bank  for  the  loss.'  Where  th« 
agent  of  a  telegraph  company,  who  was  also  ago 
of  an  express  company,  sent  a  forged  dispatch  to 
merchant  requesting  him  to  forward  money  to  hil 
correspondent  to  purchase  grain,  and  the  telegn 
was  received  and  in  the  usual  course  of  busim 
complied  with,  aud  the  money  was  intercepted  ani 
converted  to  his  own  use  by  the  agent,  the  teli 
graph  company  was  held  liable,  although  an  actii 
might  also  have  been  maintained  against  the  ex- 
press company.'  In  like  manner,  the  fact  that  the 
person  thus  "defrauded  into  the  payment  of  a  forged 
draft  has  a  remedy  ex  contractv,  against  a  solvent 
indorser,  is  not  a  bar  to  an  action  ex  delicto  against 


i.Strftuae  t.  Weatera  Union  Tel.  Co.,  8  Biw.  (U.  9.)  101;   Elvt 
V.  Weitem  Union  Tel.  Co.,  45  N.  Y.  5*8;  a.  c,  8  Am.  Rep.  140. 

•  BADk  V.  WesteruUulouTel.  Co.,  ii2Cftl.  380.    For  th«  porpoM 
tbe  decision  tb«  court  aasumed  that  an  agent  ot  a  telegraph  uotnpKi 
has  DO  autbority  to  appoint  a  aub-agent  to  perform bUdutlei  Inieodl 
aud  receiving  dlspatcbefi. 

■  UcCord  V.  Western  Union  Tel.  Co.,  39  Hinu.  181 1  8.  O.,  $0  ST^ 
Rep.  316;  1  L.  R.  A.  143;  35  Am.  A  Eng.Corp.  Oaa.  BTO. 
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the  telegraph  company,  and  it  is  not  necessary  to 
sue  the  indorser  first.' 

§  147.     Illustration  of  the  Foresroine. — This  is  well 
illustrated  by  a  ease  where  the  plaintiffs  were  bankers 
doing  business  at  Pithole  in    Pennsylvania.     They 
received  from  the  Western  Union  Telegraph  Com- 
pany the  following  message,  purporting  to   come 
from  Erie  :     "  Keystone  Bank  will  pay  the  check  of 
T.    F.  McCarthy  to  the  amount  of  $20,000.     J.  J. 
Towne,  Cashier  Keystone  Bank."    The  fact  was  that 
tbie  message  Iiad  been  presented  to  the  operator  at 
Erie  by    McCarthy   himself.      The  operator   knew 
McCarthy  by  that  name.     He  showed  no  authority 
""oni  the  cashier  to  transmit  the  message,  and   the 
<*perator  did  not   require   proof  of  his  authority. 
^cCarthy  went  forward   to  Pithole  and  presented 
^xrnself  at  the  bank  in  time  to  draw  from  the  bank 
PlO.OOO  on  the  faith  of  this  telegram.  He  obligingly 
Bft  the  other  $10,000  to  his  credit  in  the  bank.  The 
Message  turned  out  to  be  fraudulent.     Tlie  bankers 
■"ought   an  action  against  the  telegraph  company 
•'^r  damages,  and  recovered  the  $10,000  which  they 
'>a.d  thus  paid,  with  interest.     It  was  held  that  the 
_^P«rator  at  Erie  liad  been  guilty  of  gross  negligence 
■M^    sending  a  telegram  of  this  importance  without 
^pfoof  of  its  authenticity,   and  the  judgment  was 
^P<^cordingly  attirmed.' 

^H        y  148.      Not  Liable  for    Fr»ii<l   HuppeiiInK  ■>■  Conse- 

■  ^*»«u«e  of  NeK)iK«u>'«  of  Their  Agent. — A  telegraph 

*^nipany  is  not,  however,  liable  for  the  fraud  of  a 

*hird  person,  where  the  opportunity  to  commit  the 


[  '  Straute  1.  WMiern  Union  Tel.  Co.,  8  BIm.  (U.  8.)  104. 
*XI«rooil  V.  Western  Union  Tel.  Co.,  45  N.  Y.  549;  a,  c. 


OBLIGATIONS   OF  TELEGRAPH   COMPANIES, 


172 


fraud  arises  out  of  the  negligence  of  the  agent  of  th 
company  in  tranemitting  the  dispatch .  The  reason  i 
that,  in  such  a  case,  the  damage  is  not  aprobable,  an< 
hence  a  proximate  consequence  of  the  negligence-^^, 
but  is  too  remote.  Thus,  A.  went  to  the  office  of  i=SBi 
telegraph  company  and  sent  a  dispatch  to  the  plaintiSBT 
asking  for  $500.  By  the  negligence  of  the  defend—  - 
ant's  servants,  the  message  was  changed  so  as  t^^ 
read  $5,000.     The  plaintiff  sent  this  sum  to  A.,  anc^"! 

tlie  sum  was  so  large  that  it  tempted  A.'s  cupidJt v 

to  such  an  extent  that  he  ran  away  with  it.     It  wa       s 
held  that  the  defendant  was  not  Uahle  for  the  lo^^s 

of  the  money,  for  the  reason  that  its  negligence  wa s 

not  the  proximate  cause  of  it.'  The  court  proceede^^ 
upon  the  well  known  doctrine  in  the  law  of  dama-^- 
gee,  that  where  the  plaintiff  sets  ou  font  a  train  o«^' 
causes  which  might  or  might  not  lead  to  an  injury^, 
but  the  injury  is  actaally  produced  by  the  wrongful*"' 
intervention  of  a  third  person,  which  interventioi^t^ 
was  not  the  natural  consequence  of  the  original  get:^*- 
ting  on  foot  of  the  train  of  causes,  the  person  origi^E^' 
nally  starting  such  train  of  causes  is  not  liable.  Th 
intervention  of  the  third  person  breaks  the  train 
causation,  so  to  speak." 


rh--^j 


1  Lowery  v.  WeMern  Union  Tel.  Co.,  60  N.  T.  1 


154. 


;  e.  C,  19  Am.  Sep;*  ■^■ 

•  Cmbb  lUuBtratlng  thla  principle  are:  Crsln  y.  Petrle,  6  Hill  (N*^"^' 
Y.),522;  Vicaie  V.  Wilcoa,  8  East.  1;  Kntght  v.  Glbhe,  I  Ad.  A  El.  M^^"^" 
UarWr  v.  Towne,  103  Mbbb.  507;  Davidson  \.  Nichols,  11  Allen  {lt«M.]iCl-l^' 
514;  Park  v.  Cohoes,  10  Hnn  (N.  Y.),  531 ;  Grigge  v.  FleckenBtaio.  I-  ^^Z 
Hlnn.Sl;  Harrison  v.  Colline,  86  Pa.  SI.  153;  Procior  v.  .lenning^,  ' 

Nev.  83;  Jenks?.  Wilbraham,  11  Gray  {Mass),  142;  Tu;eln  v.  Hurlej—s^' 
08  MasB.  211 ;  2  Tbomp.  Neg.  p.  1088.  Bui  see  Fasten  t.  Adams,  49  Cal.  S7 
Powell  v.Devenney,  3  Cusb.  (Maes.)  300.  Thetegtby  which  to  determine  * 
the  liability  at  Ihe  d^^tendant  U,  to  consider  whether  the  act  of  the  1B' 
termediate  wrong-doer  was  of  such  a   nature  tbal    i[  was  llkeljr  ti 
flow,  and  hence  to  be  anticipated,  from  the  original   negllgenoe  9 
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^  149.  Not  Liable  for  Catthing  a  Fictitious  Money 
der. — An  impostor  at  Cincinnati  sent  a  dispatch, 
the  name  of  B.,  over  the  Western  Union  Tele- 
»ph  Company's  line  to  C.  at  Selma,  in  Alabama, 
questing  C.  to  send  a  telegraphic  money  order  to 
at  Cincinnati.  C.  complied  with  the  request, 
,d  Bent  a  telegraphic  money  order  over  the  same 
te  to  B.,  and  took  from  the  company  the  follow- 
Ig  receipt  :■  "  Received  from  C.  $40,  to  be  paid  to 
at  Cincinnati,  O."  The  telegraph  company, 
the  same  day,  handed  the  money  over  to  the 
po&tor,  who  sent  the  dispatch,  personating  B.  The 
poster  was  not  known  to  the  companj-'s  agent,  or 
.entified  as  the  person  whom  he  had  personated.  In 
action  by  C.  against  the  telegraph  company,  to 
over  the  money  which  lie  had  thus  lost,  it  was 
Id  that  the  defendant  was  not  liable,  there  being 
circumstances  to  create  suspicion  of  the  fraud  in 
le  minds  of  its  agents.' 


of  the  defeodknl.  It  It  was,  Cbea  Cbe  delend&nt  ia  liable,  otber- 
•  not.  ItilB  ii  well  UluRtrated  by  the  Squib  Case,  3  W.  Black.  892, 
>r«  tbe  aquib  was  wrongtulljr  throwu  1q  tbe  market  place,  and,  tall- 
ftgtlmt  a  bf>«taDder,  was  tbrawa  by  itie  latter  trom  him  to  avoid  Its 
irloiu  eftecta.  tiere  It  was  held  that  anah  aa  act,  ou  the  part  ol  the 
■OB  ft|[alDsl  wbom  the  aqulb  first  tell,  wa^t  Co  be  anticipated  by  the 
•OD  originally  throwing  U,  And  beace  be  waa  liable  to  the  person 
t.  It  IsaUo  w«ll  lliistraied  by  the  Negro  Boy  Case.  4  Oeulo  (N.  Y.). 
,  where  a  negro  boy,  In  Trying  to  est;  ipe  trom  the  angry  pursuit  of 
detoodaot.  knocked  the  laucel  out  ol  n  cask  ot  wine.  Here,  on  the 
Bolple  tbnt  Ihe  defendant  had  «et  in  uiotion  the  force  which  caused 
loa».  It  waa  held  that  be  was  lluble.  although  It  la  not  quite  easy  tu 
UkU  he  ahould  have  anticipated  au<^h  a  calanrophe  aa  likely  to  (ol- 
I  from  what  he  did. 

WetMrn  Union  Tel.  Co.  v.  Meyer.  61  AU.  139;  9.  C,  33  .\iu.  Rep.  I. 
dnclaion  1*  clearly  wrong.    When  a  telegraph  oompaiiy  engages  In 
laalaoHS  ot  banking  It  ought  to  be  held  to  the  same  rulen  whiah  are 
upon  bmikera,  uommou   carriers   and   other   bailees.     Una   Ot 
those  mlo  U  (hat  the  banker  la  bound  to  know  Its  customer,  aad  U  ab- 
be pnyinoal  ol  money  to  a  peraon  not  eutltled  to  re- 
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^  150.      Liable  for  Traiismtttiiiff  Libelous  HessMiei. 

— A  Canadian  court  has  held  that  the  communicB- 
tion  by  a  telegraph  company,  to  the  associated  pnsi. 
of  a  message  which  is  libelous  on  its  face,  given  it 
for  transmission,  is  a  publication  which  makes  the 
company  liable,  especially  where  it  refuses  to  dis- 
close the  name  of  the  sender.' 

^  151.      Bound  to  TransDiit  AlesHaftres  as  Written.— 

In  a  leading  case  it  has  been  ruled  that  telegraph 
companies,  like  printers,  must  "follow  copy,"  iuiii 
that  they  do  not  exonerate  themselves  from  liability 
for  mistakes  where  they  assume  to  deviate  from 
copy,  even  to  translate  abbreviations.  Thus,  where 
a  message,  as  delivered  to  a  telegraph  company, 
directed  the  party  to  whom  it  was  addressed  to  send 
"  two  hand  bouquets,"  and  the  message  as  received 

ceive  It.  It  eeeme  probable  from  its  language  Ibal  the  abovp  opinion 
was  orlKioally  wrillen  npoD  tbii  theory,  but  tbat  Ibe  judge  who  wrote  II 
was  overborne  bj  his  BEaoclateB  io  tbe  congultation  room.  Maaolng. 
J.,  \a  tbe  course  ol  hie  re.aeoDiag,  correctly  says :  ''By  engagiug  In  Iti* 
bDBlaese  of  trtiiiBf erring  mODey  by  telegraph,  betwceu  peraoDS  at  aillt* 
tance  (rom  eaub  other,  (or  wbicb  it  charged  large  conimiti^ioDS,  It  W/^ 
npoD  it^tt  the  reepoDsIbllity  of  doing  the  service  correctly,  and,  like  t, 
banker,  who  bj  miatake  pays  a  draft  to  aome  one  who  falsely  persnnaiei 
tbe  payee,  or  a  carrier  forhire  who  delivers  goods  to  one  not  tbe  con- 
eignee.  lutist  make  good  the  amount  so  lost.  And  U  the  coiiipnuy  In  ont 
held  to  the  duty  of  taking  pains  to  ascertain  tbe  identity  of  the  penou 
to  whom  ibe  money  transferred  by  telegraphic  orders  h  to  l«  paldi 
nothing  would  be  easier  than  to  ase  tbe  telegraph  as  an  Inetrunient  lor 
committing  frauds."  This  was  well  said,  and  the  conclusion  irreslnti- 
bly  followed  it  that  the  company  was  liable:  but  at  tble  point  the  opin- 
ion broke  down  and  the  learned  judge  continued:  "My  brothers  Ihink 
that  where  there  is  nothing  to  create  suspicion  in  the  minds  olitae com- 
pany's ageutd,  it  is  for  tbe  party  on  whom  tbe  demand  is  made  to  ai 

a  lor  bimseK  whether  he  who  malies  it  is  the  person  he  profea 
be,  anil  that  tbe  company  has  no  right  to  refuse  payment  of  ibe  fl 
to  bim  in  reply  to  whose  message  the  order  to  pay  is  a 
strongly  inclined  to  lb«  other  conclusion.    But  tbe  caee  it  a  on 
aod  I  defer  to  their  cpini 

'ArmchambauU  v.  Great  N.  W.  Tel.  Co,  (Quebec  Conrt  App.}J 
11  Montr.  Leg.  New&36S;  e.  c.  14  Queb.  L.  R.  : 
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1(1  "two  liundred  bouquets,"  and,  in  an  action 
ainet  the  company,  it  undortook  to  justify  by 
>ving  that  the  word  "  hand  "  in  the  original  mes- 
;e  was  written  "  bund,"  it  was  held  that  this  was 
>  justification, — Woodward,  J.  saying:  The  tele- 
,ph  company  did  not  send  Leroy's  message  as  he 
rote  it.  If  written  as  the  company's  agtnt  read  it, 
word  '  hand  '  was  written  '  bund ;  '  and  if  the 
pany  had  sent  the  word  '  hund  '  to  Dryburg, 
ley  would  have  been  in  no  fault.  Their  agent, 
iwever,  assumed  that  hundred  was  meant,  and 
[cordingly  added  the  three  letters  '  red,'  which  did 
the  mischief.  We  do  not  understand  that  there 
i9  any  dot  after  the  letters  '  bund  '  to  indicate  a 
iUtraetion  ;  so  that  the  agent's  inference  that  the 
ird  '  hundred  '  was  the  word  meant  was  entirely 
ituitous.  The  wrong,  then,  ofwliich  plaintiff  com- 
lins,  consisted  in  sending  hira  a  different  message 
im  that  which  they  had  contracted  with  Leroy 
send.  That  it  was  wrong,  is  as  certain  as  that  it 
iS  their  duty  to  transmit  the  message  for  which 
ley  were  paid.  Though  telegraph  companies  are 
it,  like  common  carriers,  insurers  for  the  safe  de- 
'ery  of  what  is  entrusted  to  them,  their  obliga- 
»ns.  as  far  as  they  reach,  spring  from  the  same 
tlircfs — the  public  nature  of  their  employment,  and 
e  contract  under  which  the  particular  duty  is 
BUmtKl.  One  of  the  plainest  of  their  obligations 
to  transmit  the  very  message  prescribed.  To  'fol- 
W  copy,'  an  imperative  law  of  tlie  printing  office, 
«i(Ually  applical)le  to  the  telegraph  office.  *  •  • 
le  company  claimed  that  their  operator  was  a  skill- 
I  and  careful  one.  Then  his  negligence  in  this  in- 
ince  wiiti  the  more  apparent  and  inexcusable.     If 
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the  handvmtmg  was  ao  bad  that  he  could  not  read 
it  correctly,  he  should  not  have  undertaken  to  Iraus- 
mit  it;  but,  the  businesa  of  transmiaaion  asaumed, 
it  was  plainly  his  duty  to  send  what  was  written. 
It  was  no  affair  of  his  that  the  message  would  have 
been  insensible.  Messages  are  often  sent  along  the 
wires  that  are  unintelligible  to  the  operator.  When 
he  presumed  to  translate  the  handwriting  and  to 
add  letters  which  confessedly  were  not  in  it,  he 
made  the  company  responsible  to  Dryburg  for  the 
damages  that  resulted  from  his  wrong-doing,"  ' 

$  152.     Not  LiableforMlstakeofThetr  Agent  InCof 
rectinff  Erroneous  Stealage. — In  line  with  the  rule  of 

the  preceding  paragraph,  it  has  been  held  by  the 
Commission  of  Appeals  of  Texas,  that  where  the 
message,  as  delivered  for  transmission  to  the  agent 
of  the  telegraph  company,  is,  on  being  read  over  by 
him  to  the  sender,  discovered  by  the  sender  to  be 
erroneous,  and  thereupon  the  agent  assumes  to  cor- 
rect it  at  the  request  of  the  sender,  and  makes  a 
mistake  iii  correcting  it,  so  that  it  is  transmitted  as 
originally  written,  the  company  is  not  liable  for 
damages  arising  from  the  mistake,  or  from  the  fail- 
ure to  transmit  it  as  intended  to  be  corrected.  The 
case  was  that  the  plaintifli' carried  to  the  defendant's 
telegraph  office  a  message  written  by  himself  in 
these  words:  "Can  put  stock  on  cars  fourteen 
hands  up  twenty  and  half  dollars  two  cars  good 
sheep  waiting."  The  receiving  clerk  read  the  mes- 
sage over  aloud,  and  the  plaintiff  discovered  that 
there  was  a  mistake  in  it.  The  words  "twenty  and 
half  should  Iiave  been   "twenty -two  and  half," 
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le  clerk  undertook  to  correct  the  mistake  by  in- 
■lining  the  proper  words.     But  he  also  made  a 
istake  and  put  the  interlineation   in  the  wrong 
iace,  so  that  the  dispatch  when  corrected  read  thus: 
[Jan  put  stock  on  cars  fourteen  hands  up  twenty 
id  half  dollars  two  cars  good  two  sheep  waiting." 
le  message  was  in  fact  delivered  to  the  person  to 
bom  it  was  addressed  exactly  as  the  plaintiff  had 
igiiially  written  it,   the  interlineation  which  the 
6rk  had  attempted  to  make  having  been  from  some 
lUse  omitted.     The  plaintiff  did  not  read  over  the 
saage,  or  hear  it  read  after  it  had  been  corrected 
the  clerk.     The  clerk,  in  his  testimony,  claimed 
have  made  the  correction  at  the  request  of  the 
lintiff;  but  the  plaintiff"  teatifled  that  the  clerk 
bred  to  make  the  correction,  and  was  permitted 
do  so  by  hhu.     It  further  appeared  from  the  evi- 
nce that  it  was  not  only  not  the  duty  of  the  re- 
iving clerk  to  alter  messages  which  were  brought 
,to  the  office,  but  that  he  was  not  permitted  to 
BO.     His  duties  were  simply  to  receive  the  mes- 
;e,  count  the  words,  receive  the  money,  and  con- 
r  the  message  to  the  operator.     On  this  state  of 
t8  the  court  held  that  the  plaintiff"  could  not  re- 
'er;  reasoning  that,  in  assuming  to  correct  the 
asage  for  the  plaintiff',  the  clerk  was  not  acting 
[thin  the  scope  of  the  employment  of  his  master, 
6   telegraph   company,   and   that  it  accordingly 
ade  no  difference  whether  he  acted  sua  sponte,  or 
ithe  request  of  the  plaintiff.' 

^  153.       Not  Bound  to  TmuHmil  Oral  McHsages.^Iu 

le  absence  of  evidence  of  any  custom  of  a  telegraph 

IVMlern  tJoton  Tel.  Co.  v.  Foster,  U  Tex.  230;  a.  c,  53  Aui.  Rep. 
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company  to  receive  messages  orally  delivered  for 
transmission,  a  failure  to  transmit  such  a  message 
is  not  a  ground  for  recovering  damages  against  the 
company.*  Accordingly  it  was  held  that  the  plaint- 
iff could  not  recover  damages  against  a  telegraph 
company  for  the  failure  of  its  operator  to  transmit 
a  message  to  him  informing  him  that  he,  the  oper- 
ator, had  been  unsuccessful  in  a  search  for  a  doctor 
which  he  had  made  at  the  plaintiff's  request,— no 
such  message  having  been  charged  or  paid  for.* 

1  Weetern  Union  Tel.  Co,  v.  Dozier,  62  Miss.  288;  s.  c,  7  South.Bep. 
325. 
*  Ibid. 


CHAPTER  VII 


8TAT0T0RY  PENALTIES  AGAINST  TELEQKAPli  COMPANIKS. 

■KCTIOX. 

IS7,    Geoenil  ObllgatlOD  to  Transmit  Messages  Id  the  Order  in  Wtiich 

Tbey  are  ReceWed. 
108.    SWtutae  Eoforcing  this  Obtigation. 

lodlaoa  Statnie  Giving  PeDalty  lor  Bad  Faith,  Partiatliy,  or 

Dlicrlmtnation. 
Miuonrl  Htalute  Giving  a  PeuattT- 
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Valldltr  of  Statute  Imposing  a  Penalty  where  Dlspatcb  Is  Sent 
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lee.    No  Action  for  Penally  lor  Non-Delivery  of  MeBsage  Delivered 
to  be  Sent  on  Sunday. 
Exception  where  tbe  DUpatcb  Relates  to  a  Work  of  Necessity. 
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1T3.    Retention  ol  tbe  Money  not  u  Katiflcatlon  by  the  'I'elegrapta 
Company. 

173.  No  Penalty  for  Refusing  to  Tranemlt  Obscene  UesHages. 

174.  Penalty  for  Rclusiog  Dispatches  ol  Competing  Lines. 
When  Notice  to  tbe  Company  Necessary. 
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$  157.     Oeneral   Obligation   to   Transmit   HeBHaj 
lu  the  Order  In  Which  They  are  Received. — The  pub- 
lic duty  ol  a  telegraph   company  is  such  that  it  is 
under  the  general   obligation  of  transmitting  any 
message  delivered  to  it  for  that  purpose,  on  the  pay- 
ment or  tender  of  the  usual  charges,  with  reaaonal 
diligence,  and  in  the  order  of  time,  with  refereni 
other  messages,  in  which  it  was  delivered  to  it, 

§  158.       StatutsH    Enrorcing   this    Obligation. — ' 

legislatures  of  many  of  the  States,  with  the  view  of 
setting  this  question  at  reat,  have  enacted  statutes 
making  it  the  duty  of  the  agents  of  such  companies, 
under  penalties,  to  receive  dispatches  from  and  for 
other  telegraph  companies,  and  from  and  for  any 
person,  and,  on  payment  of  the  usual  charges,  to 
transmit  them  faithfully,  without  unreasonable  de- 
lay, and  (with  certain  exceptions)  in  the  order, 
which  they  are  received."    Of  a  statute  of  this 
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i  Hackay  v.  Western  Union  Tel.  Co.,  16  Nev.  223. 

1  Ark.  DIk.  Stat.,  Sec.  6410:  Penal  Code  Cal.,  Sec.  638;  CItU  ( 
Cat.,  Sees.  2207,  330R;  Gen.  Stat.  Coon.  1S3S,  Sec.  3nS2;  Rev.  Stat.^ 
1886,  cb.  134,  Seen.  6,  7 ;  Rev.  Stat.  Ind.  1SS8,  Sec.  4176, 4192a;  UcC 
Code  Iowa,  Sec.  2106;  Oen.  Stat .  Ky,  1387,  p.  431,  Sec.  10;  R«v.  Stat. 
La.  1876,  Sec.  3761 1  Md.  Code  1878,  p.  343,  Sec.  136;  Rev.  Stat.  Mo. 
1889,  Sec.  3725;  Rev.  Stat.  Me.  1883.  ch.  53.  Sec.  1;  Pub.  Stat.  Maae.^ 
109,  Sec.  10;  Comp.  Laws  Mich.  1882,  Sees.  3706,  3707;  Oen.  Stat.  ] 
1885,  Sec.  941;  Rev.  Stat.  N.  J.  1877,  p.  1170,  Sec.  12;  3Rev.  Stat,  f 
(8th  Ed.)  p.  2062,  2065;  1  Rev.  Stat.  Ohio  (1»»0},  Sees.  8463,  3 
Hill's  Ann.  Laws  Greg.  1887,  Sec.  4170;  2  Bright  Purd.  Pa.  Dtg. 
Sec.  II;  Code  Va,  1887,  Sees.  1291.1292;  I  Thomp.  A  Steg.Tean.Slat,, 
Sees.  1322. 1324;  Rev.  Stat.  Wla.  1878,  Sec.  4.^57.  By  a  recent  atatute  la 
Connecticut,  unjust  discrimination  by  telegraph  or  telephone  coiu  pan  lu. 
In  respect  to  lurnlsblug  tolegrapb  or  telephone  service,  etc.,  la  pro- 
hibited. Pub.  Acts  Conn.  1889.  cb.  IflO,  p.  87.  A  recent  statul«  of 
Georgia  (Ga.  Act  Nov.  V3, 1689;  Aote  18SS-S0.  p.  175).  appUes  nnl;  b 
such  tclegrapb  companies  as  construct  their  lines  alter  the  paua| 
the  act,  and  does  not  repeal  Qa.  Act  Oct.  2-2,  1887  (Os.  Acts  II  ~  ' 
III),  prescribing  penalties  tor  violations  ot  its  provisloas  as  tn  ■ 
niessagea.  Western  Union  Tel.  Co.  v.  Coutedge  (Ga.).  12  8.  ' 
264.    The  atatute  of  Colorado  (Colo.  Sia[.  Act  April  4, 1887; 
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cter,  BioELow,  C.  J.,  said,  in  a  leading  cnse  :'  "The 
ding  feature  in  this  enactment  is,  that  it  in  effect 
■akcB  the  business  of  conducting  and  managing  a 
ine  of  electric  telegraph,  within  this  commonwealth, 
out  of  the  class  of  ordinary  private  occupations, 
knd  makes  it  a  quasi-public  employment,  to  be  car- 
ried on  with  a  view  to  the  general  benefit  anS 
for  the  accommodation  of  the  community,  and  not 
nerely  for  private  emolument  and  advantage. 
Under  this  provision,  an  owner  or  manager  of 
Mch  a  line  becomes,  to  a  certain  extent,  a  public 
(ervatit  or  agent."  With  such  a  statute  in  view,  it 
W&B  also  said  in  a  case  in  Virginia  by  Mr.  Justice 
Lacy:  "It  cannot,  however,  be  claimed  that  the 
|>bligafion  of  a  telegraph  company  to  send  a  message 
OW8  entirely  out  of  the  contract  with  the  sender 
I  Virginia;  in  this  State  the  oUigation  rests  upon 
them  for  the  accurate  transmission  and  faithful  de- 
bvery  of  messages  under  the  statute,  as  we  have 
Been,  as  it  does  upon  innkeepers,  common  carriers, 
jtnd  the  like,  upon  whom  legal  duties  rest,  resulting 

Hi),  "10  prevent   dUcr)  mi  nation   In   tbe  lale  or  delivery  ol  newi 

MM."  etc.,  bM  been  repealed.    Colo.  Act  Mftrcb  30,  ISSS;  Lawi  IS8B, 

tn  ■    There  are  Matutes  of  Ibe  same  kind  lu  tbo«e  bere  Mniildered  in 

BrtUlo.    St&t.  7  &  S  Vict.,  ch.  SS,  Seo.  13,  reqiilree  rallwar  oom- 

to  allow  tbe  iim  ol  electric  lelegrapht  estalillBbed  on  ibeli  lloea 

Uwaerylc^ol  ibe  goTemmeni,  and  byaectton  14tlie]rarelobe  opento 

Ic.    Slat.  28  &  Z7  Vlci.,  cb.  112.  amtiaded  tifTJ  A'M  Vict.,  cb. 

exerclae  of  potters  under  upeclal  uctn  fur  tbe  oonatruv- 

ol  telcgrapbu.     A  party  collected  li 

'.  and  received  a  coiiiialMloD  troin  tbe   campany    on 

collected.    It  wao  beJd  ibat  Uic  cotnmlMlon  could  not  be 

a  violaiioD  of  a  prnrlaloft  Id  the  f^Mfler  of  tbe  oompanf 

and  reirelTing  of  mtuagti  by  all  perwnu  alllw  « 
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from  their  occupation  and  profession,  and  who  owe  a 
duty  to  the  public  irrespective  of  their  engagements 
in  particular  instances.  *  *  *  In  Virginia  a 
telegraph  company  cannot  refuse  to  make  the  con- 
tract with  the  sender  without  violating  a  penal 
statute  of  this  State ;  and  if  they  are  under 
obligations,  which  thej  cannot  avoid,  to  send  every 
dispatch  which  is  offered,  how  can  their  obligation 
be  said  to  rest  upon  the  contract  alone  ?  Their 
obligations,  under  the  law  of  this  State,  are  such  that 
they  are  compelled  to  make  the  contract,  and  when 
it  is  made  by  receiving  the  message  and  the  price 
for  its  transmission,  according  to  their  own  regula- 
tions, they  are  under  obligations  to  send  it,  both 
under  their  contract  to  send  it  and  under  the  law 
which  makes  it  their  duty  to  send  it.'" 

^   159.      InrtiHua  Statute    Giving    Penalty    for  Bttd 
Faith,    Partiality    or    Dtscrliiiluatiou. — A    Statute    of 

Indiana,  enacted  in  the  year  1885,  prescribes  cer- 
tain duties  of  telegraph  companies,  prohibits  dis- 
crimination in  the  transmission  of  messages,  and 
imposes  a  penalty  for  the  violation  of  its  provisions, 
in  the  following  language:  "Every  telegraph  com- 
pany with  a  line  of  wires  wholly  or  partly  within 
this  State,  and  engaged  in  doing  a  general  tele- 
graphic business,  shall,  during  the  usual  office 
hours,  receive  dispatches,  whether  from  other  tele- 
graph lines  or  other  companies,  or  individuaU.  and 
shall,  upon  the  usual  terms,  transmit  the  same  willi 
impartiality  and  good  faith,  and  in  the  order  of 
time  in  which  they  are  received,  and  shall  in  uo 
manner  discriminate  in  rates  charged,  or  words  t 

'  Western  UnloD  Tel.  Oo. 
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igures  charged  for.  or  manner  or  conditions  of 
service  between  any  of  its  patrons,  but  shall  serve 
individuals,  corporations,  and  other  telegraphic  com- 
paoies  with  impartiality :  provided,  however,  that 
arrangements  may  be  made  with  the  publishers  of 
newspapers  for  transmission  of  intelligence  of  gen- 
eral public  interest  out  of  its  order,  and  that  com- 
munication for  and  from  officers  of  justice  shall  take 
precedence  of  all  others.'"  This  statute  extends 
only  to  acts  or  omissions  involving  partiality  or  bad 
faith,  and  under  it  there  can  be  no  recovery  for 
ere  negligence.' 

§    160.      UlHHOiirl    Statute     OtvliiK     n     Penalty. — A 

Ind.  Act  April  3,1885,$!;  IdJ.  Laws  1SS&,  p.  151.  The  Bocond 
;liiiD  coDt&lns  a  somewhat  eimllar  provlBloD  witb  reference  to  lele- 
lone  compsDieii ;  and  Uie  third  section  Imposes  a  peoaltj  of  one  bUD- 
dr«d  dolUra  for  a  rtoUtion  of  anf  of  the  provlslous  of  the  act.  and 
pTovi lies  that  the  act  ahall  not  b«  construed  as  taking  away  the  pre- 
fentlve  remedy  [d  ei^uity  by  iDJnncllon  or  otherwise. 
•  Weatem  Ualon  Tel.  Co.  v.  Steele,  lOS  lud.  l&t ;  a.  c,  9  N.  E.  Rep.  78 :  Q 
r«il.  Hep. 410;  Western  Union  Tel. Co.  v.  Swain,  109  Ind.  405;  s.  c.  !l  N. 
:.  B«p.  927;  7  West.  Rep.  531 ;  Western  UdIoq  Tel.  Co .  v.  Jones.  IIG 
1(1.381;  s.  c,  IS  N.  E.  Rep.  S29.  Tbis  act  repeats  bjr  Implication 
4170  ot  the  Revised  statutes  of  1S81  (Western  Union  Tel.  Co.  v. 
.WWB.108  Ind.538;  Western  Union  Tel.  Co.  v.  Steele, /&.  163) ;  but  It 
oe«  not  repeal  $  4178  of  the  Statutes  ot  ISSl,  which  requires  telegraph 
•ompanleB  to  deliver,  by  messenger,  all  dispatches  to  the  persons  to 
Whom  they  are  addressed,  -provided  such  persons  •  •  •  reside 
wltbln  one  mile  ot  the  telegraphic  station,  or  within  the  city  or  town 
In  which  Mch  station  Is."  Reese  v.  Western  Union  Tel.  Co.,  123  lud. 
B.  C-.  24  N.  ¥..  Hf\t.  liht.  The  office  of  this  repealed  statute  Is 
Veil  lllualrated  by  a  case  where  the  defendant  bad  two  telegraph  ofBces 
~  1  a  town,  alH>ut  eighty  yards  apart,  one  on  a  direct  tine  to  B.,  the 
Iber  on  a  Hue  over  which  a  message  to  B.  required  several  repetitions. 
1i«  plalnita  presented  a  message  lor  B.  at  the  latter  office,  whicb  was 
riDMd.  on  <lie  ground  that  tbe  other  office  had  the  direct  line;  but  an 
Rer  was  made  to  send  It  t  mined  lately  to  the  other  office.  Tbis  offer 
10  plaintiff  refused,  and  took  the  message  himself  to  the  other  office, 
•bfticn  It  was  promptly  sent.  It  was  held,  tbal  defendant's  refusal  did 
■ot  entitle  plaintiff  to  recover  a  penalty  imposed  lor  tailuro  to  transmit 
)iMg«.  Inil.  Rev.  St.  ISJ^l.  $  4176;  Western  Union  Tel.  Co.  v.  Wil- 
109lnd.3(W;  ».  C.'.l  N.  E.  Bep.  173:  6  West.  Rep,  647. 


statute  of  Missouri  is  as  follows  :     "It  shall  be  the 
duty  of  every  telegraph  or  telephone  company,  in- 
corporated or  unincorporated,  operating   any  tele- 
phone or  telegraph   line  in   this  StJite,  to  provide 
sufficient  facilities  at  all  its  offices  for  the  dispatch 
of  the  business  of  the  public,  to  receive  dispatches 
from  and  for  other  telephone  or  telegraph  lines,  and 
from  or  for  any  individual,   and    on    payment  or 
tender  of  their  usual  charges  for  transmitting  dis- 
patches, as  established  by  the  rules  and  regulations 
of  such  telephone  or  telegraph  line,  to  transmit  the 
same   promptly   and   with   impartiality   and   good 
faith,  under  a  penalty  of  two  hundred  dollars  for 
every  neglect  or  refusal  so  to  do,  to  be  recovered, 
with  costs  of  suit,  by  civil  action,  by  the  person  or 
persons  sending  or  desiring  to  send  such  dispatch, 
one-half  of  the  amount  recovered  to  be  retained  by 
the  plaintiff,  and  one-half  to  be  paid  into  the  county 
public  school  fund  of  the  county  in  which  the  suit 
was  instituted;  and  the  burden  of  proof  shall  be  upon 
the  company  to  show  that  the  wire  was  engaged  as 
the  reason  for  the  delay  in  transmitting  such  dis- 
patch.'"    Under  this  statute  a  telegraph  company 
operating  a  telegraphic  line  in  this  State  is  liable 
for  the  prescribed  penalty  of  one  hundred  dollars 
for  the  failure  to  transmit  a  message,  received  by  it 
with  payment  of  its  charges  therefor ;  it  is  not  neces- 
sary that  the  failure  shall  be  due  to  partiality  or 
bad  faith  on  its  part;  it  may  be  the  result  of  mere 
negligence.'     The  court  say : 

"We  rather  think  that  the  duty  stated  in  the  clause  of  tlie 
statute  above  quoted  miiet  be  imilerstocxl  as  being  a  coadem 


■  Rev.  St.  1889,  S  272C. 

>  Burnett  v.  Western  Dnlou  Tel.  Co.,  33  Mo.  App.  589. 
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i(em«tit  of  a  three-fold  duty:  First,  to  tranuinit  uaessages 
adered  for  that  jiurpoee  with  the  chaiges  established  by  the 
mpany's  rules  uud  regulations.  Second,  to  transmit  such  mes- 
gKs  with  impartiality.  Third,  to  transmit  Biiub  messages  with 
•od  taiUi.  We  also  think  that  the  word  'neglect'  in  the  siic- 
eding  clause,  which  reads,  'under  a  penalty  of  one  hundred 
lUara  for  every  neglect  or  refusal  so  to  do.'  is  to  be  construed 
mcaaing  neglect  to  perform  either  of  these  three  duties.  The 
ifeodant's  view  would  fritter  the  statute  away,  and  render  it 
itlrcly  useless  in  every  case  where  the  dispatch  is  received  and 
e  tniBtomary  charges  collected,  and  the  dispat<!h  is  not  sent  at 
I,  iw  in  the  case  nt  bar.  How,  in  the  nature  of  things,  could 
«  sender  of  the  dispatch  jirove,  beyond  the  inference  that  would 
i»e  from  the  mere  failure  to  transmit,  that  the  company  hafi 
sen  guilty  of  partiality  and  ba<l  faith  ?  How  could  he  get  out  of 
e  employees  of  the  defendant,  who  alone  would  have  knowledge 
'  the  real  reason  of  the  failure  to  transmit  the  (Uspatch,  evidence 
hicb  would  convict  them  of  so  gross  a  violation  of  drityi'  Under 
ich  It  view  of  the  statute,  the  agent  of  the  telegraph  company 
receive  the  dispatch,  and  throw  it  into  the  waste  basket,  or 
■to  the  Are.  the  moment  the  sender's  bacit  was  turned,  and  the 
liter  could  never  recover  the  penalty  denounced  by  the  statute, 
liis  would  cut  the  statute  down  so  as  to  make  it  mean  that  the 
tDklty  could  Ije  recovered  only  in  oases  where  the  dispatch  was 
1  fftct  transmitted,  but  where  it  was  not  transmitted  with  impai'- 
aUty,  that  is.  where  other  diepatthes  received  later  had  been 
snt  before  it;  or  where  it  had  not  lieen  transmitted  in  good 
tfth,  that  is.  where  the  agents  of  the  company  had  corruptly  de- 
lyrd  sending  it  to  effect  some  purpose  that  might  lie  imogiued. 
Vr  think  that  this  would  be  a  partial  ju'licial  repeal  of  the  stat- 

A  similar  construction  was  put  by  the  Supreme 
Court  of  Indiana  upon  the  early  statute  of  that 
Btate,  which  required  telegraph  companies,  under  a 
penalty,  to  transmit  dispatches  "with  impartiality 
and  good  faith,  and  in  the  order  of  time  in  which 
Uiey  are  received,  under  penalty  in  case  of  failure 
'to  transmit  or  if  postponed  out  of  such  order,  of 

'  Bonien  t.  Wertem  L'niou  Tel.  t!o..  30  Mo.  App.  6M,  007. 
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one  hundred  dollars,  to  be  recovered  by  the  pei 
whose  dispatch  h  ne-glected  or  postponed. 

^  161.  Mot  Liquidated  DamaireB,  but  a  Penali 
The  Indiana  statute  of  1885,  already  cited,' does  nol 
award  liquidated  damages  for  failing  to  perform  the 
duty  enjoined,  but  awards  a  penalty.  '"All  our  de- 
cisions," said  Elliott,  J,,  "affirm  that  theawardis 
a  penalty  given  by  the  statute  to  a  private  individ' 
ual."' 

^  162.      Jury  how  Iiistrncted  as  to  Statutorj'  Obi 
tlon  to  Transmit  MeattaKes  In  the  Order  In  Which 

are  Received. — Under  the  Statute  of  Indiana, 
where  referred  to,  which,  though  now  repealed 
implication,'  remains  a  type  of  many  still  esisi 
in  other  States,"  a  case  arose  in  which  it  was  proved 
that  the  plaintiff*  delivered  to  the  agent  of  the  de- 
fendant a  message  in  the  words,  "Come  on  the  ui| 
train  without  fail  to  testify  on  behalf  of."  etc 
explained  to  the  agent  the  meaning  and  impori 
of  the  message,  informing  him  that  it  was  necei 
for  the  person  addressed  to  come  on  the  uight 
in  order  to  be  present  as  witness  the  following 


ivid-    I 

I 

stlB^ 


>  Wealern  Vaioa  Tel.  Co.  t.  Bucbftaao,  3S  Ind.  42S;  s.  «.,  t 
Rrip.  744. 

^Anu.  §  159,  codified  in  Rev.  Stat.  Ind.  ISSS,  Sees.  417S,  4I7ea. 

'  Western  ITnloD  Tel.  Co.  v.  PeDdlelon,  9n  Ind.  12^  9.  c.  43  Am. I 
6112;  cItinK  Caniaban  v.  Western  Union  Tel.  Co.,  39  Ind.  R36;  1 
Union  Tel.  Co.  v.  Adama,  87  Ind.  aOS;  s.  C,  44  Am.  Rep.  776;  1 
Union  Tel.  Co.  v.  Gougar,  S4  Ind.  17U;  Bogere  t.  WeBteru  Ualoa| 
Co.,  78Ind.  16D;  a.  c,  41  Am.Rep.  BAS;  Western  Union  Tet.  Co.  t.I 
tell.  69  Ind.  IS9;  Western  Union  Tel.  Co.  v.  Llndley,  ti3  Ind. 
Western  Union  Tel.  Co.  V.  Fergiiaon.  57  Ind.  405;  Western  Union  Tal. 
Co.  V.  Hamilton,  ■'W  Ind.  ISl ;  Western  Union  Tel.  Co.  v.  Buchnnan,  M 
Ind.  429;  s.c,  9  Am.  Rep.  744;  Western  Union  Tel.  Co.  v.  Wai^J 
Ind,  377.  See  a  learned  note  on  aucb  statutes  by  Mr.  Desty.  3  L 
224;  also  Burnett  v.  Western  Union  Tel.  Co.,  39  Mo.  App.  ft99.  H 

*  Ante,  I  159,  note. 

^  S^ee.  for  example,  ante,  i  ISO, 


I  judicial  examination.  The  message  was  not 
bsniitted  by  the  company  until  the  following  day. 
B  following  instruction  given  by  the  trial  court 
founding  the  statute  was  approved  on  appeal: 
^is  is  an  action  to  recover  a  penally  of  one  hun- 
Id  dollars  for  an  alleged  failure  to  transmit  the 
Mage  in  the  complaint  specified  by  the  defend- 
B.     The   law  requires  of  the   defendant,  where 

agents  of  the  telegraph  company,  in  their  proper 
fee,  receive  messages,  to  transmit  the  same  with 
Mirtiality  and  good  faith,  and  in  the  order  of 
|e  in  which  they  are  received;  and  a  failure  to 
Bply  with  this  requisition  makes  the  company 
^le  to  the  person  whose  dispatch  is  neglected  or 
itponed.  Private  dispatches  must  give  way,  how- 
jr.  to  transmission  of  intelligence  of  general  and 
Wic  interest;  to  communications  for  and  from 
cers  of  justice.  If  you  shall  believe  from  theevi- 
ice  that  the  plaintitf,  acting  as  the  attorney  of 
der  and  Iddings,  went  to  the  office  of  the  Western 

on  Telegraph  Company,  at  Indianapolis,  with 
[message  in  the  complaint  specified,  and  inquired 
be  agent  if  the  same  could  be  sent  immediately 

afayetto,  and  was  informed  that  it  could  be  im- 
Biately,  and  the  plaintiff  paid  the  cliarges  de- 
bded  of  him  by  such  agent,  and  the  sending  of 
[message  was  postponed  until  the  next  morning, 

t  hour  when  it  was  too  late  for  the  message  to 

f  any  service,  the  piaintift' would  be  entitled  to 
r  the  penalty  of  one  hundred  dollars,  unless 
I  company  has  shown  that,  after  receiving  the 
,  the  same  could  not  be  sent  by  reason  of 

»  derangement  of  the  wires,  or  that  the  dispatch 
Ifitponed  in  consequence  of  the  transmission 
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of  int«IUg&nce  of  Keneral  and  public  interest,  or 
EDunication>^  for  ao'l  from  officer?  of  jostice. 
will  b«^  perceived  thai  this  constmction  casta 
the  company  the  onut  of  showing  that  the  fiulnxe 
tranemtt  the  meeAage  waa  doe  to  unavoidable 
Sach  a  statnte.  aa  thas  conatmed,  is  therefore  ^ 
wholesome  corrective  of  the  blander  into  wfai<^=: 
some  of  the  courts  have  fallen,  of  holding  that  ^ 
stipulation  requiring  messages  to  be  repealed  i_"-1 
extra  cost  casts  upon  the  sender  the  burden  of  pro\~— 
ing,  by  othtr  evidence  than  the  fact  of  the  mistake  or 
other  default,  that  the  company  was  negligent.' 

$  16.3.      ArknnsM   8tatat«  GivinK  Pea&ltr. — In  like 

manner,  a  statute  of  Arkansas  of  1885.'  declaring 
that  telegraph  companies  shall,  under  a  penalty  for 
refusal,  transmit  all  messages  without  discrimina- 
tion as  to  charges  or  promptness,  does  not  create  a 
liability  for  net/ligence  in  transmission,  where  thtre 
'  is  a  bona  fide  effort  to  transmit.'  Under  a  well- 
fcfeown  rule  relating  to  the  construction  of  peual 
T  statutes,  this  statute  is  construed  strictly,  as  is  the 
case  with  the  Indiana  statute  just  referred  to;  and, 
as  it  does  not  in  terms  give  an  action  for  a  mere 
failure  to  transmit  or  deliver,  it  is  held  that  the 
party  suffering  by  such  a  failure  is  remitted  to  hi» 
action  for  damages  at  common  law.'  But  as  the 
parly,  when  he  seeks  his  remedy  at  common  law  is 
encountered    with   the  rule   that  the   stipulations 

'  Western  Union  Tel.  Co.  v.  Ward,  23  Ind.  S77;  a.  c,  85  Am.  Dee. 
463.    CompMB  Bryant  v.  Amerlcin  Te).  Co.,  1  D«ly  (N.  T.).  675. 
*PMt,  a  221.  322. 
*  Ark.  8Ui.  Mitrub  31.  161^.  Sec.  10. 

' Fi^n*!"*^^)  V.  Westera  UdIoii  Te).  Co.,  90  Ark.  78;  s.  c,  31  Am.  k 
.   Corp.  Cm.  70;  6  8.  W.  Rep.  236. 

y^nMipthri  V.  WeBlern  Union  Tel.  Co.,  tupra;  Baltimore,  ele.  TM- 
^     ftate,  OS.  W.Rep.  513, 
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?a.iiist  liability  which  the  compauy  has  imposed 
*^POB  him  are  reasonable,  unless  the  message 
re5>eated  at  extra  delay  and  expense,'  and  that  the 
"^&»-e  fact  of  the  failure  to  deliver,  doe?  not,  unless 
**!&  message  has  been  repeated,  make  out  a  case  for 
"^■«xiages,  but  imposes  upon  him  the  impossible  con- 
**^tioQ  of  showing  by  other  evidence  that  the  com- 
pany has  been  negligent, — it  may  well  be  doubted 
^'iether  the  courts  of  Indiana  and  Arkansas  have 
^^t  in  both  cases  frittered  away  the  protection  to  the 
^"Viblic  which  the  legislature  intended. 

^164.  How  far  Statutes  Applj*  to  Interstate  Hes- 
**jtes. — Penal  statutes,  as  is  well  known,  can  have 
*o  extraterritorial  force.  A  penal  statute  enacted 
by  a  State,  which  should  undertake  to  punish  de- 
salts in  the  transmission  of  telegraphic  dispatches 
over  interstate  lines,  would  no  doubt  be  held  void, 
as  being  an  attempt  to  regulate  commerce  be- 
tween the  States,  and  therefore  infringing  that  clause 
of  the  Constitution  of  the  United  States  which  com- 
mits the  regulation  of  interstate  commerce  to  Con- 
gress. The  just  view  has  therefore  been  taken  that 
a  statute'  imposing  a  penalty  upon  telegraph  eom- 

Ipaniea  for  failure  to  transmit  and  deliver  messages, 
does  not  apply  to  a  message  sent  from  another  State 
to  a  place  within  the  State.'  But  in  the  view  of  the 
same  court  the  rule  does  not  apply  to  cases  where 
the  message  was  delivered  to  a  telegraph  company 
in   Indiana  for  transmission  to  a  place  in  another 


iposed       ^^^ 
iage  is  1 

lat  the  ' 


«  PWt,  $  231. 

*  Btve  Sec.  4176  ot  the  Revised  iiitatuies  ot  ladiiaa  of  ISSI  (since  re- 
pealed bj  implicatloDi  ba  already  aeea). 

'  Rogers  v.  Western  Union  Tel,  Co.,  132  Ind.  385;  s.  c,  24  N.  E.  Rep. 
157;  Carnahan  v.  WeeCern  Union  Tel,  Oo.,  8B  Ind.  6X0;  Western  Union 
Tel.  Co,  V.  Reed,  9fJ  Ind.  193. 


It  hft^ 


State — in  which  case  the  court  held  that  the  fact 
that  the  act  of  negligence  which  prevented  themes- 
sage  from  reaching  its  destination  occurred  out  of 
the  former  State,  will  not  defeat  a  recovery  in  l] 
State.' 

^  165.  ValidCty  nf  Statute  Impogli^; 
wliere  Dittpatvh  is  Sent  to  Another  State.  —  It  1 
been  held  by  the  same  court  that  a  statute  imposing 
a  penalty  on  a  telegraph  company  for  failure  I 
transmit  a  message  is  not  unconstitutional,  evenj 
to  a  message  addressed  to  a  person  in  another  Sti 
and  that  the  sender  may  recover  the  penalty, 
court  hold  that  the  statute  in  such  a  relation  is  ^ 
an  invasion  of  the  exclusive  power  of  Congresj 
regulate  commerce  among  the  several  States, 
statute,"  said  Elliott,  J.,  "operates  in  favopj 
the  sender  of  the  message  delivered  at  an  offia 
this  State,  and  upon  a  corporation  repregentt 
within  our  borders  by  its  agents  and  officers, 
parties  are  therefore  within  our  jurisdiction.  The 
duty  which  the  statute  assumes  to  enforce  is  one 
arising  in  Indiana,  for  it  grows  out  of  and  is  founded 
upon  an  undertaking  entered  into  in  this  Stat*?.  The 
parties  and  subject-matter  being  within  our  juris- 
diction, they  are  subject  to  our  laws.  Persons  and 
property  within  the  jurisdiction  of  a  State  are  sub- 
ject to  the  laws  of  that  State.  The  duty  which  t 
statute  seeks  to  enforce  is  owing  here  in  Indi^ 
and  not  elsewhere ;  it  was  here  that  the  conto 
was  made  which  imjiosed  the  duty  on  the  teleg: 


'  Western  Ucion  Tel.  Co.  v.  Hamilton,  50  Ind.  181.    See  also  Wd[ 
Union  TeL  Co.  V.  Fenton,  E2  Ind.  1.    These  declBlong  were  undel^ 
former  statute  of  InditLna.  under  wbieh  11  waa  beld  that  tbero  could  tw* ' 
a  recovery  ot  the  peoulty.  altboiigh  the  deJHoll  ocourret)  ilirougb  tie({II- 
geD<;e  merely.    See  ante,  J  159,  i 
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impany,  and  it  was  here  that  the  failure  occurred, 
r  tlie  message  was  not  transmitted,  ae  the  law 
inroands,'  in  good  faith  and  with  diligence  and 
ipartiality.  The  duty  which  the  company  failed 
perform  was  not  a  duty  owing  in  Iowa,  but  was 
dnty  owing  in  Indiana,  where  the  parties  executed 
le  contract  out  of  which  the  duty  arose.  The  duty 
'  the  company  did  not  end  at  the  Stat^^  line  ;  it  ex- 
nded  throughout  the  whole  scope  of  the  under- 
king,  and  required  the  message  to  be  transmitted 
id  delivered,  in  good  faith  and  with  reasonable 
ligence,  to  the  person  to  whom  it  was  sent.  The 
vach  of  duty,  no  matter  where  the  specific  act 
instituting  it  occurred,  was  a  breach  here  and  not 
sewhere.  The  duty  is  a  general  and  continuous  one, 
id  if  not  performed,  the  failure  to  perform,  irre- 
lective  of  the  place  where  the  failure  occurred,  is 
breach  of  the  duty  at  the  place  of  its  creation. 
aere  is  not  the  slightest  resemblance  between  such 
lease  as  this  and  cases  of  distinct  and  independent 
irongg  occurring  wholly  beyond  the  limits  of  the 
it€ :  nor  is  there  the  remotest  analogy  between 
ih  a  case  as  the  present  and  the  case  of  an  attempt 
enforce  in  one  jurisdiction  the  laws  of  another 
ite  or  nation.  There  is  here  no  attempt  to  en- 
trc6  the  law  of  another  State,  nor  to  enforce  a 
inalty  for  a  breach  of  a  duty  created  by  a  foreign 
itute.  The  action  is  in  pn  Indiana  forum  to  en- 
)Te  a  duty  created  by  an  Indiana  statute,  and 
iiiing  out  of  an  Indiana  contract  made  by  parties 
ithin  the  State.'" 

WMlxrn  tTnlon  Td.  Co.  v.  Pendteion,  05  Ind.  13;  b.  c.  4SAiu.Kep. 
;  raUllrRilDg  WesKm  Union  Tel.  Co.  v.  HamiltuD.  50  lad.  181; 
Ualoa  Ti^l.  Co.  V.  Lipdley,  aa  Ind- 371;  C8rn«Uiin  v.  Wesicni 


(}  166.  No  Action  for  Penalty  for  Mon-DellYer;  of 
HeasBge  Delirered  to  b«  Seat  on  Sunday. — In  Indiana, 
where  it  is  ruled  that  coutracts  made  on  the  first  day 
of  the  week,  commonly  called  Sunday,  are  void  and 
incapable  of  enforcement,  not  by  the  common  law 
of  the  State,  but  by  statute,'  it  has  been  held 
that  an  action  cannot  be  maintained  against  a  tel^ 
graph  company  to  recover  a  statutory  penalty  for 
failing  to  transmit  and  deliver  a  message  which  was 
placed  in  the  hands  of  the  company  on  Sunday,  and 
the  contract  for  the  transmission  of  which  was  made 
on  that  day,  the  dispatch  not  relating  to  a  work  of 
necessity.'  So,  in  Missouri,  the  penalties  given  by  a 
statute,  against  a  telegraph  company  for  failing  to 
inform  one  who  sends  a  dispatch  for  transmission, 
when  required  by  him,  that  the  line  is  not  in  work- 
ing order,  or  that  dispatches  already  on  hand  for 
transmission  will  occupy  the  time,  or  for  intention- 
ally giving  false  informaiion  to  him  in  relation  to 
the  time  within  which  the  dispatch  may  be  sent,' 
are  not  recoverable,  where  the  company  has  neglected 


■Refnoldsv.  Sleveoaon,  4  Ind.  619;  Baoke  v.  Werts,  \3  lud.  MS: 
Love  V.  Wells,  25  Ind.  303;  Davla  v.  Barger,  57  Ind.  54;  Otlben  v. 
Vasboa,  69  Ind.  373;  Parker  v.  Pitt§,  73  Ind.  5S7:  s.  c  3S  Am.  R«p. 
165;  Mueller  v.  Stale,  7S  lod.  310;  s.  c,  40  Am.  Rep.  2AA.  In  one  ot 
these  oBfies  It  wa«  held  thiit  a  repleriD  bond  executed  on  Sunday  w«  In- 
valid. Link  V.  Clemens,  7  Blackt.  {laA.)  480.  lu  another  ease  Ui« 
same  pious  regard  lor  the  Lord's  day  Induced  the  court  to  bold  that  a 
»itb»eripUon  to  a  church  made  on  Sunday  was  void — the  end  even  bore  noi 
justUjlDg  the  metina.  or  rather  the  time.  Catlet  v.  Trustees.  6a  lad, 
366;  a.  c,  30  Am.  Rep.  197.  Ntiy,  this  wicked  contract  wau  not  enn 
rendered  valid  by  a  subeequeul  oral  promise  to  pay  Che  »absorlpUoii,  the 
same  having  been  given  without  consideration.  Rtd.  But  see  EvaiisvlUe 
V.  Horrts,  37  lud.  3G8,  overruling  Davis  v.  Barger.  S7  Ind.  54,  and  ciMt 
following  it. 

'  Rogers  v.  Western  Union  Tel.  Co.,  73  lud.  lafl;  a.  c.  41   Am. 
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refused  to  transmit  an  ordinary  business  dispatch 
Sunday,  there  being  a  general  statute  of  the 
tate'  prohibiting  work  and  labor  on  Sunday,  except 
orks  of  necessity  or  charity.' 

^  167.  Exception  wbere  the  Dispatch  Belates  to  a 
'ork  of  Neceastty. — But  if  the  dispatch,  on  its  face, 
lows  that  it  relates  to  a  "  work  of  necessity,"  or  if 
le  company  were  clearly  apprised  that  such  was  its 
laracter,  the  rule  might  be  different.  Such  would 
em  to  be  the  intimation  in  the  Indiana  case  quoted 
>  the  preceding  section."  But  it  is  said  that  "courts 
,nnot  declare,  as  a  matter  of  law,  that  the  business 
'  telegraphy  is  a  work  of  necessity.  There  are 
mbtless  many  cases  in  which  the  sending  and  de- 
Werj-  of  a  message  would  be  a  work  of  necessity 
Ithin  the  meaning  of  our  statute.  But  we  cannot 
idicially  declare  that  all  contracts  for  the  trans- 
dssion  of  telegraphic  messages  are  to  be  deemed 
Ithin  the  statutory  e.xception.   Whether  a  contract 

within  the  exception  must  be  determined,  as  a 
iestion  of  fact,  from  the  evidence  in  each  particu- 
rcase."'     A  message  which,  on  its  face,  relates 

mere  secular  business,  such  as  a  message  reading  : 
)ring  $40  if  you  want  record, " — does  not,  without 
ihowing  of  extrinsic  facts  tending  to  vary  its  ap- 
iTent  import,  show  necessity/    So,  under  a  statute 

Bev.  SUI.  3iu.  187»,  «  IfiTS. 

Tbompioo  V.  Weslem  UnlnQ  Tel.  Co.,  32  Mo.  App.  IQl. 

Bogerar.  H'e§leru  Union  T«l.  Co.,  78Inil.  Idi);  9.  c,  41  Am.  Rep. 

'iUd.;  opinion  b^  Elliotl,  C.  J. 

WOTteru  Union  Tel.  Co.  V.  Vopst,  118  Ind.  318;  fl.  c„  20  N.  E.  Rep.  2aa ; 
Am.  &  Eng.  Corp.  Cu.  S»;  25  Id.  an;  3  hn.'vy.  Rep.  Ann.  224.  In 
UMO  It  appeared  tliitt  Uio  plaiiititf,  a  %lenogritplier,  WAR  ordered  to 
cartnln  cviduncu  taken  at  tbe  trial,  so  lUu  eoutMol  lUiKlit  prepare 
(13) 
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giving  a  penalty  against  a  telegraph  company  for 
failure  to  transmit  and  deliver  messages,  it  has  been 
held  that  the  penalty  cannot  be  recovered  for  the 
failure  of  the  company  to  transmit  and  deliver  a 
message  inviting  the  person  addressed  to  pay  a  visit 
to  the  sender,  in  the  following  language  :  ' '  Come 
up  in  the  morning — bring  all," — such  a  dispatch 
not  being  a  work  of  necessity  within  the  statute  of 
Indiana  prohibiting  work  and  labor  on  Sunday.'" 
In  another  case  it  has  been  said  that  "ordioary 
business  ' '  is  not  a  work  of  necessity ;'  but  it  is  obi*i- 
0U3  that  this  may  or  may  not  be  so,  according  to 
circumstances, 

§  168.      Burden  of  Proof  as  to  Necessity. — The  bur- 
den of  proof  as  to  a  necessity  for  sending  a  telegram 
on  Sunday,  in  an  action  to  recover  a  penalty  for     1 
failure  to  transmit  it.  is  upon  the  plaintiff.' 

^  169.       Exception  iu  Cases  of  Necessitj-  or  Cliarit)-. 

— Under  the  statute  of  Missouri  prohibiting  work 
on  Sunday,  it  is  no  defense  that  the  message  was 
delivered  to  the  telegraph  company  on  a  Sunday 
for  transmission,  when  the  sending  of  it  is  an  act  of 
necessity  or  of  charity  ;  and  the  sending  of  it  is  such 
an  act.  when  it  is  sent  from  a  husband  to  his  wife, 
an^l  its  purpose  is  to  explain  a  protracted  absence 

his  bill  of  esceptlons  (or  lUe  judge's  sigii&tur«  within  Wi  dsys  Iroin  Juii- 
naryaoih.  Tbe  copy  nisflnlghfd,  ttndlbe  message  for  [be  atlornej  wxs 
delivered  to  defeodaat  on  Sand&y.  March  ISch.  The  jndgv  was  tben  bold- 
log  court  Id  a  county  other  than  that  ot  the  attorney's  residence.  Tbe 
copy  was  made  with  all  possible  dispatch,  but  tbe  plaiatilf  knew  on  tbe 
day  before,  that  be  would  finish  it  od  Suuday.  it  appeared  that  tbe  at- 
torney ^t  hla  copy,  and  had  his  bill  aigned.  This  was  held  insufll«ieDt 
to  show  a  necessity  tor  sendiag  the  message  on  Siiuday. 

'Rogers?.  Western  Uulon  Tel.  Co.,  78  lad.  169;  a.  c,  41  Am.  Rep. 
668. 

'Thompson  v.  Western  Union  Tel.  Co.,  33  Mo.  App.  191. 

'WeateraCnionTel.Co.  T.  Yopn,  llSIad.US;  B.  C.,3  L.B.  A.aU; 
SOIf.£.Bep.  m. 
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of  the  former  from  home,  and  to  announce  the  time 
of  his  return.  The  court  discussed  at  some  length 
the  meaning  of  the  word  "  charity,"  and  concluded 
liy  saying  :  "  The  word,  as  used  in  the  statute,  is 
intondod  to  be  undei-stood  in  its  ordinary  sense, 
and  to  denote  something  more  than  mere  alms- 
giving; and  it  is  plain  that  an  act,  intended  by  a 
husband  to  allay  anxiety  and  distress  of  mind  on 
the  part  of  his  wife  and  children,  may  be  performed 
on  Sunday  as  a  work  of  charity,  without  violating 
the  statute  above  quoted."  ' 

^  170,  The  Necessity  may  be  a  Moral  or  Sooial 
SeceMlty. — In  the  same  case  the  court  say  :  "  Tlien, 
as  to  the  view  which  the  trial  court  took,  that  the 
necessity  which  will  authorize  the  doing  of  work  on 
Sunday  'may  be  a  necessity  arising  from  inadvert- 
ence on  the  part  of  the  person  pleading  the  neces- 
sity, but  not  from  willfulness,'  we  think  that  that 
is  the  correct  view.  We  also  think  that  the  court 
rightfully  refused  tlie  instruction  tendered  by  the 
defendant,  that  '  if  the  plaintiff'  neglected  to  send  a 
similar  dispatch  oi  similar  information  on  the  pre- 
ceding day,  and,  by  such  neglect  on  his  part, 
created  the  necessity  for  sending  it  on  Sunday,  he 
cannot  recover.'  We  must  here  recur  to  the  view 
that  the  necessity  is  not  a  physical,  but  a  moral  ne- 
cessity. If  a  hnshaiid  absents  himself  from  his  wife 
and  family  beyond  the  promised  length  of  time, 
and  neglects  on  Saturday  to  send  them  infijrmution 
of  his  whereabouts  and  the  time  of  his  return,  he  is 
clearly  under  the  moral  duty  of  sending  such  infor- 
mation on  Sunday,  and  this  moral  duty  which  he 
owes  to  thorn  creates  a  necessity  within  the  mean- 


<  BurtieU  V.  Weaiern  Uulon  Tel.  Co-^  3!)  Mo.  App.  lintl,  (tU. 
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ing  of  the  statute."  '  The  same  court,  in  a  sub^ 
quent  case,  reaffirmed  this  principle,  aud  applii 
to  a  state  of  facts  where  a  young  gentleman 
st^arted  on  Sunday  to  raake  a  visit  to  a  young 
in  a  distant  city,  had  gone  into  a  restaurant  to  get 
some  refreshments,  and  in  consequence  of  this  got 
left  by  the  railway  train.  The  court  reasoned  that 
there  was  such  a  thing  as  a  social  as  well  as  a  moral 
or  physical  necessity,  and  that  whatever  right- 
thinking  men  would  feel  it  incumbent  upon  them- 
selves to  do  under  given  circumstances,  may  bo 
regarded  as  a  necessity  within  the  meaning  of 
statute.' 

^171.  The  NecesBltf  may  be  Created  by  Xi 
gence. — The  delivery  of  such  a  telegram  for  transmie- 
sion  on  a  Sunday  is  not  rendered  illegal  by  the  fact 
that  the  sender  could  as  well  have  sent  it  on 
preceding  Saturday,  but  through  inadvertence  fs 
80  to  do.  In  so  holding,  the  court  say  :  "  The  dl 
and  the  necessity  exist,  although  the  circumstani 
creating  them  may  have  been  the  result  of  his  pi 
vions  negligence.  But  even  if  the  plaintiff's  !!■ 
gence  may  have  created  this  necessity,  we  do 
see  how  such  negligence  could  be  regarded  as  ren' 
ing  it  improper  for  hira  to  perform  the  duty, 
for  the  defendant  to  assist  him  in  its  performai 
if  it  was  a  work  o?  charity.  Can  any  one  say  tha' 
man's  negligence  on  Saturday  to  perform  a  work  of 
charity  will  render  it  the  less  obligatory  upon  him 
to  perform  it  on  Sunday?  "  ' 

'  BuToect  V.  WMtern  Union  Tel.  Oo.,  3a  Mo.  App.  699,  6U. 
'  Itn»seif  V.  WesWrn  Union  Tel,  Co.,  No,  4884,  St.  LouU  Ct.  ( 
peals,  not  yet  reporletl. 
'Buruttl  V.  Wi'swrn  Union  Tel.  Oo..39  Mo.  App.BS9,flU;  n 
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172.  Retentton  of  the  Money  not  a  Ratification 
■by  Telegrapli  Company. — A  pious  tenderness  for  the 
sanctity  of  the  Lord's  day,  although  it  may  result  in 
enabling  a  corporation  to  act  dishonestly  towards  its 
tinstomers,  has  led  to  the  conclusion  that  the  fact  that 
ihe  telegraph  company  retains  the  money  paid  for 
the  transmission  of  the  dispatch  after  the  expiration 
of  the  Lord's  day,  that  is,  keeps  it  on  Monday  and 
■on  following  days, — does  not  amount  to  a  ratification 
of  its  undertaking,  so  as  to  entitle  the  plaintift'  to 
enforce  his  statutory  right  to  a  penalty  for  failing 
to  transmit  and  deliver  it.' 

^  173.  Mo  Penalty  for  Refusing  to  Transmit  Ob- 
seene  Messages.  —  A  telegraph  company  will  be 
excused  from  the  transmission  of  a  message  expressed 
in  indecent,  obscene,  or  filthy  language ; '  but  the 
following  was  held  not  to  be  such :     "  Send  me  four 

iris  on  first  train  to  Francisville,  to  tend  fair."  ' 
^174.      Peoalt)'  for  Refusing  Dispatches  of  Compet- 
ing  Lines. — A   statutory  provision   requiring  tele- 
graph companies  to  receive  and  forward  dispatches 

•om  other  telegraph  lines,  as  well  as  from  individ- 

lals,  "provided  that  nothing  contained  in  this 
section  shall  be  construed  to  require  any  telegraph 
company  or  association  to  receive  and  transmit 
dispatches  from  or  for  any  other  company  or  asso- 
ciation owning  a  line  of  telegraph  parallel  with,  or 
doing  business  in  competition  with,  the  line  over 
which  the  dispatch  is  required  to  be  sent, ' ' — has  been 

leid  not  to  exempt  a  company  from  the  obligation 


Rogers  \.  Western  Union  Tel.  Co.,  T8  Inil.  109;  8.  c.  41  Am.  Rep. 
CSS.    The  court  quote  Perkins  v.  JoneB,  26  Ind.  4t)0,  ai  settHug  tbi 
that  the  retention  of  nhat  has  been  received  undpr  a  CDStract  entered 
Into  on  Suodny  will  not  of  ttselt  be  a  rutiflcation. 

AnU,  §  150. 

Compare  Western  Union  Tel.  Co.  v.  Fergusoa.  57  Ind.  495. 


^L    ■  Compn 
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to  receive  and  transmit  a  message  from  a  compi 
line,  to  be  transmitted  to  a  point  to  which  the 
of  the  latter  company  did  not  extend 

§  175.  When  Notice  to  the  Company  ^ecessai 
Under  the  Indiana  statute,  which  provides  that 
plaintiff  must  give  written  notice  of  default 
part  of  defendant,  the  statutory  penalty  for  v\ 
tion  of  the  duty  created  by  the  contract  cannot 
recovered  unless  such  notice  is  given 

§  176.      When  Payment  of  Actual  Damages  no 
to  Recovery  of  a  Penalty. — Payment  by  a  telegn 
company  of  expenses  incurred  by  a  person ,  by  reason 
of  non-delivery  of  a  telegram,  has  been  held  no  bar  to 
an  action  for  a  penalty,  unless  received  in  full  settli 
ment  or  by  way  of  accord  and  satisfaction 

§  177.      Action   for  Penalty  by  Addressee.— Undl 
a  statute  of  Mississippi '  providing  that  on  a  failure 
or  refusal  of  a  telegraph  company  to  transmit  or 
deliver,   within    a  reasonable  time,    without 
excuse,  any  message  delivered  to  it  for  such 
pose,  the  person  injured  shall  recover  $20  in 
tion  to  such  damages  as  are  allowed  by  law,- 
person  to  whom  a  message,  of  no  pecuniary 
to   him,    is   sent,    the   charges   being  paid 
sender,    may   sue   for   such   statutory   penalty 
failure  to  deliver  the  same  in  a  reasonable 
without  excuse,  though  he  sustained  no  pecun 
loss  by  such  failure.' 

■  United  SWtes  Tel.  Co.  v.  Wesleru  Union  Tel.  Co.,  56  Barb.  (N.  YJ 

»  WeBlem  Union  Tel.  Co.  v.  Yopat,  118  Inil.  318;  s.  c,  20  N.  K.  if 

222;  3  Lawy.  Rep.  Ann.  224;  -21  Am.  &  Eag.  Corp.  Cos.  S8;  SS  JV.  1 

<  Western  Union  Tel.  Co.  v.  Taylor.  M  On.  MS;  B.  C,  8  L.  B.  ^ 

11  ij.  B.  Rop.  sue. 

« AclBM:isa.lSSG,  p.  91. 

«  WMtern  Ualoa  XhL  Go.  ?.  AUqb,  «6  UiM.  U»4  fc.o 


■^ 
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^  178.     Jarisdictlon   of  Such  Actions:  Justices  of 

e  Peace. — Under  the  provision  of  the  Arkansas 
mstitution  of  1874,  confining  the  civil  jurisdiction 
justices  of  the  peace  to  actions  arising  on  contract, 
tions  of  replevin,  and  actions  for  injuries  to  per- 
nal  property,*  a  justice  of  the  peace  has  no  juris- 
ction  of  an  action  against  a  telegraph  company  to 
'cover  a  penalty  for  its  failure  to  deliver  a  message.' 

^  Ck>Qat.  Ark.,  art.  7,  §  40. 

'Baltimore,  etc.  Tel.  Co.  v.  Lovejoy,  48  Ark.  301 ;  8.  c,  3  8.  W.  Rep. 
53. 
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CHAPTER  VIII. 

STIPULATIONS  AND  REGULATIONS  LIMITING  LIABILITY. 

Article  I.       Validity  op  Such  Stipulations  and  Requlations. 

Article  U.     Evidence  of  EInowledge  and  Assent. 

Article  lU.    Stipulations  as  to  Repeating. 

Article  IV.    Stipulations  and  Limitations  as  to  Time  and  Man- 
ner OF  Presenting  Claims  for  Damages. 


Article  I.— VALIDITY    OF    SUCH    STIPULATIONS    AND 

REGULATIONS. 

Section. 

183.  Cannot  Limit  Liability  for  Gross  Negligence. 

184.  A  Comprehensive  Statement  of  the  Doctrine. 

185.  Such  Resrulations  must  be  Reasonable. 

186.  View  that  They  can  Stipulate  against    Liability  except   for 

Gross  Negligence,  Willful  Misconduct  or  Fraud. 

187.  Evidence  of  Gross  Negligence  within  this  Rule. 

188.  Cannot  Stipulate  against  Liability  for  Simple  Negligence. 

189.  Reason  of  this  Rule. 

190.  Cannot  Limit  Liability  for  Negligent  Mistakes,  Defective  In- 

struments, etc. 

191.  May  Stipulate  against  Liability  for  Mistakes  Due  to  Climatic 

Influences. 

192.  Cannot  Stipulate  against  Statutory  Penalty. 

193.  Unreasonableness  of  Condition  Limiting  Liability  to  the  Cost 

Paid  for  Transmission. 

194.  Stamping  Messages,  * 'Accepted  Subject  to  Delay." 

196.    View  that  Such  Stipulations  do  not  Exempt  from  Liability  to 

the  Receiver  of  the  Message. 
196.    Reasonableness  of  a  Regulation  Requiring  Deposit  to  Pay  for 

Answer. 
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197.  KensoDablenesg  of  ReguUtlou  Requirlug  DepoElt  to  Paj-  tot 
Chargra  of  Delivery. 

198.  Evidence  of  Local  Vta^e  iDsdniiseible  lo  Vary  the  Contract. 
Tteaeonableness  of  Ke^culaiioa  n-heu  a  Question  of  Law  and 

when  a  Questioa  of  Fact. 
900.    Ingtances  nbere  Deterniloed  us  a  Question  ol  Law. 
lOL    Invalidity  of  Siipulatlong  ou  Night  or  Ualf  Bate  UeeSBges  £x> 

onerating  from  Liability. 
103.    Valid  except  In  Caaee  of  Groas  Negligence  or  Fraud. 

(  183.  Cannot  Limit  Llabllit;  for  Gtoh»  Negll- 
mce. — Irrespective  of  the  question  whether  the  bu9- 
less  ol'tlie  telegraph  company  is  similar  to  that  of 
common  carrier,  tlie  American  courts  are  generally 
[reed  that,  while  such  companies  may  establish 
id  enforce  reasonable  rules  and  regulations  for  the 
ie  and  proper  conduct  of  their  business,  they  can- 
ot  establish  any  regulation,  or  bind  the  sender  of 
message  in  any  contract,  which  will  relieve  the 
(mpany  from  liability  for  the  gross  negligence, 
illful  misconduct,  or  bad  faith  of  itself  or  of  its 
vants,' 

t  tJniled  Stales  Tel.  Co.  v.  Glldersleve.  29  Hd.  333,  348;  a.  C,  se  Am. 
).  6!»;  Westero  Union  Tel.  Co.  v.  Fontaine,  58  Ga.  433;  Wealern 
Ion  T«l.  Co.  V.  Oraham,  I  Colo.  230:  Western  Union  Tel.  Co.  v. 
1,95  Ind.  429;  Western  Union  Tel.  Co.  v.  Heek,  49  Ind.  53; 
Mtern  Union  Tel.  Co.  v.  Fenton,  52  Ind.  I ;  True  v.  International  Tel. 
,80  Mo.  8,  17;  Caodee  v.  Western  Union  Tel.  Co.,  34  Wis.  471; 
HMtland  V.  Illinois,  etc.  Tel.  Co..  27  Iowa,  433;  H.  c.  1  Am. 
p.  285;  ManvUle  v.  Weatera  Union  Tel.  Co.,  37  Iowa,  214; 
tnnell  T.  WesteTD  Union  Tel.  Co.,  113  Mass.  299;  Breese  v. 
lUMj  States  Tel.  Co.,  48  N.  Y.  132;  Passmore  v.  Western  Union 
L  Co.,  78  Pa.  St.  338;  American  Union  Tel.  Co.  v.  DBUgbUry, 
Ate.  IQl;  »■  C,  7  Sonth.  Rep.  060.  It  is  aald  by  nn  authorita- 
h  MjUl  tbai  Buch  a  company  Ua  a  clear  right  to  protect  itself 
tordlnary  risk  and  liability,  by  suob  rules  nod  rcgulatlona 
ibnqalredforlliat  pnrpo8«.  In  tbcview  of  ibis  court,  "It  nould 
y  unreasonable  to  liold  these  talegraph  coinpanlva  liable  lor 
y  mlitake  or  accidental  delay  thai  may  occur  lo  the  operation  of 
im  the  very  HHinre  ol  Ihe  service,  while  due  diligence 
b  good  tnlUi  may  be  ruquired  at  itie  bauds  of  the  company  and  its 
I,  ittvldenls.  di-lay«,  und  uilsoarriages  may  occur,  that  Ibo  greates 
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ransinitting,  or  delivering,  or  not  delivering  a  mes- 
Bage,  from  whatever  cause  arising,  is  not  a  reason- 
able regulation  witliin  tliis  rule, 

Such  a  rule  is  not  saved  from  these  objections 
by  the  condition  of  liability  to  repay,  if  required 
ly  the  sender,  the  trifle  paid  to  them.  It  is  a  mere 
evasion  of  the  legal  liability,  and  is  never  the  meas- 
Ore  of  damages  for  non-performance  of  a  contract  of 
this  kind. 

•  The  company/'  he  continued,  "is  not  the  ulti- 
nate  judge  of  the  reasonableness  of  an  adopted 
nie.  And  in  this  single  proposition  lies  the  gist 
tf  the  whole  matter.  The  court  must  determine  iu 
very  case,  when  the  question  is  fairly  raised, 
whether  the  particular  restriction  or  qualification  is 
.reasonable  exercise  of  the  powers  residing  in  the 
ompany.'" 

5  185.  Such  Begulatlous  must  be  BeaBonublc. — 
'he  Well  known  rule  in  regard  to  the  by-laws  of 
orporations  sustains  a  veiy  close  analogy  to  the 
egiilations  of  telegraph  companies  in  the  conduct 

f  their  business  and  in  the  restriction  of  their  Ha- 
ility.'     Such  regulations  will  therefore  bo  set  aside 

?  the  jndicial  courts;  1.  When  they  contravene  the 
onstitution  or  laws  of  the  United  States.  2.  When 
hoy  contravene  the  constitution  or  laws  or  the  pub- 
ic policy  of  the  State  by  whose  laws  their  validity 

I  determined.  3.  When  they  are  otherwise  un- 
reasunahle.' 

'Tnio  V.  InterniiUooiU  Tel.  Co.,  UO  Mc.  -J,  IS;  s.  n.,  11  Am.  Rep.  isa. 

'1  Tboiup.  Corp.  i  1021.  etar-{. 

*TfaeM  vk»g  may  be  gathered  from  ibe  (ollowlng  mmODK  olUer 
tauet:  Wcsiom  Holoii  Tel.  Oo.  v.  Graham.  1  Colo.  21)0;  ».  c,  0  Am. 
Kcp.  ISfl;  We.torn  rnion  Tel.  Co.  v.  BueliaUHn.  35  Ind.  420;  8.  C,  9 
Am.  tt*p.74l!  WeiUTB  Union  Td.  Co.  v.  Meek.  411  lod.  53;  Weatern 
Ualon  T»l.  Co.  v,  Atlams.  s;  u.  598;  ».  r.,  44  Am.  Ri?p.  744 ;  Wcnom 


View  that  they  can  Stipulate  affainat  Lia- 
bility except  for  Gross  Negligence,  Willful  Mlspon- 
duct  orFrnnd. — There  is,  liowever,  a  class  of  cases  in 
which  the  view  is  expressed  that  such  companies  caii, 
hy  stipulations  on  their  blanks,  exonerate  themselves 
from  liability  except  for  gross  negligence,  or  willful 
misconduct;'   and    some    of    the   courts   add,    for 

Union  Tel.Co.  V.Young,  03  Ind.  US;  EUIb  v.  AmeiicBn  Tei.  Cu.,1! 
Alien  (MaBB.),  220;  s.  c,  Allen  Tel.  Cas.  300;  Ailanlic,  etc.  Tel.  Co.  t. 
Western  Union  Tel.  Co.,  4  Duly  (N.  T.),  537;  Wolf  t.  WeBlem  Union 
Tel.  Co.,  62  Fa.  St.  83;  ».  c,  1  Am.  Hep.  3S:;  Weetern  Union  Tel.  Co, 
V.  Reynolds.  77  Va.  173;  8.  c,  40  Am.  Rep.  715;  Helman  v.  Wesietn 
Union  Tel.  Co.,  57  Wl8.  sea;  Redpalh  v.  Weetern  Union  Tel.  Co..lli 
Maes.  71;  s.  c,  17  Am.  Rep.  89;  Western  Uniom  Tel,  Co.  t.  Carew.lB 
Mich.  533;  3.  c,  Allen  Tel.  Caa.  345;  Qrionell  v.  Western  Union  Td. 
Co.,  n3Ma».  399;  8.  c,  18Am.  Rep.  4S5;  Breeae  v.  United  Suies  Tel. 
Co.,  48  N.  Y.  133;  ».  c,  8  Am.  Rep.  626;  8.  C,  Allen  Tel.  Cue.  S(B; 
Young  V.  Western  Union  Tel.  Co.,  85  X.  Y.  183;  Passmore  v,  WeBtera 
Union  Tel.  Co.,  78  Pa.  St.  238;  Aiken  v.  Teiegrapb  Co.,  B  S.  C.  SM; 
Womack  V.  WcBlern  Union  Tel.  Co..  58  Tex.  176;  s.  c,  44  Am.  Rep. 
614;  Baxter  v.  Dominion  Tel.Co.,  37  Up.  Can.  (Q.  B.)  470;  Tme  v. 
International  Tel.  Co.,  60  Me.  9;  8.  c,  11  Am.  Rep.  15S. 

'  Weatern  Union  Tel.  Co.  v.  Buchanan,  35  Ind.  439;  s.  c,  9  Am.  Rep. 
744;  United  States  Tel.  Co.  v.  Gildersteve,  28  Md.  232;  s.  c,  96  Am. 
Dec.  519;  Ellis  v.  American  Tel.  Co.,  13  Allen  (Mass.),  226;  Breese  v. 
United  States  Tel.  Co.,  4KN.Y.  132;  s.  c,  8  Am.  Rep.  526;  Orlnnell  v. 
Western  Union  Tel.  Co.,  113  Ma*8.  293;  s.  C,  IS  Am.  Rep.  486;  Wano 
V.  Weetern  Union  Tel,  Co..  37  Mo.  472;  Western  Union  Tel.  Co,  v. 
Keill,  67  Tex.  283;  8.  c,  44  Am.  Rep.  580  ("except  when  caused  by  ibe 
mieccnduct,  fraud  or  want  of  due  care") ;  Womacb  v.  Weetern  Union 
Tel.  Co.,  58  Tex.  176;  s.  c,  44  Am.  Rep.  614;  White  v.  Western  Union 
Tel,  Co.,  5  McCrary  (U.  S.),  103;  8.  c,  14  Fed.  Rep,  710;  Western 
Union  Tel.  Co.  v.  Fontaine,  58  Ga.  433  ("gross  negligence").  In  the 
BUbeequenI  case  of  Western  Union  Tel.  Co,  t.  Blanchard,  68  Ga.  299;  a. 
C.,  4!)  Am.  Rep.  480,  the  court  denied  the  proposition  tbat  the  oonipany 
could,  by  a  regulation  of  Its  own,  protect  itself  against  every  dORree  of 
negligence,  except  "gross  negligence  or  fraud,"  and  held  that  there 
was  no  error  in  refusing  an  Instruction  which  embodied  this  proposi- 
tion. In  Kansas  it  has  been  said,  speaking  with  reference  to  the  con- 
diilon  In  the  blanks  of  the  Western  Union  Telegraph  Company  In 
regard  to  repeating  messages,  tbat  a  telegraph  company  cannot,  by 
such  n  stipulation,  exonerate  itself  from  liability  for  errors  arising  from 
gross  nrgliyence.  Western  Union  Tel.  Co.  v.  Crall.  33  Kan.  679;  S.  C,  S 
Am.  St.  Bep,  795;  Western  Union  Tel.  Co.  v,  Howell,  38  Kan.  685.  In 
North  Carolina  the  view  still  obtains  tbat  a  teiegrapb. compaor  | 
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fraud,''  or  for  any  conduct  incon&istent  with  good  faith .' 
It  is  not  clear  that  thecourts  which  make  use  of  the 
expression  gross  negligence,  in  this  connection,  in- 
tend to  take  a  distinction  between  ordinary  negli- 
gence and  gross  negligence.'     Notwithstanding  the 
reasoning  of  Lord  Holt  in  the  celebrated  case  of 
Coggs  V.  Bernard,'  modern  judicial  opinion  is  drift- 
ing toward   the  view  that  a  division  of  care  and, 
correlatively,  of  negligence,  into  degrees,  is  a  mat- 
ter too  subtle  and  refined  for  the  ordinary  purposes 
of  justice,  and  it  has  been  well  said  that  gross  neg- 
ligence is  nothing  more  than  negligence  with  an 
epithet.     A  review  of  the  cases  last  cited  leaves  the 
mind  in   doubt  whether,  except  in  one  or  two  of 
them,  the  court  really   intended  to  intimate  that 
there  is,  in  a  judicial  sense,  a  distinction   between 
knegiigeuce  and  gross  negligence,  in  respect  of  the 
■liability  of  telegraph  companies.     In  some  of  these 
■oases  it  seems  obvious  that  the  expression  has  been 
jSnadvertently  used,  and  that  in  others  it  has  been 
Pemployed   for  mere   emphasis.      In   one  of  them, 
however,  Mr.  District  Judge  Foster,  in  charging  a 
Sury,  defined   gross  negligence   as   meaning  "that 
want  of  care  which  a  person  habitually  careless  and 


nimlt  its  llabUitr  tor  ordinary  negligence  In  Hodliig  unrepeaMd  meg- 
■agee.  lo  tbe  amount  paid  for  tbe  traDsmlsaion  ot  the  meMBice;  but  It 
caapot  exempt  itsell  where  Ibete  baa  been  grotu  negligence.  Pegrara  v. 
TVestePn  Union  Tel.  Co..  97  N.  C.  57;  s.  c,  2  8.  E.  Rep.  256. 

'  Candee  v,  Weatero  Union  Tel.  Co.,  58  Tex,  176;  a.  c,  17  Am.  Rep. 
;  Wealern  Uolon  Tel.  Co.  v.  Neill,  57  Tex.  283;  a.  o.,  44  Am.  Rep. 


■United  States  Tel.  Co.  v.  Oildersleve,  28  Hd.  332;  a.  c,  96  Am. 
ae.  SIB. 

'Uompare,  for  tnaUnoe,  Western  Union  Tel.  Co.  v.  Oildersleve,  29 
B.  c.  96  Am,  Dec.  519,  and  Western  Union  Tel,  Co.  v.  Fonl- 
le,  &S  Oa.  433. 
«2  Ld.  Riym.  009. 
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negligent  would  ordinarily  exercise  in  busin 
transactions.'"  It  is  not  perceived  in  what  respect 
this  definition  of  gi'oss  negligence  conveys  a  dif- 
ferent idea  from  that  which  is  conveyed  by  the 
word  negligence,  unless  it  is  intended  to  convey 
the  idea  that  negligence  becomes  gross  by  mere 
repetition.     But  this  cannot  be  a  sound  view. 

§  187.  Evidence  of  GroBH  Xegligence  Within  this 
Rule. — The  following  state  of  facts  has  been  lield  to 
afford  evidence  from  which  a  jurj'  might  infer  gross 
negligence  on  the  part  of  the  telegraph  company. 
In  a  message  containing  nine  words  besides  the  ad- 
dress and  signature  of  the  sender,  there  were  three 
mistakes.  It  was  sent  over  the  defendant's  line  on 
a  fair  day,  in  which  there  were  no  electrical  or  at- 
mospheric disturbances.  It  was  found  that  there 
was  no  similarity  in  the  sounds,  symbols  and  char- 
acters used  in  telegraphy  for  the  words  "Valley" 
and  "Neosho"  which  could  account  for  the  former 
being  changed  into  the  latter  in  the  transmission. 
In  short,  under  the  circumstances  above  named,  it 
was  held  that  there  was  evidence  of  gross  negli- 
gence in  making  the  following  message:  "Ship 
bones,  sulky  and  trap  to  Valley  Falls  immediately. 
Graham  Orall," — read:  "Ship  bones,  sulk}'  and 
traps  to  Neosho  Falls  immediately.  Graham  Crolt."' 
In  another  case  in  the  same  State theword  "Salina" 
appeared  in  the  message  as  delivered,  instead  of  the 
word  "Salem,"  which  was  written  in  the  message 
by  the  sender,  It  was  found,  as  a  fact,  that  the 
word  Salem  was  so  plainly  written  that  it  could  not 

I  White  V.  Weatern  Union  Tel.  Co.,  6  McCrary  (tl.  S.),  103;  8.  c,  14 
Fed.  Rep.  710. 
'Western  Union  Tel.  Co.  v.  Crall,  38  Kan.  670;  s.  c,  E  Am.  SI.  Brp. 
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lave  boon  mistaken  for  tlie  word  "Salina,"  or  for 
ny  other  word,  "by  any  person  possessing  ordinary 
lye-sight  who  would  examine  it  with  the  slightest 
Care."  The  court  held  that  this  was  equivalent  to 
,  finding  that  the  company's  agent  did  not  exercise 
tlie  slightest  care  in  the  transmission  of  the  message. 
riie  additional  fact  appeared  that  the  manager  of 
the  firm  to  whom  the  message  was  sent  feared  a 
nistake,  and  that  the  agent  of  the  company  asked 
for  a  verification  of  the  message.  It  was  decided 
that  this  was  notice  to  the  company  that  a  mistake 
W&9  feared,  and  that,  in  view  of  all  the  facts,  the 
mmpany  was  guilty  of  gross  negligence.^  In  another 
lase  a  message  was  received  by  a  telegraph  company 
0  bo  sent  to  plaintifTs  attorney  at  N.,  and  the 
gent  at  the  transmitting  office  informed  the  agent 
t  N.  of  tlie  number  of  words  contained  in  the  mea- 
loge,  and,  having  sent  the  message,  received  from 
he  agent  at  N.  the  signal  indicating  that  it  had 
teen  properly  received,  and  contained  the  number 
►f  words  indicated.  In  an  action  for  negligent  de- 
ivery,  the  agent  at  N,  admitted  that  the  word  '"six" 
»ad  been  omitted  before  "hundred  and  sixty-three." 
md  that  the  word  "answer"  was  dropped,  but  tes- 
fied  that  the  atmospheric  conditions  at  N.  weie 
lot  favorable  when  the  message  was  received.  It 
iraa  held  tliat  the  evidence  showed  gross  negligence 
m  the  part  of  the  company.' 

^  I8K.  Cniinot  Stipulate  AgalnBt  Liability  for 
llnple  NeirilKflncc, — The  sounder  and  better  view, 
herefore,  i.^  believed  to  be  that  the  law  will  not,  in 
dow  of  the  public  nature  of  the  employment  of  tele- 

'WeMcmUDiunTel.  Cu.  v.  Uowell,  38  Kau-ISS. 

'  W«t«n  i;nloii  Tel.  Co.  v.  Ouodbw  (KIm.).  "  Soutli.  Kep.  2U. 
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graph  companies,  and  on  grounds  of  public  poUcjv  ■ 

allow  them  to  impose  upon  persons  who  solicit  theii^cr  im 
services,  contracts  relieving  themselves  from  liabilitji^^^.' 
for  negligence,  irrespective  of  any  distinction  be — ^ — 
tween  simple  negligence  and  gross  negligence.     Th^^i^= 

reason  of  this  rule  is  almost  too  plain  for  statemenr » 

or  discussion.     The  very  undertaking  of  a  tplpgrftpl ^ 

company,  whenever  it  receives  a  message  for  trans      

mission,  necessarily  implies  an  engagement  on  it-  j— ^ 
part  to  exercise  care  and  diligence  in  transraittin^^^ 
it,  and,  negatively,  not  to  be  guilty  of  negligence  i^tr-» 
doing  so.  To  allow  it  to  engage  to  exercise  dil'i-  — 
gence  in  the  undertaking,  and  to  accept  pay  for  esc^  — 
ercising  diligence,  the  sender  of  the  message  thiz«  ^ 
executing  the  contract  on  his  part,  and  then  t^c^ 
allow  it  to  stipulate  that  it  shall  not  be  liable  i—  f 
it  do  not  exercise  diligence,  is  at  once  the  heigti^  "t 
,  of  absurdity  and  the  height  of  injustice.  We  fiii<i— . 
therefore,  that  many  courts  in  dealing  with  thiS-s 
subject  have  taken  the  simple  and  just  view  th^^t 
such  stipulations  are  of  no  validity  in  so  far  as  the;; 
undertake  to  exonerate  the  telegraph  comparJ-_T 
from  the  consequences  of  its  own  negligence." 


'  Weatera  Union  Tel.  Co.  v.  Qrahniu.  1  Colo.  230;  s.  C,  «  Am.  Bep- 
136;  Western  Union  Tel.  Co.  v.  BlftnoUnrd.  6S  Oa.  399;  9.  c,  46  Am- 
Bep.  480;  Wfsteni  UnlonTel.  Co.  v.  FoDtniue,  58  Ga.  433;  Hubb&nl  r. 
Wearern  Union  Tel.  Co.,  33  Wis.  668;  9.  c.  U  Am.  Rep.  775;  WMttn 
Union  Tel.  Co.  V.  Scbotter,  71  Gr.  760;  TjUr  ».  Wealern  UuIod  Tri. 
Co..  60  ni.  431;  a.  C,  14  Am.  Rep.  38;  b.  C,  on  second  appeiil,  74  lU. 
168;  34  Am.  Rep.  279;  Weatern  Uulon  Tel.  Co.  v.  Fenton.  52  Ind,  I; 
Baldwin  V.  United  Suies  Tel.  Co.,  45  X.  T.  744,751;  Western  UnloB 
Tel.  Co.  V.  Meredith,  95  lod.  03;  Sweetlund  v.  UliooU,  eic.  Tel.  Co.,  It 
Iowa.  433;  8.  c,  1  Am.  Rep.  285;  Manvllle  v.  Western  Union  Tel,  CO- 
ST Iowa,  214;  s.  c,  18  Am.  Rep.  S;  Telepapii  Co,  v.  Grigwold,  37  OUo 
St.  301;  s.  c.,4I  Am.  Rep.  500;  Bell  v.  Dominion  Tel.  Co.,  3  Moot.  Leg. 
Hews,  406;  Smith  v.  Western  Union  Tel.  Co.,  83  Ky.  104;  PaasmoM  t. 
Western  Union  Tel.  Co.,  9  Phlla.  S8;  s.  c,  alHrmed,  78  Pa.  SI.  338. 
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§  189.  KenHou  of  TiiU  Uuie. — These  tlecisions 
■ocefd  upon  the  view  that  such  a  company  cannot, 
7  »ti|)uhiti()n9  imposed  upon  its  customers,  absolve 
self  from  liability  for  the  want  of  onlinnri)  or  rea- 
nuble  cure  ; '  and  some  of  tlieni  deny  the  proposi- 
on   that   thty  can   be  allowed   to   operate  so   as 

relieve  the  company  from  liability  except  for 
OSS  negligence,  liolding  that  there  is  no  differ- 
icein  a  juridical  sense  between  negligence  and  gross 
Sgligence.'  Others  state  that,  in  view  of  the  public 
ature  of  their  employment,  they  must  bring  it  to 
at  degree  of  skill  and  care  which  a  prudent  man 
ould,  under  the  circumstances,  exercise  in  hi^  own 
fairs;  and  that  any  stipulation  by  which  they 
ndcrtako  to  relieve  themselves  from  this  obligation 

to  restrict  their  liability  for  the  failure  to  use 
Bch  skill  and  care  is  contrary  to  public  policy  and 
old.  It  has  been  added  that,  to  hold  otherwise 
ould  arm  tliem  with  a  very  dangerous  power,  and 
RVe  the  public  comparatively  remediless," 
$  190.  Cannot  Limit  Llabllitr  for  Negligent  IHis- 
kes,  Derective  lustriimeutu,  etc. — To  state  the  fore- 
oing  rule  more  in  the  concrete,  we  find  in  several 
Igal  judgments  the  explicit  declaration  that  such  a 

"Xotwrllbitnnilliig  ibii  reguUtlnn  or  »|iei:ia]  afjreenieDi,  ll  h  ntlll  tbe 
Iv  o(  ilie  dcfeodunc  to  employ  ekItUal  operalorH,  use  proper  lustru- 
iiU,  and,  tbroiiKb  tin  employees,  to  exuruUe  ordlnury  anil  rea^ouuble 
«  In  the  tnasmhslon  rrU  delivery  *>'  m<^HH}(ea.'"  Mlllur,  J.  In  Mnn- 
kT.  WBKlern  Udioo  Tel.  Co.,  37  Iowa,  au;  s.  c.  18  Am.  Bep.  s,  11. 
the  Mni«  «tteut  Is  Sw«>;tUD<)  T.  lIllooU.  eio.  Tel.  Co..  27  Iowa,433i 
C.  1  Am.  Rep.  285;  Turuer  v.  tlawke^e  Tel.  Co..  41  Iowa.  -15H;  b.  c- 
Am.  Rep.  tm;  IlnrknessT.  Wealern  Union  Tel.  Co..  73  Iowh.  lUOi 
rwler  v.  Westera  I'ulou  Tel.  Co..  fO  Me.  :IS1.  Ho  beld  ns  [o  exprcM 
ptpuile*  by  tbo  ttuprcmr  Court  ot  tbu  United  Slulei  lu  Espreu  Co.  v. 
Iltli*cl1.  Itl  Wall.  (U.S.)  S70. 

>Te]«grapbCo.  v.  OHiwold,  37ObloSl.301;  s.  c,  41  Am.  Rep.  500. 
8milb  V.  Wenltrrn  Union  Tel.  Cu.,  S)  Ky.  104;  s.  c,  4  Am.  8l.  Kep. 
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corapauy  cannot  limit  its  liability  fur  misitakes  in 
the  transmission  of  messages  arising  from  tliefailury 
to  use  reasonable  care  and  skill  in  the  performance 
of  the  service  or  from  those  which  arise  from  the 
use  of  defective  instruments.' 

$  191.  May  stipulate  ngaliist  Uabllltj' for  Mistake 
due  to  Climatic  Influences. — On  the  Other  hand,  the 
courts  agree  that  such  a  company  ought  not  lobe 
held  responsible  for  mistakes  occasioned  by  uncon- 
trollable causes,  such  as  atmospheric  electricity  gt 
other  climatic  influences,  provided  the  mistakes 
could  not  have  been  guarded  against  by  tlie  exercise 
of  ordinary  care  and  skill  on  the  part  of  the  ope^a^ 
ing  agents,  they  being  provided  with  proper  instru- 
ments.' Such  a  company  ought  not  to  be  held  liable 
for  mistakes  due  to  such  causes,  but  they  will  be 
allowed  to  stipulate  against  such  a  liability.  Bat 
such  a  stipulation  will  not  in  every  case  afford  x 
complete  exoneration  or  prevent  liability  frniu  at- 
taching irrespective  of  the  question  of  diligenw, 
skill  or  negligence  under  the  given  conditions.  If, 
for  instance,  by  reason  of  atmosplieric  disturbances 
the  message  cannot  be  correctly  transmittted,  th« 
further  inquiry  will  be  open,  whether  the  company 
was  not  guiltj'  of  negligence  in  attempting  to  tranic 
mit  it  until  the  temporary  causes  affecting  the  inea- 
lation  of  its  wires  should  pass  away.' 

^  192.      Cauuot  stipulate  uffaiiist  statutory  Prnaltjr. 

— Statutory  penalties  imposed  upon  telegraph  com- 
panies for  non-feasance  or  misfeasance  in  thi;  ilia- 

'  Sweetlwd  v.  llliuols,  etc.  Tel.  Co.,  37  town,  433;  a.  c,  1  Am.  I(»f 
285. 

» Sweetlanil  V.  llliuoio.  etc.  Tel.  Co..  27  lown,  43.1;  a.  r.,  I  \m.  Rep. 
38S;  While  v.  Western  Union  Tel.  Co.,  14  Keil.  Rep.  710. 

'  WcBlem  UiiFOH  Tel.  Co.  v.  Coben,  "3  tin.  5^2. 
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!iarfi:t>  iif  their  public  duties,  are  foundeil  on  views 
f  [luVjlie  policy;  and  tlie  purpose  of  thelegislature  in 
mactins  them  would  be  entirely  defeated  if  a  tele- 
rapb  company  could  impose  a  stipulation  upon  the 
Bnderofthc  message  not  to  exact  the  penalty.'  Ae- 
Drdiiigly,  whore  a  statute  imposes  a  penalty  upon  a 
Blegrnph  company  of  $100  for  failing  to  transmit  a 
ispat^h,  delivered  to  it  with  the  payment  or  tender 
the  usual  charge,  a  stipulation  on  a  blank  fur- 
ii$h<>d  by  the  company  and  used  by  the  sender  of  a 
lessage  limitinfc  his  recovery,  iu  the  case  of  an  im- 
BBted  message,  to  the  amount  paid  for  transmis- 
on,  is  no  defense  to  an  aetion  to  recover  the  penalty. 
'The  company  cannot  thus  change  the  degree  or 
leaaure  of  hur  statutory  liability,  by  the  adoption 
rules  i.nd  regulations."'  Neither  can  such  a 
ompany,  by  sucli  a  stipulation,  evade  tlie  penalty 
f  $100,  imposed  by  a  statute  of  the  same  State'  for 
lilare  to  transmit  an  nnrepeiited  message  correctly.' 
^  193.  Uiirennouableiit-HH  of  Coiiilltioii  Limlttiifr 
ability  to  the  Cost  I'aia  for  TraiisniiH»iun. — A 
lause  in  the  blank  furnished  for  use  by  a  telegraph 
upatiy,  exonerating  in  general  terms  the  company 
rom  all  liability  for  mistakes  or  delays  beyond  the 
b  of  the  transmission  of  the  message,  is  unreason- 
ble  and  void  as  against  public  policy,  ami  notwith- 
inding  such  a  stipulation,  the  company  will  be 
iile  for  the  actual  damagea  sustained  through  its 

llitbl«ciii«  1  (iMv.  A  Herd  InJ.  8Ut.,p.  Oil,  £  1. 
•  Wraivrn  L'uioo  TbI.  L'o.  v.  Iludiaiinu.  3S  luil.  Ji9;  s.  c,  0  Am.  R<>p. 
,;  Wcattrn  ITiiion  Tel.  Co.  v.  tSfvk,  49  Ind.  M;  Westrni  Uuloti   TbI. 
.  V.  AduDt,  S7  Intl.  59S:  S.  0.,44  Am.  K«<p,  7».   Hee  anU,  }  157.  rC4P'/. 

Rev.  Stal.  Ind.  I87G.  p.  HHN;  1  B<>v.  SUI.  Jnd.  1881.  j  41711. 

WMWrn  Union  '[W.  Ci>.  v.  AUnpi*.  8T  lad.  .ilW;  a.  <;.,  44  Am.  Rep. 
;(  We«lwn  Union  Tel.  Cu.  ».  Yuung,  M  Ind.  118.  Spe  also  Unll«I 
Ma  Td,  t'o.  tf .  Wustcru  Cnlon  'IVI.  Cu.,  BG  Burli.  (N.  V.)  Jil. 
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negligent  failure  to  deliver  the  message.'  The  cases 
cited  as  authority  for  this  proposition  are  but  a 
type  of  numerous  cases  cited  in  the  preceding  para- 
graphs which  expressly  or  impliedly  so  hold;  and 
some  of  them  apply  the  same  rule  to  cases  where 
the  stipulation  limits  the  liability  of  the  company 
to  double  the  cost  of  transmission.  It  has  also  been 
held  that  an  agreement  by  the  sender  of  a  telegraph 
message  not  to  claim  damages  for  errors,  delays,  or 
non-delivery  **  happening  from  any  cause,  beyond 
a  sum  equal  to  ten  times  the  amount  paid  for  trans- 
mission ''  is  void  as  contrary  to  public  policy.' 

^    194.      Stainpingr  Messagre   ''Accepted    Subject  to 

Delay." — During  a  general  strike  of  its  operators, 
the  Western  Union  Telegraph  Compan}^  sought  to 
protect  itself  from  liability  for  delay  by  stamping 
all  messages  which  it  received  with  the  Avords  ''ac- 
cepted subject  to  delay.''  It  was  held  by  a  sub- 
ordinate court  in  New  York  City  that  the  company 
had  no  right  to  insist  upon  the  sender  of  a  message 
consenting  to  its  being  so  stamped.' 

^    195.      View   that   Such   Stipulations    do    not  Ex- 
empt from  Liability   to  the  Receiver  of  the  Message. 

— A  stipulation  on  the  message  blanks  of  such  a 
company,  limiting  its  liability,  will  not,  in  the  view 
of  some  courts,  exempt  it  from  liability  to  the  re- 
ceiver of  the  message  if  it  is  wrongly  transmitted. 

1  Tnie  V.  International  Tel.  Co.,  GO  Me.  9;  s.  c,  11  Am.  Rep.  1»6; 
GiilU  V.  Western  Union  Tel.  Co.,  01  Vt.  461;  s.  c,  17  AU.  Rep.  736. 
See,  contra^  Bennett  v.  Telegraph  Co.,  2  N.  Y.  Supp.  365;  s.  C,  18  X. 
Y.  St.  Rep.  229;  Post,  §  232. 

*  Fowler  v.  Western  Union  Tel.  Co.,  80  Me.  381 ;  s.  c,  C  Am.  St.  Rep. 
211 ;  15  AU.  Rep.  29;  38  Alb.  L.  J.  276;  16  Wash.  L.  Rep.  591;  4  KaU. 
A  Corp.  L.  J.  46. 

3  Marvin  v.  Western  Union  Tel.  Co.  (Dist.  Ct.  New  York  City),  15 
Chicago  Legal  News,  416. 
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These  decisions  proueed  uptan  the  general  idea  that 
.  public  duty  has  been  violated,  for  which  the  com- 
lany  ia  civilly  responsible  to  the  person  to  whom 

the  message  was  directed, -witliout  any  privity  of 

contract  between  it  and  liim.' 

lOf).  BeanouableiicBit  of  ReKUIiition  Requiring^ 
Deposit  to  Pay  for  Answer, — A  regulation  of  a  tele- 
graph company  requiring  the  sender  of  a  message, 
■which  calls  for  an  answer,  to  deposit  enough  money 
to  pay  for  an  answer  of  ten  words,  has  been  held 
not  unreasonable.'  Where  such  a  regulation  was  in 
ibrce  this  case  arose  :  The  plaintiff  sent  from  his 
botel,  which  he  was  just  about  leaving,  a  message, 
ay  a  messenger,  to  the  telegraph  office,  with  money 
for  its  prepayment,  but  not  for  the  prepayment  of 
the  answer.  The  company  refused  to  send  the 
message,  but  sent  it  back  to  tlie  hotel  where  it  ar- 
rived after  the  plaintiff  had  left  the  town.  It  was 
held  that  he  was  not  entitled  to  recover.' 

^  197.  Beanouablen<>8fi  of  Regulation  Reijulrlnff 
Deposit  to  Pay  for  CIiargeH  of  Delivery. — A  regula- 
Ition  of  a  telegraph  company,  printed  on  its  message 
blanks,  prescribing  the  limits  within  which  mes- 
ses will  be  delivered  free,  and  requiring  a  deposit 
cover  the  cost  of  delivery  if  the  message  is  to  be 
delivered  outside  of  those  limits,  has  been  held  rea- 
Bonable ;  so  that  if  the  person  to  whom  the  message 
is  addressed  lives  outside  the  prescribed  limits,  the 
lender  of  the  message,  if  he  knows  of  the  regula- 

»  WeiHTn  UdIoh  Td.  Co.  v.  Fenlon,  52  Ind.  1,4;  Xew  Yitrk.  eie.  Tel. 
lo.  T.  DryhuTK,  35  Pa.  St.  208;  Uatrla  v.  Wi-slero  Union  Ttl.  Co.,  0 
■hlU.  fPn.)  88. 

»  WcBtern  Union  Tel.  Co.  McGuire,  104  [nd.  130;  ^.  c.  .",4  Am.  Kep. 
K. 

•  Hewlett  V.  Weaturn  Union  Tol.  Co..  J.S  Fcil.  IW\>.  Isl. 
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tion,  must  ascertain  the  fact  and  make  tlie  required 
deposit;  and  his  illiteracy  is  no  excuse  for  his 
failure  so  to  do/ 

^    198.      Evidence  of  lioeal  Usage  Inadmissible  to 

Vary  the  Contract. — In  an  action  against  a  telegraph 
company  for  a  mistake  in  sending  a  message,  evi- 
dence of  a  usage  in  a  local  office  of  the  company 
has  been  held  inadmissible  to  vary  the  terms  of  the 
contract  under  which  the  message  is  sent,  expressed 
on  the  message  blank.' 

^    199.      Reasonableness    of      Regrulation    wlieii  a 
Question  of  Law  and  when  a  Question  of  Fact.— 'As 

a  general  rule,  thereasonablenessof  the  regulations, 
as  well  as  of  the  by-laws  of  a  corporation,  presents 
a  question  of  law  to  be  decided  by  the  court,  and  not 
to  be  submitted  to  a  jury.    Questions  may,  however, 
arise  with  reference  to  the  reasonableness  of  a  partic- 
ular regulation,  where  the  question  of  reasonableness 
will  depend  upon  a  variety  of  circumstances  or  con- 
ditions, in  which  the  opinion  of  twelve  men  in  the 
jury  box,  comparing  their  experience,  will  be  much 
better  than  that  of  the  judge,  proceeding  upon  tb^ 
analogies  of  the   law.     When,  therefore,   the   Su^ 
preme  Court  of  the  territory  of  Utah  held,  under  ^ 
collection  of  facts,  that  whether  a  regulation  closing^' 
a  telegraph  office  on  Sunday  at  Op.  m.  was  reason^ 
able,  was  a  question  for  the  jury,' the  court  seem^ 
to  have  reached  a  sound  conclusion. 


1  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  s.  c,  7  SoutU-' 
Rep.  419;  s.  c,  30  Am.  &  Eng.  Corp.  Cas.  CIS. 

«Grlnnell  v.  Western  Union  Tel.  Co.,  113  Mass.  299,  306;  s.  C,  1^ 
Am.  Rep.  485. 

3  xbe  case  was  that  a  telegraph  company  received  a  dispatch,  aod 
payment  for  its  transmission  to  O.,  at  6 :  50  p.  m.  on  Sunday.  The  tele* 
gram  was  a  request  to  send  a  physician  by  the  first  train.  It  was  re* 
ceived  at  O.  at  8:09  p.m.    The  next  train  left  at  11: 30  p.m.    The 
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Se  vtr«Bii  -p*jrTTi2ir:nn*i>  -rill   Itt     £'^<t!nLa^f£    }T    tir* 

liMix*^  *&  A  *4_aiii»ci>a  }f  ALT  Sum  vi.>  zan:  -u:::^ 
taken  wiiji*r»t  j.  s^ui  xaj£  iD:«!k  ••*ti^zriz c:  .rmruLZiv 
pot  izi  in^^xnnLfBL's^  iiiji5  Z2.t  :&:^  :c  x  si:t?cK':*fc  ;c: 

other  prrs^i*.  *af£  maz  ::ii.-*  Mcnrujrj  z:l:£i:  r^eciov-r 
the  iiL5tniQHi!&  zf  hft  fCM^xji  Ti.:-LA:.f  :i-e  .>,-cvi> 
tion. — the  ^:»<xr!;  c#>vif:ii  i-^  ^.-C'llai'-c  •-.^  c«e  ;j^  reii- 
sonabie  ocke.  Tte  ••:^i2««ioc  iris  lik-rvis^  rv^jixvevi 
as  a  questioQ  ^ji  law  lil  iu^io^irL^rr  e:t5*r.  wh«^  ;&  teC^ 
graph  coiapanj  ha^i  p-Lii^eii  in  whe  n>iSsMr  v>:  ;j(  c^rv^k^r 
a  *'  stock  ticker/"  onder  a  eiC'iLtmo^  bv  whivh  ^h^ 
broker  agreed  tha:  the  c»>nip<iEiY  niiisrhc  tiU><vntiuue 
its  service,  with«>at  n^■^ce,  whenever,  in  iu  iuvi^- 
ment.  any  breach  -^f  the  o>R<iition  of  the  cxnitwcx 
shoold  have  been  made  by  him.  Here  it  was  heUi. 
that  the  regulation  was  an  unreasonable  one.  and 
afforded  no  defense  to  an  action  to  restraii^  the  re- 
moval of  the  ticker:  nor  was  the  fact  that  piaintit) 
might  maintain  an  action  at  law  for  damages^  a  bar 
thereto.' 

$201.      Invalidity    of     Stipulations     on    XIaht    or 
Salf-Bate    Me^stkgen  Exoueratinflr     from   Liability**^* 

Telegraph  companies  have  established  the  praiMioe 
of  sending  messages  during  the  night,  when  their 

telegimm  was  delivered  at  7 :3r>  a.  m.  the  next  day.  The  otiloe  h(>uii  al 
O.  cloaed  on  Sunday  at  6  p.  m.,  and  by  the  rules  of  the  ottloe,  leleKrams 
received  alter  that  ti*ue  were  not  delivered  until  the  next  morulu|C, 
JJeld^  that  it  was  for  the  jury  to  determine  the  rea«onablenes«  of  nuoh 
regulations.  Brown  v.  Western  Union  Tel.  Co.  (tJtah),  Ul  Pao,  Hep, 
M8. 

1  Shepird  v.  GoM  &  Stock  TWegraph  Co.,  38  Hun  (N.  V.\  HHH. 

«  Smith  V.  Gold,  etc.  Tele^jraph  Co.,  42  Hun  (X.  Y.),  4Ai;  m.  (\,  (I  N. 
Y.  St.  Rep.  110. 
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wires  are  not   burdened,  at  half  the   usual  rates 
charged  for  day  messages.      It  occurred   to   the« 
companies,  when  this  practice  was  invented,  tliatit 
would  be   a   happy   idea   if  they   could    take  the 
money  of  the  person  tendering  the  message,  and 
then  transmit  the  message  or  not.  as  to  them  should 
be  convenient,  and  escape  all  liability  for  the  non- 
performance of  the  obligation  assumed.      Accord- 
ingly they  inserted  in  their  night  message  blanks 
this  condition:     "The  company  will  receive  mes- 
sages to  be  sent  during  the  night  at  one-half  the 
usual  rates,  on  condition  that  the  company  shall  not 
be  liable  for  errors  or  the  delay  in  the  transmission 
or  delivery,  or  for  non-delivery,  of  such  messages, 
from  whatever  cause  occurring,  and  shall  only  be 
bound  in  such  ease  to  return  the  amount  paid  by 
the  sender."     This  met  with  such  disfavor  by  the 
courts  that  these  companies  concluded  to  make  the 
slight  concession  to  the  public    of  paying  to  the 
sender  of  a   message  an  aiiiount  not  exceeding  ten 
times  the  sum  paid  for  the  transmission,  in  case  they 
should  take  his  money  and  then  throw  his  message 
into  the  waste-basket.     They,  accordingly,  got  up. 
a  new    form    of    blanks    containing    these    words ; 
"  The  company  will  receive  messages  for  transmis- 
sion, to  be  sent  without  repetition  during  the  night, 
at  one-half  the  usual  rates,  on   condition  that  the 
sender  will  agree  that  he  will  not  claim  daniage-s 
from  it  for  errors  or  delays,  or  for  non-delivery  of 
.  such  messages,  happening    from   any   cause  other 
than  the  acts  of  its  corporate  officers,  beyond  ji  sura 
equal  to  ten  times  the  amount  paid  for  transmis- 
mission.''     Above   the   blank    space   reserved    for 
writing  the  message,  there  are  also  these  words: 
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Semi  the  following  night  message,  subject  to  the 
kbovo  conditions,  which  are  hereby  agreed  to," 
Phe  weight  of  autlinrity  is  that  such  a  stipulation 

contrary  to  public  policy  and  void,  eveu  though 

sen  ted  to  by  the  sender  of  the  message,  in  so  far  as  it 
indertakes  to  absolve  tlie  company  from  any  lia- 
ility  whatsoever,  or  from  any  liability  beyond  the 
^ligation  to  return   the  sura  paid  for  transmitting 

,e  message  ;  and  that  it  is  also  void  for  the  reason 
bat  its  terms  are  repugnant,  in   that  the  company 

lumes  the  obligation  of  sending  the  message,  and 
the  same  contract  undertakes  to  exonerate  itself 
pom  such  obligation.' 

^  202.      Viilld  Except  in  Caaea  of  Grons  Negrllgetice 

Fraud. — Conforming    to  a  view  already  stated,' 

here  is  some  judicial  authority  to  the  effect  that 

;eh  a  stiptdalion  is  valid  and  effectual,  so  far  as 

relieve  tlie  company  from  all  liability  beyond  tlie 

tiptilate<l  sum,  except  for  its  own  gross  negligence 

'  fmiiil,-'  or,  na  was  said   in   one  case,  except  for 

igciiirlages   shown  to   have    been  occasioned  by 

isconduct,  fraud  or  want  of  due  care.' 

'True  V.  InleniniiooiilTel.  Co.. 80 Me. »;  s.  c.  U  Am.Kep.  15(t;  Allen 
1.  C««. *30;  Bartlett ».  Weitern  Union  T«J.  Co.,  62  Ue.  209 ;  3. c.  16  Am. 
ip.437;  Powlcrv.WeMernlIiiionTet.Co.,SO  Me.  381;  s.  c,  6  Am.  St. 
p. Ill;  13  Ail.Kpp.  2H;  Jlnrkoees  v.  Weatem  UoloD  Tel.  Oo.,73Iowa, 
I;  Ilubburd  V.  Western  Unlou  Tel.  Co.,  33  Wis.  GuS;  14  Am.  Hep. 
f;  CfMiJee  v.  Wwtern  Union  Tel.  Co.,  34  Wjg.  471;  «.  (.■.,  17  Am. 
».  4.V2:  Westein  Uiil.in  Ti'l.  Co.  v.  Fontnine.  58  Ga.  43:1. 

"SchwartK  V.  Ailnailc,  etc.  Tel.  Co.,  1»  Hiin  (N.  Y.).137;  Alkpn  v. 
Mvpapl  Co.,  S  S.  C.  358;  Jones  v.  Western  Union  Tei.  Co.,  18  Fed. 
p.  717. 
Wntrm   Union  Tel.  Co.  v.  KelU,  S7  TfZ.  2«3;  5.  c,  44  Am.  Rep. 
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Article  II.— EVIDENCE  OF  KNOWLEDGE  AND  ASSENT. 

Sectios. 
206.    Proof  of  Knowledge  of  RegalmtioD. 
iOfi.    StipolatioD  on  Message  m  Part  of  tbe  CoDtract. 

208.  Vmrioos  StmtemenU  of  this  Rule. 

209.  Illustrations. 

210.  Exceptional  View  that  Actual  Notice  of  the  StipnliUion  most 

be  Brought  Home  to  the  Sender. 

211.  View  that  Customer  Bound  to  Know  Rules  ot  Company. 
21  f.    Unsoundness  of  this  View. 

213.    View*  that  Sender  is  Bound  by  Rules  of  whose  Existence  he 
has  Knowledge. 

§   206.      Proof     of    Knowledgre    of     Regrulation. — 

Obviously,  such  a  regulation,  in  order  to  bind  the 
sender  or  receiver  of  a  dispatch,  must  be  brought, 
in  some  way.  to  the  knowledge  of  the  sender.*  But 
if  a  reguhition  limiting  the  liability  of  the  company 
is  a  reasonable  one,  such  as  the  company  may  law- 
fully make,  and  is  printed  in  plain  type  on  the 
company's  blanks,  in  such  a  manner  as  to  call  the 
attention  of  customers  to  it,*  or  displayed  in  con- 
spicuous type  on  the  wall  in  the  company's  office,' 
it  will  be  presumed  that  a  customer  sending  a  dis- 

>  De  Rutte  v.  New  York.  etc.  Tel.  Co.,  1  Daly  (X.  Y.),  547,  559;  9.  C, 
30  How.  Pr.  (X.  Y.)  403. 

»  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525;  Young  t.  Western 
Union  Tel.  Co.,  05  X.  Y.  1G3;  Breesc  v.  Western  Union  Tel.  Co.,  48  X. 
Y.  132, 139;  s.  c,  31  How.  Pr.  (X.  Y.)  86;  Belger  v.  Dinsmore,  51  X. 
Y.  166,173;  Redpatb  v.  Western  Union  Tel.  Co.,  112  Mass.  71.  Compare 
Grace  v.  Adams,  100  Mas^.  505.    See  next  section. 

8  Birney  y.  Xew  York,  etc.  Tel.  Co.,  18  Md.  341. 
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^^^^^  KV 

^*patch  on  the  blank,  in  the  one  ease,  or  writing  it  in 
the  office  in  the  otlier,  had  notice  of  the  regulation 
and  assented  to  it.  The  fact  that  the  condition  is 
Sn  small  type  wilt  not  alter  the  case,  where  there  is 
arge  type  attracting  the  attention  of  the  sender  of 
he  message  to  it,  so  that  the  use  of  small  type  is 
pot  obscure  and  deceptive.' 

^  207.      Stipulatioita    oa    Messages    a    Part    of    the 

onlruct. — Telegraph   companies  generally  furnish 

liieir  customers  with  blanks  upon  which  to  write  the 

nessages  which  they  wish  to  transmit.     Upon  these 

bhiiiks  are  printed  the  regulations,  conditions,  or 

limitations  upon   which  the  company  professes  to 

^^Araiismit  messages.     These    conditions,  regulations 

^^br  limitations,  if  not  invalid  within  the  rules  pre- 

^^pioiisly  stated,  are  generally  regarded  as  forming  a 

^^part  of  the  contract  between  the  company  and  the 

^Kender  of  the  message.'     Such  printed  sti[>ulatious 

^^tre   in   the  nature  of  a  general  proposition  to  the 

pnhlic  of  the  terms  on  which  all  messages  are  to  be 

Sent  ;    and  one  who   writes  a  message  on   such  a 

Ijiuiik  and  delivers  it  to  an   agent  of  the  company 

for  tninsnii.'i.^ion  over  its  wires,  is,  in  the    view  of 

Dost  courts,  deemed  in  law  to  have  accepted  the 

broposition  which  thus  becomes  a  contract  between 

Bint  and  the  company.'     The  sender  of  the  message 

t  thereafter  estopped  from  denying  that  he  assented 

the  regulations  contained  in   it,  although,,  as  a 

■aatt-er  of  fact,  he  may  not  have  read  them.' 

>  Wwll  V.  Wegtern  UubnTd.  Co..62  Pa.  St.  83;  »..-.,  I  Am.  Rpp.387. 
•  Unltwl  8t»tM  Tel.  Co.  T.  OlliJersieve,  2B  Md.  2.12;  a.  c,  Wl  Am.  I>cc. 
□9;  Alleii  Tfl.  Vm.  390. 
'  W«ieni  iroton  Te!.  Co.  v.  Csrew,  15  Mtch.  B35;  s.  c,  Allen  Tel. 
I.  3C>:  3  I'boinp.  Npg.  S2tl;  UUI  v.  Western  Union  Tel.  Co.  (Oa.), 
kl  S.  K.  Rep.  S74. 

'Orioiipll  V.  WMlern  Tnlon  Tl'I.  U"..  11:1  Mass.iUU;  s.  c.  IS  Am. 
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^  208.      Various    StatcineotH    uf    tliis    Rnle. — It    U 

merely  another  expression  of  the  same  rule  to  say, 
as  some  courts  do.  that  tlie  transraissiin  of  the  meg- 
sage  is  evidence  of  the  assent  of  the  sender  to  the 
printed  conditions  thereon,  whether  in  fact  he  has 
read  them  or  not.'  Some  courts  qualify  their  state- 
ment of  this  doctrine  by  making  this  presumptioa 
of  assent  apply  in  the  absence  of  any  proof  that  the 
blanks  were  printed  in  such  aniaU  type,  or  other- 
wise, as  to  mislead,  or  that  the  sender  was  so  illi(- 
enifc  that  lie  could  not  read  them;  or  that,  when 
furnished  by  the  agent,  he  had  no  opportunity  to 
read,  and  that  the  agent  so  knew."  Others  say  that 
he  is  bound  by  the  restrictive  stipulations  on  the 
message,  whether  lie  has  read  them  or  not,  provided 
no  fraud  or  imposition  has  been  used  to  prevent 
him  from  acquiring  knowledge  of  them.'  The  rule 
that  the  printed  matter  of  the  form  on  which  a  tel- 
egraph message  is  written  constitutes  a  contract 
between  the  sender  and  the  telegraph  company,  is 
of  especial  application  where  the  sender  is  accus- 
tomed to  use  similar  forms.  In  such  a  case  he  is 
presumed  to  know  their  contents  and  to  assent  to 
the  terms  therein  contained.' 

Bep.  48B;  Breepe  v.  United  States  Tel.  Co.,  48  N.  Y..  132;  s.  c  .  8  AO- 
Rep.  526;  Woniack  v.  Wealern  Union  Ttl.  Co..  58  Tex.  178;  a.  c..*l 
Am.  Kep.  014;  Belffer  v.  Dlnamore,  51  N.  Y.  166. 

1  Redpmti  V. Western  Union  Tel.  Co.,  1 13  Msaa.  71 ;  s.  c.  17  Am,  Bep.* 

»Earl,  C,  In  Breese  v.  United  States  Tel.  Co., -18  N.Y.  132;  s.C-* 
Am.  Bep.  B26.  531 ;  LewlH  v  Great  Weatern  R.  Co..  5  Hurl.  &  S.  Sff! 
Wolf  V.  Western  Union  Tel.  Co.,  fl-2  Ph.  81.83,87;?.  c.l  Am.  Rep.SST. 

^BeHsley  V.  Western  Union  Tel.  Co.,  3B  Fed.  Bep.  IS],  One  *'"' 
knows  thnt  a  telegraph  blank,  wbea  uomplete,  uontalns  ceriiiin  ngrM" 
Rients,  cunnot  protect  bimHcIt  from  their  operation  by  ehowlng  Ib*^  ' 
portion  of  them  wns  tom/rom  the  blaak  on  wbioh  be  wrote  bis  m»HfI*- 
Kllev  V.  Western  Union  Tel.  Co.,  lOil  N.  Y.  231 ;  8.  c.  16  N.  E.  Bep-  "*■ 

'Bennett  v.  Western  Union  Tel.  Co..  18  N.  T.  St.  Rep,  777;  aS.Y- 
Supp.  3't.i,     In  like  maimer,  the  genernl  rule  is  that  if   b.  sAtpper  tfth 
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§  200.  Illustrations. — The  blanks  now  employed 
the  Western  Union  Telegraph  ( 'ompany,  after 
liting  tlie  conditiuns  upon  which  alone  the  coin- 
ay  will  transmit  messages,  contain  the  following: 
Send  the  following  message  subject  to  the  above 
ditions  and  agreement,"  These  words  are  fol- 
wed  by  blank  lines  for  writing  in  the  message, 
hen  the  message  is  thus  written  and  signed  by 
e  sender,  tlio  frame  of  the  language,  it  will  be 
;erved,  appropriately  constitutes  a  contract.  In 
w  of  this  fact  it  has  been  said  :  "  A  party  using 
ill  a  blank,  and  writing  his  dispatch  thereon,  as- 
ts  to  the  terms  and  conditions  on  which  it  is  to 
sent.  If  he  omits  to  read  or  to  become  informed 
them,  it  is  his  own  fault.  A  contract  voluntarily 
ned  and  executed  by  a  party,  in  the  absence  of 
isrepresentation  or  fraud,  with  full  opportunity 
information  as  to  its  contents,  cannot  be  avoided 
the  ground  ol  his  negligence  or  omission  to  read 
or  to  avail  liimself  of  such  information.'"  Where 
3  sender  told  the  operator  that  he  knew  nothing 
out  the  business,  and  wished  he  would  write 
D  message,  which  the  operator  did,  and  the  sender 
;ned  on  the  operator  pointing  out  the  place,  it 
l8  held,  that  the  operator  was,  for  that  purpo.ie,  the 

vipt  from  a  common  cttrHrr,  Uie  lenua  ot  wblcb  limit  the  liability  o( 
I  carrier,  be  will  be  presumed  to  koow  Its  cootenti.  nnd  to  bave  as- 
il«d  t)i«reto.  lldg«r  v.  Diasmore,  51  X.  Y.  IGS;  Grace  v.  Atlauis, 
w.  &07;  V.  c,  I  Am.  Rep.  Vi\ ;  Rioe  v.  Dwi}{bt,  2  Cueti.  (Mnm.) 
;  Soumet  v.  N«tionn1  Express  Co.,  U6  Barh.  (JJ.  Y.)  ifvl.  lu  lUinui* 
'  ail  exceptional  rule  oa  this  point,  tlial  tlie  iiitrre  ri-L-eptluu  of 
I  noelpl  will  cut  amount  to  evlili^oce  of  an  aseenl  lu  tlie  speL-lnl  llm- 
loiia  by  tlie  ebtpper.    IIIIdoIs  Central  It.  Cu.  v.  Friinkenberg,  iVI  III. 

Se*  3  Tboinp.  Tr.  $  1863  atid  Doles. 
BreMe  y.  Uull«(l  Stales  Tel.  Uo.,  m  N.  Y.  1^2;  s.  c,  i<  Am.  Rep. 
UO,  per  Loll,  C.  Com*r.;  9,  c,  Allen  Tel.  Vint.  r>63.    Hne  alw 
mark  T.  W«lpm  Union  TH.  Co.,  !•>>  Tex.  IT'l;  s.  c,  44  Am.  Kep.  614. 


sender^s  agent,  and  the  company  was  not  liable! 
the  sender's  failure  to  notice  tlie  printed  etipuU- 
tion  as  to  non-liability  save  for  repeated  messages.' 
^  210.  Exceptional  View  tlint  A<-tital  Noticv  uf  tbe 
Stipulation  niUHt  be  Broiijrht  Home  to  t)ie  Sender.^ 
An  exceptional  view  obtains  in  Illinois  to  the  ert'eet 
that  the  mere  writing,  stgniiiy  and  delivering,  1 
transmission,  of  a  message  upon  a  blank  f'uniislJ 
by  a  telegraph  company,  containing  a  conditiJ 
limiting  its  liability,  does  not  create  a  contract  i 
tween  the  sender  and  the  company,  but  that,  i 
order  to  make  the  condition  binding  upon 
sender  or  upon  the  party  for  whom  he  acts  as  agent, 
a  knowledge  of  thecondition  must  be  brouglithoiue 
to  him  by  evidence  aliunde.  "Whether  he  hij 
knowledge  of  its  terms  and  assented  to  its  restq 
tions  is  for  the  jury  to  determine,  as  a  question  <l 
fact  upon  evidence  aliunde;  and  all  the  circuni- 
stances  attending  the  giving  the  receipt  are  admissi- 
ble in  evidence  to  enable  the  jury  to  ilecidc  tlU| 
fact."  In  other  words,  the  court  hold  that  the  fa| 
that  a  telegram  is  written  on  such  a  blank  doesn 
raise  a  presumption  of  law  or  fact  that  the  plaintin 
had  knowledge  of  it.  The  telegraph  company,  W 
the  view  of  the  court,  must  show  that  the  t 
had  such  knowledge,  although  the  court  say  thS 
slight  evidence  would  be  sufficient.  Oftliis,  hoj 
ever,  the  jury  and  not  the  court  would  be  ' 
judge.'    This  exceptional  rule  is  adopted  by  anal") 

'  Wesieru  Union  Tel.  Co.  t.  Edsall.  03  Tes.  60* 
'  Tyler  v.  WeBtern  Union  Tel.  Co..  60  Ut.  431 ;  s.  c,  H  Am.  1 
In  Penueylvanin,  it  has  been  rnled  Rt  niri  priat  tliat  the  lTOtlv«r  <j 
meMaf{e  is  noi  [lutlQed  ol  (be  coDdUion  gubj«ci  to  wbiuli  It  * 
tbe  tollowing  IndoHeineDt.upoti  the  incssnjp^  wllhouE  more; 
Union  Telegrnpb  Company.  Tbe  nilpe  ot  ibU  iiompnny  [W)iilr«  4 
meesHKUs  received  (or  trans tnUslon  ehull  be  wriilen  u 
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ft  Iho  rule  wliicli  obtains  in  the  same  State  in  re- 
ird  to  coiidititins  in  the  receipts  or  bills  of  lading 
fcovmion  corners,  limiting  their  liability.  In  such 
case  the  mere  takingandretaining  of  the  receipt  is 

lot  of  itself"  evidence  of  the  assent  of  the  shipper  to 
le  special  stipulations,  but  his  assent  must  be  other- 
ise affirmatively  shown.'  Some  decisions  of  subordi- 

lato  courts  in  New  York'  and  Pennsylvania'  are  in 
nformity  with  the  exceptional  rule  in  Illinois;  but 
ese  decisions  do    not  express  the  law  as  declared 

y  the  highest  judicial  tribunals  of  those  States.' 

Miki  of  Ibn  compiiny ,  uader  Hnd  subject  to  the  condUIons  printed 
«raiD.  which  c<indUl'>aH  h»ve  been  Agreed  to  liy  the  aeuder  at  the  (ol- 
wiDg  laetMge,"  This  uotiHcatlon  was  onl;  thiit  there  were  regula- 
BDi  uf  the  coiupiiiiT.  uad  thnt  they  hnd  been  agreed  to  by  the  sender 
!  the  meMiige.  Ki>  sppcltii^ationg  ot  the  nitlure  o(  the  rej^latlons  were 
lv«n  to  Ib«  rvcelvor  of  the  mesBage,  nor  nny  cuuiloti  thut  they  m)f;bt 
t  IniportHnt  tor  him  to  oxamiue.  There  waa  tiotlimg  in  euch  a  Dotiee 
>  pat  bim  upon  inquiry  at  his  peril.  Harris  v.  Western  Union  Tel. 
0..  H  Phlli.  (Pu.)  8S. 

'  AdMin'B  Express  Co.  v.  URynea,  -12  111.  S9^  Illinois  Central  B.  Co.  v. 
nuik«)b«rg>  S4  111.  8$.  And  see  ae  to  stlpuIatiooH  detaobed,  as  It  ou 
wbMk,  etc..  Brown  v.  Kristero  It.  Co.,  n  Ciub.  (Mass.)  07. 
■»  BeWwIb  v.  UoHed  States  Tel.  Co..  1  Lang.  (N.  Y.)  125.  The  coodl- 
»a  In  Ibis  OHS«  Is  diMlnguUhed  from  that  in  Braese  v.  United  Stales 
'«L  Co.,  46   N.  Y.  IJ-l,  in  that  the   printed   mailer  uhb  a  mere  notice 

tb«  fnnder  ihnt  Ibn  company  wuidd  ooi  be  responsible  unless  tbe 
Ifpali-b  should  be  repeated,  and  heneu  formed  no  pari  ol  the  HK^ee- 
Htnt.  bfiiig  totully  disconnected  Iroiii  Ihe  message.  The  question, 
owi-vcr,  was  not  piKperly  in  the  un^e,  and  what  was  said  was  ut-iUr. 

■Ilurrts  V.  Western  Union  Tel.  Co.,  U  Phila.  (Pa.)  88. 

<  Bree»e  v.  United  »laleit  Tel.  Co.,  48  N.  Y.  132;  b.  c,  8  Am.  Rep. 
B;  AU«n  Tel.  Cas.  Uffii;  Young  v.  Western  Union  Tel.  Co.,05N.  Y. 
0;  Pusmoin  v.  Western  Union  Tel.  Co.,  78  Pa.  St.  238.  In  the  case 
I  U-rrbi  V.  Weateru  Union  Tel.  Co..  9  Pblta.  (Pu.)  88,  tbe  court  dls- 
bgulcU  tbe  (ncis  lr»m  ibose  in  jiiOKment  In  Passmore  v.  Western 
Inlon  Tffl.  Co.,  mpni.  In  that  in  the  Uiief  vnav  tbe  aotlon  was  brought 
yibv  fniU-r,  whu  wna  conceded  to  have  had  notice,  whereas  In  tbe 
ur  bvton  tbe  court  the  autl'ni  Wils  brought  by  tbe  rtfHver,  and  was  in 
trni  an  nctlnn  In  ion.  Tbe  pluiuiltf  did  not  know,  so  fur  as  the  report 
k9w«,  ol  tbu  stlpuluiloua;  tior  wtietbrr  Ibe  tufssnge  had  or  bad  not 
ern  ir|ivNlr<i.  Tbn  eoun  held  tbui,  as  bu  bud  acted  on  it  to  bis  daiu- 
|e,  be  wua  ciiiltlnl  to  lademiiity. 


22i  HJJ'tJ.ATJOM?    JJMITJNN    LIABILITY. 

■;  21  ]  .       Vlfw   that  Cuf»t4iiuer  Honud  t<i  know  Rule* 

«/r  #;ofii|»iAii>. — In  Maryland,  wljert*  a  telegraph  fom- 
p;inv  was  aiJt|jori/X'<l  bv  statute  to  contract  in  ac- 
rnvtluurt^  with  itb  rujojj  and  regulations,  the  view 
waj*  tal<<?n  that  a  person  delivering  to  it  a  mes^sage 
for  IninHniihwion  **is  Huppo.sed  to  know  that  the  eii- 
\itiyi*u\i'\\\H  of  \\ut  company  are  controlled  by  those 
riili*h  iind  n'Kulations,  an<l  does  himself,  in  law, 
I'liunifl  tJMMii  in  his  contract  of  bailment,  and  is 
huiNid  hv  tln'm."  '  **This  would  be  the  ease/*  the 
hiih»i*  court  has  sai<l,  ''whether  the  dispatch  offered 
fur  Iriinsmission  be  t^xpressly  declared  to  be  subject 
In  \\w  terms  and  conditions  prescribed  or  not. 
ThoMo  diMilinu;  with  the  company  must  be  supposed 
to  Know  its  ruK»s  and  regulations,  and  their  contract 
\^\\\T^\  bi»  taken  {o  have  reference  to  them,  unless 
otherwise  provided  by  special  contract/*' 

\N  •*  I  ?  I  iiNouiitiiioss  of  tilts  \\e\\\ — It  is  submitted 
that  thi**»e  \ie\\s  are  entirelv  misconceived.  All 
exMpoi;nu»n>  ha\e  tb.e  taeuhy  o{  making  reasonable 
b\  l,n\N  um  tb.e  !ra:*.s:ve!ion  of  ihoir  business.  These 
b\  !.\ws  ;\»x*  -.x  •^,^^  v.;;:\:vv^  of  private  instruments  for 
\!u^  '.\'i/,'. *..;;..*'.  s-  ::.;.v  vii:\\^^r<,  managing  officers 
;r,\N5  N,-*. \  ;-«x  r.  /\  :;:\  :ro:  kv.own  lo  the  public, 
.r^»  ^.^..*  .-•  V*  .■  v\  ,••  I  ;.;::l'.or::y.  the  public  are 
•^^  .'., •;.,,'.  \x  ,  v-  *^^\.',^;  .  :*  ::;t:v.  unless  notice 
^*  -N  -  .\  vvx  \  .•  *v'.' .::  :.\;:^>:.  The  better 
^  ^  ^^    ^       .  ,  .-,  .'•  >  ,\r;  v.;:  V'rinit-^i  on  the 

V  ^^     ^^     .         .        ,^^'^.     >    V-   :".\v:  written  ^^^ 

*    ^      --^  •      .V  -^  ^    .       "'.-v.  v/.v.>:  be  bn?ught 

■ .  .    .:a-::  Vv  other  evi- 


\ 


>>k      « 


\   \*x     ■        V         ^v  N  •.■•      x»..       \s  V    rvl     V*i.     /JBS    -^^ 


dence/     When,  therefiore..   tit^r^  wt£5  ±  -:]^z^e>zwix 
whether   the  per^n   senrdmg  ih^  mie^ja^  t3::$ievi  4i 
blank  of  the  companv  o^nlainmg  its  prtntiitsi  <%huI\- 
tions,  or  whether  this  blank  was  nsed  by  an  a^mt 
of  the  company  in  copying  a  message  handed  in  by 
the  sender  on  a  plain  piece  of  paper,  it  was  held 
that  the  question  of  the  liability  of  the  company 
must  turn  on  the  findings  of  fact  in  the  trial  court.* 
In  another  case  the  message,  as  accepted  for  trans- 
mission, was  written  on  a  sheet  of  common  white 
paper.     It  was  held  that  the  sender  was  not  charged 
with  notice  of  or  assent  to  regulations  of  the  com- 
pany printed  upon  its  blanks,  without  proof  that 
he  knew  what  they  were ;  and  that  the  fact  that  he 
was  familiar  with  the  general  appearance  of  the 
blanks,  and  that  bundles  of  them  lay  in  his  office, 
and  that  he  was  in  the  habit  ofnmnf^  them,  did  not 
estop  him  from  denying  any  knowle^'Jge  of  the  rej<- 
ulations ;  nor  was  he,  «amply  aa  »  f^tock holder  in 
the  telegraph  company.  W3014  to  kn<^w  imeh  rnl^f^ 
and  regulati(Mis.  mer^j  W^'ft^  tiWjr  w«^r^  r^^nord^d 
on  the  minute  hof)k^  ^€  z^  (v^it^^^(\x\ . '     A  n Atrh^r 
coort  has  taken  tht  rie<v  tJlbir>..  al«hi><iglA  Jt  f^l«=»jrr^|>h 
company's  rnle^  ^MMt^  Lt5*  xg^f}^  fr^-vm   r^^^ivin^ 
messages  wrrtteni  «^dii«^ii»  sfinn    rm    It^  print#*d 
blanks,  a  seiuier  i^M!Jttir. 'U*  fhi)^^  rji^^it^t^^^  :^  j^^f 
boond  thereby,  sHui  lii^iWr  vk}t«*rt<  tti^  j*!^ent.   rthoni, 
the  sender' 5  ms)^ms^^^^xv(^\p!$t  ,t  Mf^s^^fPto^  vn-itten   ^n 

i    T.  Si.  Bap.  132. 
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ordinary  paper  onto  a  blank,  the  sender  will  not  be 
bound  by  the  stipulations  in  the  blank.' 

$213.  view  that  Sender  Is  Bound  by  tbe  Boles 
or    whoae    ExIsteDce    He    has    Knowledge.— In    ODe 

case,  the  view  is  expressed  that  a  person  sending  a 
message  by  telegraph,  who  knows  of  the  existence 
of  certain  rules  and  regulations  adopted  by  the  tel- 
egraph company  touching  the  transmission  of  mes- 
sages, is  as  much  bound  by  them  as  if  he  had 
written  his  message  on  a  blank  prepared  by  the 
company,  containing  such  rules.'  Where  the  blanks 
furnished  by  the  company,  on  one  of  which  the 
message  in  question  was  written,  had  been  for  some 
time  in  the  possession  of  the  sender,  which  blanks 
contained  an  agreement  between  the  signer  and  the 
company  that  the  company  would  not  be  responsible 
for  any  error  in  the  transmission  of  the  diapatch 
unless  it  was  repeated,  the  sender  was  conclusively 
presumed  to  have  been  acquainted  with  the  con- 
tents of  the  blank  form,  and  to  have  accepted  ihem, 
and  was  estopped  from  denying  or  disputing  the 
agreement.  The  governing  principle  was,  that  a 
contract  voluntarily  executed  by  a  party,  in  the 
absence  of  misrepresentation  or  fraud,  with  full  op- 
portunity to  inform  himself  as  to  its  contents,  cannot 
be  avoided  on  the  ground  of  his  negligence  or  omis- 
sion to  read  it,  or  to  avail  himself  of  the  information 
contained  in  it.' 

'BeaBley  v.  Weatern  Union  Tel.  Co..  39  Fed.  Rep,  181.  'Com- 
pare WcBteru  UbIod  Tel.  Co.  v.  Foster,  (H  Tes.  220;  s.  C,  83  Am. 
Kep.  754. 

'  Western  Union  Tel.  Co.  v.  BucbannD,  35  lad.  429;  s.  c.  9  Am.  Bcp. 
744,  74S.  Id  this  usse,  the  message  was  writteo  od  Ihe  back  of  t 
buBioeEB  card. 

■  Breete  v.  Unlteil  States  Tel.  Co.,  4S  N.  Y.  133  (affirming  s.  C^  M 


snpcukiioss  A$  tl*  iayy%Tiy^, 


Akticle  ni.— STIPULATIOXS  AS  TO  REPEATING. 

Sbctiox. 

217.  BesaonablenesB  of  Reg;iiUtion  Bequiiing  MessAg«  to  be   Re« 

peated. 

218.  Does  DOt  Excuse  Xe^igeooe  or  Other  Fmolt. 

219.  Exempts  it  only  from  Risks  beyond  its  Control. 

220.  Ineong^ty  of  this  Role. 

221.  Effect  on  the  Borden  of  Proof  and  Eridence. 

222.  Comments  on  tliese  Opposing  Views. 

223.  Excuses  Mistakes  not  Arising  from  Gross  Negligence. 
221.  Tliis  View  as  Understood  in  Massachosetts. 

225.  Further  of  the  Massachusetts  Doctrine. 

226.  The  Same  View  Taken  in  New  York. 

227.  This  Rule  as  Understood  in  Kentucl^. 

228.  View  tliat  Condition  as  to  Repeating  Exonorates  only  from  Lia- 

bility for  Errors  Preventible  by  Repeating. 

229.  Illustrations  of  this  View. 

230.  Illustrations  Continued. 

231.  Cases  of  Exoneration  under  this  Rule. 

232.  Continued. 

233.  Releases  Liability  for  Mistakes  of  Connecting  Line. 

234.  But  does  not  Exonerate  Connecting  Line. 

235.  Simpler  View  that  such  Stipulations  are  Void. 

236.  Reasons  Given  for  this  View. 

237.  Receiver  of  Message  under  no  Obligation  to  have  it  Repeated. 

238.  What  Amounts  to  a  Request  to  have  the  Message  Repeated. 

239.  Waiver  of  such  Stipulation  a  Question  for  Jury. 

240.  Such  Stipulations  Apply  only  to  the  Message — not  to  the  Date. 

241.  Considerations  Showing  that  the  Condition  as  to  Repeating  1h  a 

mere  Sham. 

^  217.      Reasonablcuess    of    Befrulatloti   lii^qulrliifr 
Message   to   be   Repeated. — A  regulation    of  Hllcli  a 

company,  to  which  the  senderH  of  mcjHHagCH  uro  ro 
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quired  to  assent,  that  the  company  will  not  lie  re- 
sponsible for  errors  in  the  transmission  of  messages 
which  are  not  repeated,  has  been  held  nasonahk 
within  the  limits  hereafter  stated.' 

^  218.  Does  Dot  EscuHe  Negligence  or  OtberFRQlt.— 
Several  courts  have  limited  the  rule  by  holding  that 
such  companies  cannot,  by  such  stipulations,  relieve 
themselves  from  the  consequences  of  their  own  faalt, 
such  as  want  of  proper  skill  and  care  on  the  part  of 
their  operators,  or  the  use  of  defective  instruments. 
As  thus  limited,  the  rule  extends  only  eo  far  as  to 
relieve  the  company  from  mistakes  occasioned  by 
uncontrollable  causes,  such  as  atmospheric  electric- 
ity, and  this  only  when  it  appears  that  such  mis- 
takes could  not  have  been  guarded  against  or 
prevented  by  the  exercise  of  ordinary  care  and  skill 
on  the  part  of  the  operating  agents  of  the  company.' 

>  Weetero  Union  Tel.  Co.  v.  Carew.  15  Mich.  545;  8.  c.  1 
Th.mip.  Neg.  828;  Blroej  v.  New  York,  etc.  Tel.  Co.,  1* 
MU.  Ml;  Breese  v.  United  States  Tel.  Co.,  46  Barb.  (N.  Y.),  ii*- 
s,  c,  31  How.  Pr.  (N.  T.),  86  (afflrmed.  48  N.  Y.  132);  Kedp«Ui '■ 
Wtslem  Union  Tel.  Co.,  112  Mais.  71;  Grinnell  v.  Western  fJaW 
Tel.  Co.,  113  Maaa.  299;  Paeemore  V.  WeBtern  Union  Tel.  Co..T8P»- 
St.  238;  aOlrmlug  9.  c,  B  Phtla.  (Pa.j  90;  UcAndrew  v.  Elect* 
Tel.  Co.,  17  C.  B.  3;  Swealland  v.  Illinois,  etc.,  Tel.  Co.,  37  lows,  OJ; 
Manville  v.  Western  Union  Tel.  Co.,  37  Iowa,  214;  Wanu  v.  Wrtwn 
Union  Tel.  Co.,  37  Mo.  412;  Camp  v.  Western  Union  Tel.  Co..  1  M<K- 
(Ky.)  184;  s.  c,  71  Am.  Dec.  461 ;  Ellis  v.  Amerluan  Tel.  Co.,  13  All*" 
(Mass.),  326;  DeRulte  v.  New  York,  etc.  Tel.  Co.,  1  Daly  (N.  T.).  »'■ 
659;  Youngv.  Telegraph  Co.,  65  N.  Y,  163;  Western  Union  Tel.  Co.  •• 
Fenton,  52  Ind.  1 ;  Gulf,  etc.  E.  Co.  v.  Wilson,  SB  Tex.  739;  s.  c..73-ff' 
Bep.  633;  Western  Union  Tel.  Co.  v.  Stevenson,  128  Pa.  St.  443;  S.C-* 
L.  B.  A.  515;  M  W.N.  C.  497;  B.C.,  18  All.  Rep.  441;  United  SUU* 
Tel.  Co.  V.  Gildereleve,  29  Md.  233;  s.  c.  96  Am.  Dec.  St*' 
Bennett  v.  Western  Union  Tel.  Co..  2  N.  Y.  Supp.  365;  S.  C.  W 
N.  Y.  State  Rep.  777;  Lassiter  v. Tel.  Co.,  89  N.C.  334;  Wesiem  VnW 
Tel.  Co.  V-  Hearn,  77  Tex.  83;  a.  c,  13  S.  W.  Rep.  970.  CoiUni,Sl 
V.  Western  Union  Tel.  Co.,  3  Am.  h.  Rev.  777.  a  nUt  priut  r 

bis  subject,  collecting  American  decisions,  31    . 
Corp.  Cas.  85. 

*8weetland  v.  Illlnoig,  etc.  Tel.  Co.,  27  lown,  ■ 
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^   219.      Exempttt    It  only    from    RiekH    beyond    lt» 

introi. — A  condition  printed  upon  the  blank  on 
'hich  a  telegraphic,  message  is  written  for  transmis- 
ioD,  exempting  the  company  from  liability  for  er- 
ars  in  case  the  message  is  not  repeated,  is  held  by 
le  court  to  exempt  it  only  from  errors  arising  from 
luses  beyond  its  control.  In  other  words,  in  this 
lew  it  has  no  operation  at  all;  since  there  is  no 
lie  of  law  that  casts  upon  a  telegraph  company 
ie  responsibility  of  risks  beyond  its  control .  Such 
rule  would  make  it  an  insurer;  and,  as  we  have 
Iready  seen,"  all  courts  agree  that  it  is  not  an  in- 
irer. 

§  220.  Inconffrnity  of  this  Bale. — The  doctrine 
f  the  courts  so  holding  seems  to  involve  an  absurd- 
ly. They  start  out  on  the  premise  that  a  telegraph 
ompany  is  not  a  common  carrier,  and  is  only  liable 
If  negligence  or  willful  misconduct.  They  next  state 
lat  such  a  company  may  make  reasonable  rules  lim- 
ing its  liability.  They  end  by  stating  that  it  can- 
Bt  make  rules  limiting  its  liability  for  negligence. 
Ut,  as  it  is  only  liable  for  negligence,  or,  what  is 
orse,  for  willful  misconduct  or  bad  faith,  this  is 
quivalent  to  saying  that  it  cannot  make  rules  lim- 
ing its  liability  at  alt.  If  it  is  said  that  the  con- 
BBsion  to  8uch  a  company  of  the  right  to  make  rea- 
DQablo  rules  limiting  its  liability  means  that  it  may 
trotcct  itself  from  errors  incident  to  the  imperfec- 
inn   of  the   art  and    to   atmospheric  causes,    the 

iliioBTel.Cu.,  SSTeBu.  530;  b.  c,  A  S.  W.  Rep.  4Be;  Pi^pper  v.  Woft- 
■  UhIooTbLCo.,  arTcnn.n.'Mis.  c,  I1S.W.  Kep.78»;TlioiiipMnv. 
UntOB  T«l.  Co.,  64  Wis.  631 ;  s.  c,  lU  Am.  K«p.  644.  Cuinpare 
MWrnUoionTel.  Co.,  IMN.  C.Mfl:  s.  c.,1!  ».  K.  Bpp. 


>•  A  Eog.  Corp.  Cm.  034. 

B  Union  Tel.  Co.  v.  Tyler.  74  Dl.  1 


;  B.  c,  34  A 


.  Rep.  378. 
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answer  is,  that  if  it  is  only  liable  for  negligence,  it 
is  not  liable  at  all  for  errors  thus  produced.  If  it  is 
said  that  such  a  concession  intends  to  enable  it  to 
protect  itself  from  liability  for  the  errors  of  other 
companies  over  whose  lines  it  is  olliged  to  send 
messages,  the  answer  is,  that  it  is  not  liable  for  the 
errors  of  other  companies,  unless  it  assumes  such 
a  liability  by  contract.*  Of  what  value,  then,  is  the 
rule,  as  thus  expounded  ? 

$  221.      Effect  on   the  Burden  of  Proof  and  Evi- 
dence.— In  some  of  the  cases  it  is  held  that  one  of 
the  effects  of  such  a  stipulation  is  to  cast  upon  the 
sender  of  the  message  the  burden  of  proving  negli- 
gence by  other  evidence  than   the  mere  fact  of  the 
mistake,'  as  where  the  error,  unexplained,  consisted 
in  writing  '*sixty"  tor  ''fifty.*'  *    Accordingly  it  has 
been  held  proper,  in  an  action  presenting  such  a 
state  of  facts,  to  instruct  the  jury  in  these  words: 
**  If  there  were  such  rules  and  regulations,  so  as- 
sented to,  the  mere  fact  that  there  was  an  error  in 
the  message  as  delivered,  would  not,  of  itself,  with- 
out further  proof  df  carelessness,  be  sufficient  to  au- 
thorize the  plaintiff  to  recover  anything  beyond  the 
price  of  the  message  and  interest  thereon.''  *    Other 
courts  have  taken  the  juster  and  sounder  view  that, 

1  Post,  §  264. 

«  Sweetland  v.  Illinois,  etc.  Tel.  Co.,  27  Iowa,  433 ;  Womack  v.  Western 
Union  Tel.  Co.,  58  Tex.  176;  s.  c,  44  Am.  Rep.  614;  Becker  v.  Western 
Union  Tel.  Co.,  11  Neb.  87;  s.  c,  38  Am.  Rep.  356.  This  is  also  under- 
stood to  be  the  logic  of  the  decision  in  Gulf,  etc.  R.  Co.  v.  Wilson,  69 
Tex.  739;  8.  c,  7  S.  W.  Rep.  653.  Substantially  the  same  ruling  was 
made  in  South  Carolina,  in  regard  to  a  stipulation  on  the  blank  of  s 
night  message,  against  liability  beyond  the  amount  paid  by  the  sender. 
Aiken  v.  Telegraph  Co.,  5  S.  Car.  358,  377. 

3  Becker  V.  Western  Union  Tel.  Co.,  11  Neb.  87;  s.  C,  3S  Am.  Rep. 
.'^56. 

'  PjUI. 
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I  such  a  case,  an  error  in  traiismiting  the  message 
bing  proved,  the  onus  is  on  the  company  of  prov- 
ig  that  it  arose  from  causes  beyond  its  control.' 
§  222.  CommentB  ou  these  Opposing  Views. — 
ieyond  all  question,  the  rule  of  evidence  in  ordi- 
Bry  cases  of  bailment  and  other  contractual  en- 
Rgemenls  tu  perform  services  is  that  the  unexplained 
lilure  of  the  undertaker  to  perform  the  services  which 
e  has  undertaken  to  perform,  is  «vidence  of  negli- 
BDce  on  his  part,  in  conformity  with  the  maxim  res 
I  loquitur.'  The  view  which  ascribes  to  such  a  stip- 
lation  the  effect  of  requiring  the  plaintiff  to  prove 
egligeuce  by  other  evidence  than  the  evidence  of 
he  undertaking  and  of  the  default  in  its  perforra- 
nce,  tlierefore,  has  the  effect  of  changing  the  rule 
f  evidence  in  favor  of  the  undertaker  who  has  been 

'  Wwwrn  Union  Tel.  Co.  v.  Tyler,  74  IH.  188;  s.  r..  ii  Am.  Rep.  378; 
.,0D  former  appeal.  (10  111.421;  14  Atu.Rcp.  :t8;  BarEleltv.  Westero 
folon  TH  Co.,  «2  Me.  201):  a.  c.  IB  Am.  Bep.  437.  The  subject  was 
Utrouglily  ooDsIilert^d  by  the  Supremo  Court  ol  Illlnole,  In  a  case  Iwlce 
rton  It,  and  Itie  rule  uoDoiinced  by  Ibe  court  wa«,  that  tbe  usual  regu- 
s  exempting  lelc^iipb  compnnies  [ram  liability  [or  errors  Id  uq- 
tp«at«il  toei^'ngeii  exempt  them  only  trim  liability  for  errora  arlalDf; 
I)  eauars  Ixtyond  Ibeir  uoolroh  and  that,  tbe  Inaccuracy  of  the  roes- 
•aj;*  being  provftl,  the  onus  of  relieving  ibemselve*  from  (he  preaump- 
ttun  of  negligcui-e  thereby  raised  reata  upon  the  company.  As  to  every 
Ihlng  beyoDd  tbi«,  «ucb  a  uootract  was  stiid  to  be  against  public  policy, 
ttliboot  coDslderatloD,  and  rold.  Tyler  v.  Western  Union  Tel.  Co.,  tlO 
III.  Ml:  8.C..74U1.  KW;  RUtenbouse  v.  Independent  Line  of  Tele- 
KT»ph,*4N.  Y.  SiEl!  SewTork,  etc.  Tel.  Co.  V.  Dryburp,35l'a.St,398; 
W«lernl'nlonTel.Co.v.PoDtalne.  58  Oa.  433, 43T,per  Warner,.!.;  De 
Rutle  V.  New  York.  etc.  TVl.  Co.,  1  Daly  (N.  Y.),  547. 560 ;  De  La  Grange 
«.  Hoalb western  Tel.  Co.,  25  La.  An.  383.  It  baa  been  beld  In  Louisiana 
lliai  ivbrr«  a  message  ha«  been  delivered  to  a  company  which  may  be 
dnlgtinied  A.,  and  paaaed  over  a  wire  to  a  company  which  may  be  dea- 
Ignali-d  R..  and  in  by  D  rompany  communicated  to  tbe  person  to  whom 
It  14  addr*«sed  In  a  garbled  state,  and  snob  person  brings  an  action  tor 
Ibp  rcaultlng  <1auia|[ea  aftalnst  B.  coriipaay.  Ibe  burden  Is  upon  U.  com- 
p«ay  to  »liow.  11  ll  can,  thai  thB  error  wtu  the  error  of  A.  couipany,  and 
tliat  the  measago  waa  by  ll  delivered  as  it  was  recrlved  tnini  A.  com- 
p«nv.     Dp  l.i  Orange  v.  Soulhwealeru  T>^1.  Co.,  3S  La.  An.  'ASS. 


guilty  of  the  default.  It  must  also  be  obvious,  on 
a  little  reflection,  that  it  has  the  effect  in  neara 
every  case — practically  in  all  cases — of  exoneratid 
the  company,  no  matter  how  great  its  iiegl 
may  be,  Suppose,  for  instance,  that  one  word  I 
been  substituted  for  another,  so  as  to  make  the  n 
sage,  as  delivered  to  the  addressee,  essentially  diffd 
ent  from  the  message  as  delivered  to  the  operatf 
to  be  sent,  how  can  the  unlucky  sender  e"^ 
prove,  beyond  the  fact  that  the  substitution  ( 
made,  that  it  was  done  by  the  negligence — mu^ 
less  by  the  gross  negligence,  according  to  the  rulal 
some  courts, — of  the  servants  of  the  telegraph  ctf] 
pany  ?  By  what  other  evidence  shall  he  negativetij 
conclusion,  absurd  on  its  face,  that  the  mistake  n 
have  been  due  to  "atmospheric  conditions?" 
if  it  were  practical,  in  a  supposed  case,  to  prove  \i 
an  error  in  transmitting  a  dispatch  happened  throd 
the  negligence  of  some  of  its  operators,  and  not  j 
consequence  of  atmospheric  conditions,  how  coin 
the  luckless  plaintiff  ever  find  out  what  operaton 
operators  had  charge  of  the  transmission  of  his  puB 
ticular  message?  But  if  he  should  chance  to  fio*^ 
the  one.  how  could  he  fasten  on  him  the  imputation 
of  negligence  by  his  own  testimony?  Would  ar*? 
such  operator  give  a  deposition  to  the  effect  that  '*^ 
had  misread  the  message  ?  These  consideratiu 
show  that  the  rule  that  the  plaintiff  must  prt 
negligence  by  other  evidence  than  the  fact  of  the  n 
take,  is  tantamount,  in  nearly  every  case,  to  depii 
ing  him  of  all  remedy,  no  matter  how  gross  the  n«j 
gence  of  the  defendant  may,  in  fact,  have  been, 
strange  manner  in  which  the  courts  have  dealt « 
this  question  is  strikingly  illustiated  by  a  case  wh! 
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©Ids  that  the  telegraph  company  is  Hablo  for  Iho 
lilure  to  vise  ordinary  care,  and  which,  at  the  same 
,  refuses  to  permit  the  plaintiff  to  prove  the 
ant  of  ordinary  care  by  evidence,  whicli,  in 
|ther  situations,  is  ordinarily  sufficient  in  hiw  for 
bat  purpose.'  In  this  discussion,  the  reader  need 
■cely  be  cautioned  that  the  term  "evidence  of 
legUgence"  has  reference  only  to  the  sufficiency  of 
be  evidence  as  matter  of  law  ;  that  is,  it  does  not 
an  that  it  is  conclusive,  but  only  that,  where  the 
laintitf  produces  it,  he  is  entitled  to  havo  the  case 
»  to  the  jury, 

^  223.  Excuses  Mistakes  not  Arising  from  Orosn 
tesHuence. — In  the  earliest  case  on  the  subject,' 
bere  is  a  dictmn  to  the  effect  that  it  is  competent 
r  sDch  a  company  to  establisli  regulations  limit- 
Bg  its  liability  for  all  mistakes  consequent  upon 
|i6  sender  of  the  message  not  paying  f'tr  having  it 
^eated,  except  those  arising  from  gro»»  negligence; 
nd  several  American  courts,  with  thin  case  appa- 
Dtly  in  mind,  have  stated  the  rule  to  bo,  that 
hile  such  companies  may  establish  reasonable  rag- 
ations,  they  cannot  make  rules  relieving  them- 
IvaH  from  liability  for  the  groM  negligenrrft  of  th«rr 
;ents.  The  view  of  these  courts,  suljstantially,  in 
at  such  stipulations  will  relieve  tlie  cmipany,  in 
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a  )Csa*1Ik  T.  Wai«rD  Uoloa  Td. 
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case  the  dispatch  is  not  repeated,  from  liability  for 
a  failure  in  the  undertaking  of  the  company,  which 
might  have  sprung  from  not  repeating  the  message, 
where  such  failure  is  not  caused  by  gross  negligence^ 
willful  misconduct  or  bad  faith  of  the  company  or  of 
its  agents/     But,  as  already  suggested,'  the  expres- 
sion **  gross    negligence''    is    believed  to    convey 
to   the  mind    no   accurate   legal   conception.*    It 
was    stated    by  Mr.    Baron    Rolfe,  that    what  is 
termed  gross  negligence  is  no  more  than  ordinary 
negligence  with  an  epithet  ;*  and  courts  have  fre- 
quently denied  the  soundness  of  the  distinction  be- 
tween ordinary  negligence   and  gross  negligence.* 
The  distinction  seems  to  be  destitute  of  any  practi- 
cal value  in  the  administration  of  justice,  except  in 
those  cases  where,  under  a  rule  such  as  prevails  in 
Illinois  and  Georgia,  the   negligence   of  two  per- 
sons, concurring  to  produce  the  same  accident,  are 

J  McAndrew  v.  Electric  Tel.  Co.,  17  C.  B.  3;  s.  c,  33  Enff.  I..  &Eq. 
180;  Hart  v.  Western  Union  Tel.  Co.,  66  Cal.  579;  s.  c,  6  Wert.  Coisl 
Rep.  195;  Allen  Tel.  Cas.  390;  Ellis  v.  An\erican  Tel.  Co.,  13  Allen 
(Mass.),  226;  s.  c,  Allen  Tel.  Cas.  306;  17  Am.  Rep.  69;  Redpath  f- 
Western  Union  Tel.  Co., 112  Mass.  71;  s.  C,  17  Am.  Rep.  69;  Grinnellv. 
Western  Union  Tel.  Co.,  113  Mass.  299;  s.  c,  18  Am.  Rep.  485;  Clemcit 
V.  Western  Union  Tel.  Co.,  137  Mass.  463;  s.  c,  24  Am.  L.  Reg.  328; 
Carew  v.  ^Vestern  Union  Tel.  Co.,  15  Mich.  525;  s.  c,  Allen  Tel.  CM. 
345;  2  Thomp.  Ne^.  829;  Waun  v.  Western  Union  Tel.  Co.,  37  Mo.  472; 
8.  c,  Allen  Tel.  Cas.  261 ;  Backer  v.  Western  Union  Tel.  Co.,  11  Neb. 
87;  8.  c,  38  Am.  Rep.  356;  Breese  v.  United  States  Tel.  Co.,  45  Barb. 
(N.  Y.)  274;  s.  c,  allirmed,  48  N.  Y.  132;  8.  c,  8  Am.  Rep.  626;  Allen 
Tel.  Cas.  663;  Lassiter  v.  Western  Union  Tel.  Co.,  89  N.  C.  334;  Pa«8- 
more  v.  Western  Union  Tel.  Co.,  1)  Phila.  (Pa.)  90;  s.  C,  affirmed,  78 
Pa.  St.  238;  Womack  v.  Western  Union  Tel.  Co.,  58  Tex.  176;  s.  c.,44 
Am.  Rep.  614;  Western  Union  Tel.  Co.  v.  Catchpole,  Wbire  &  ^• 
(TfX.)  268;  Baxter  v.  Dominion  Tel.  Co.,  37  Up.  Can.  Q.  B.  470;  Camp 
V.  Western  Union  Tel.  Co.,  1  Mete.  (Ky.)  164. 

2  Ante,  §  140. 

3  Aiken  v.  Telegraph  Co.,  5  S.  C.  358,  378. 

<  Wilson  V.  Brett,  11  Mees.  &  W.  113,  cite«l  with  approval  by  Willes. 
J.,  in  Grill  v.  General,  utc.  Collier  Co..  L.  R.  1  C.  P.  600,  612. 
fi  Shenn.  &  Redf.  (»n  Neg.,  Se«.'.  16. 
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fought  into  coriiparigoii  with  each  other.'  In  the 
«ding  case  in  Iowa,  already  alluded  to,*  it  is  as- 
lerted  that  such  a  company  cannot  make  rules 
Wioviug  itself  from  liability  for  a  failure  to  exercise 
trdinary  care.  It  has  been  held  gross  uegligence  in 
I  telegraph  company,  to  have  in  its  employ  an  oper- 
ttor  who  did  not  know  of  the  existence  of  a  town 
tdioining  the  county-seat  of  a  neighboring  county, 
consequence  of  which  the  dispatch  was  sent  to 
iiotlier  town  and  lost." 

^  22-t.  Thin  A'lew  as  TJnderHtood  In  Massarhnsettfl.^ 
The  blank  forms,  on  which  messages  of  the  Western 
Jnion  Telegraph  Company  were  transmitted,  con- 
ained  the  following  condition:  "To  guard  against 
ttistakes,  the  sender  of  a  message  should  order  it 
•^eated,  that  is,  telegraphed  back  to  the  original 
rffice.  For  repeating,  one-half  the  regular  rate  is 
iharged  in  addition.  And  it  is  agreed  between  the 
lender  of  the  following  message  and  this  company, 
hat  the  said  company  shall  not  be  liable  for  mia- 
kes  or  delays  in  the  transmission  or  delivery,  or 
»r  non-delivery  of  any  unrepeated  message,  beyond 
}e  amount  received  for  sending  the  same,  nor  for 
listakes  or  delays  in  the  transmission  or  delivery,  or 

1  In  North  Cnrollna,  where  the  so-culled  doctrine  nl  "compttratWe 
lglJgttDC«"  U  uuderMood  cot  to  have  obtained,  this  Idle  dlaCinotloa 
itwcfn  ordinary  oegllgcnoe  and  grata  negligence  U  iiept  up,  aod  ap- 
ian In  a  holding  to  the  cBfcl  (but  a  telegraph  company  may  exempt 
mlt  from  liability  for  ordinary  iitgllj/enM  In  lending  unrepealed  ni«g- 
gM,  but  tint  ngnlnul  groii  nrgKgenef.  Pegrnm  v.  Western  Unlou  Tel. 
t„  K  N.  C.  G7.  And  Iho  aauif  courl  ba«  held  that  be  oaunot  even  re- 
iver tb«  eo»l  ul  tb«  ineMage,  wbcre  the  terms  ot  Ibc  contmcl  exempt 
«  com paujr  from  liability,  without  proof  n(  oi-gilgenee.  Thouipeonv. 
'Mt«m  UalouTel.  Co.,  106  K.  C.54S;  n.  c,  II  S.  E.  Kcp.  2Q!>:  30  Am. 
Enji.  Corp.  Cns.  034. 

'  Swooiland  v.  IIIIdoU,  etc.  Tel.  Co.,  HT  Iowa,  433.  MJ, 
■.Urn  rnloti  Tol.  Oo.  v.  Buchanan,  3i  Ind.  *2S. 
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for  non-delivery  of  any  repeated  message  beyond 
fifty  times  the  sum  received  for  sending  the  same, 
unless  specially  insured;  nor  in  any  case  for  delays 
arising  from  unavoidable  interruption  in  the  work- 
ing of  their  lines,  or  for  errors  in  cipher  or  obscure 
messages.     And  this  company  is  hereby  made  the 
agents  of  the  sender,  without  liability,  to  forward 
any  message  over  the  lines  of  any  other  company, 
when  necessary  to  reach  its  destination.     Correc^ 
ness  in  the  transmission  of  messages  to  aqy  point  on 
the  lines  of  this- company  can  be  insured  by  contract 
in  writing,  stating  agreed  amount  of  risk,  and  pay- 
ment of  premium  thereon  at  the  following  rates,  in 
addition  to  the  usual  charge  for  repeated  messages, 
viz:  one  per  cent,  for  any  distance  not  exceeding 
1,000  miles,  and  two  per  cent,  for  greater  distance. 
No  employee  of  the  company  is  authorized  to  vary 
the  foregoing.     The  company  will  not  be  liable  for 
damages  in  any  case  where  the  claim  is  not  presented 
in  writing  within  sixty  days  after  sending  the  mes- 
sage.''    It  has  been  held  that  the  above  condition 
exonerates   the   telegraph   company  from  ordinary 
care,  attention  and  skill  in  the  transmission  of  unre- 
peated  messages,  but  leaves  them  liable  only  in  case 
they  have  been  guilty  of  fraud  or  gross  negligence,  or 
where  the  error  is  of  such  a  character  that  the  com- 
pany cannot  legally  contract  for  its  own  protection 
against  liability  for  it,  on  such  terms  as  the  printed 
condition  contains — the  court  not  stating  what  errors 
will  be  of  this  character.^     In  the  earlier  case  there 
is  a  declaration  of  Chief  Justice  Bigelow  to  the  effect 
that  it  would  be  a  question  of  fact  for  the  jury 

1  Redpath  v.  Western  Union  Tel.  Co.,  112  Mass.  71 ;  s.  c,  17Am.B€P- 
69;  EHis  v.  American  Tel.  Co.,  13  Allen  (Mass.),  226. 
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'hether  the  mistake  in  the  dispatch  would  have 
n  prevented  or  corrected  by  repeating  it;'  but  it 
'as  distinctly  ruled  in  a  subsequent  case  in  that 
urt,  that  this  was  not  the  law,  and  that  evidence 
not  admissible  that  the  repetition  of  the  dispatch 
ould  not  have  disclosed  tlie  error;  "since  theplaint- 
:,  having  omitted  to  fulfill  the  condition  on  which 
one,  by  the  terms  of  the  contract  between  the  par- 
es, he  could  recover  for  any  mistake  in  transmis- 
on  more  than  the  amount  of  his  original  payment, 
knnot  be  permitted  to  prove  that  his  own  failure 
fulfill  the  contract  did  not  affect  the  result.'" 

§  225.      Further  of  the   Maitsachusetts   Doctrine.^ 

I  a  still  later  case  in  the  same  State,  it  has  been 
leld  that  such  a  stipulation  as  that  above  set  out, 
voids  liability  for  an  nnexplahied  delay  in  deliver- 
ig  the  message,  on  the  part  of  the  messenger  boy  of 
e  company,  to  whom  it  was,  after  its  receipt  at  the 
ffice  to  which  it  was  telegraphed,  entrusted  for  de- 
rery.  It  is  fair  to  the  court  so  holding,  to  state  the 
asoning  upon  which  this  extraordinary  decision 
BIS  made.  Morton,  C.  J.,  in  giving  the  opinion  of 
le  court,  said:  "It  may  be  that  the  company 
light  be  guilty  of  some  fraudulent  or  gross  negU- 
ence  in  transmitting  or  delivering  a  message,  so 
hat  it  would  not  be  protected  by  its  regulation  from 
iahility  for  the  actual  damages,  though  In  excess  of 
he  sum  stipulated.  But  the  negligence  of  themes- 
enger  boys,  in  delivering  messages,  was  plainly  con- 
emplated  by  the  parties  when  they  entered  into  the 
U])ulation;  and  tliere  are  no  principles  of  public 
ilicy  which  would  prevent  the  company  from  stip- 

>  EUU  V.  Auierii'Hn  Tel.  Co.,  13  Allen,  22(i,  i^S. 

rt'iiRlern  Unina  Ti-l.  Co.,  113  Uass.  2119.  3IW. 


ulating  that  it  will  not  be  responsible  for  such  neg- 
ligence beyond  a  fixed  amount,  unless  it  receives  a 
reasonable  compensation  for  assuming  further  re- 
sponsibility.'" It  is  submitted  to  the  profession, 
that  there  is  no  sense  whatever  either  in  this  conclu- 
sion or  in  this  reasoning.  Plainly,  such  a  stipula- 
tion should  be  allowed  to  excuse  only  those  mistakes 
or  delays  which  may  be  shown  to  be  due  to  the  fail- 
ure to  have  the  message  repeated,  such  as,  having 
regard  to  the  imperfections  of  telegraphy,  might  be 
regarded  as  due  proximately  to  such  failure.  The 
repeating  of  the  message  back  to  the  office  from 
which  it  was  sent,  would  have  no  tendency  whatever 
to  stimulate  the  diligence  of  the  messenger  boy,  in 
carrying  a  copy  of  it  from  the  office  to  which  it  was 
sent  to  the  residence  or  place  of  business  of  the  per- 
son addressed. 

§  226.  The  Same  View  taken  in  New  York.— The 
same  view  has  been  taken  in  New  York,  as  .will  ap- 
pear from  a  late  case,  in  which  it  appeared  that  the 
plaintiff  had,  for  many  years,  extensively  used  the 
defendant's  blanks  in  sending  telegrams,  and  was 
familiar  with  their  contents.  These  blanks  had 
printed  at  the  top,  a  provision  that  the  company 
should  not  be  liable  for  mistakes,  delays  or  the  non- 
delivery of  any  unrepeated  message,  beyond  the 
amount  received  for  sending  (he  same,  and  at  the 
bottom,  a  notice  calling  attention  to  the  agreement. 
In  an  action  to  recover  damages  for  failure  to  deliver 
a  message  written  upon  one  of  these  blanks,  and  de- 
livered by  the  plaintiff  to  one  of  the  defendant's 
operators,  and  sent  by  him,  which  the  plaintilT  b«d 
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bot  ordered  to  be  repeated,  it  was  not  shown  why 
the  message  did  not  reach  its  destination,  nor  was 
it  shown  that  the  lailure  to  deliver  was  due  to  the 
willful  misconduct  or  gross  negligence  of  the  defend- 
ant. The  court  held  that  the  case  was  within  the 
letter  and  purpose  of  the  stipulation,  to  which  plaint- 
Ifl'must  be  held  to  have  assented,  and  that  he  was 
only  entitled  to  recover  the  amount  paid  by  him  for 
ihe  sending  of  the  message.' 

$   227.      This   Kule   lis  Unilerstuod   iu    Keutuoky. — 

n  Kentucky,  it  has  lieen  held  that  a  regulation  of  a 
elegraph  company  that  it  will  not  be  responsible 
or  mistakes  in  transmitting  a  message,  unless  the 
ame  is  repeated  and  an  additional  sum  paid  there- 
for, is  just  and  reasonable,  and  that  a  person  who, 
laving  notice  of  such  regulation,  sends  a  message 
irithout  having  it  repeated,  is  to  be  regarded  as  hav- 
ng  sent  it  at  his  own  risk.'  It  has  been  said  of 
inch  a  regulation,  by  the  Court  of  Appeals  of  Ken- 
lUcky,  speaking  through  Simpson,  J.:  "The  public 
ire  admonished  by  the  notice  that,  in  order  to  guard 
gainst  mistakes  in  the  transmission  of  messages, 
fvery  message  of  importance  ought  to  be  repeated, 
I  person  desiring  to  send  a  message  is  thus  apprised 
bat  there  may  be  a  mistake  in  its  transmission,  to 
'Qard  against  which  it  is  necessary  that  it  should 
be  repeated.  He  is  also  notified  that  if  a  mistake 
pccur,  the  company  will  not  be  responsible  for  it 
nnloss  the  message  be  repeated.  There  is  nothing 
nreasonable  in  this  condition.     It  gives  the  party 

'  KIleyT.  Western  tTnion  Tel.  Co..  100  N.  V.  231;    s.  o.,  16  N.  E. 

ep.  ;s. 

»  Camp  V.  Wuelern  UnUm  Tel.  Co..  1    Melo.  (Kjr.)  IM;  «.  C.,  H   Am. 
ec.40l. 
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sending  the  message  the  option  to  send  it  in  su(^ 
manner  as  to  hold  the  company  responsible,  or  to 
send  it  for  a  less  price  at  his  own  risk.  If  the  mes- 
sage be  unimportant,  he  may  be  willing  to  risk  it 
without  paying  the  additional  charge.  Bnlif  it  be 
important,  and  he  wishes  to  have  it  sent  correctly, 
he  ought  to  be  willing  tg  pay  the  cost  of  repeating 
the  message.  This  regulation, considering  theacia- 
dents  to  which  the  business  is  liable,  is  obviously 
just  and  reasonable.  It  does  not  exempt  the  com- 
pany from  responsibility,  but  only  fixes  the  price  of 
that  responsibility,  and  allows  the  person  who  sends 
the  message  either  to  transmit  it  at  his  own  risk,  at 
the  usual  price,  or  by  paying  in  addition  thereto 
half  the  usual  price,  to  have  it  repeated,  and  thus 
render  the  company  liable  for  any  mistake  that  may 
occur.  The  plaintiff  must,  therefore,  be  regarded 
as  having  sent  the  message  in  this  case  at  hie  own 
risk,  inasmuch  as  he  failed  to  have  it  repeated, 
consequently  the  company  was  not  liable  for| 
mistake.'" 

^  228.  view  that  Condition  as  to  Bepetltlon  1 
onerates  only  from  Liability  for  Errors  Preveuti 
by  Repeating. — There  is,  however,  a  class  of  < 
M'hich  proceed  on  views  much  more  consonant  1 
common  sense  and  justice,  in  holding  that 
the  repetition  of  the  message  would  not  have  ] 
vented  the  damage  complained  of,  the  company  1 
not  be  protected  from  liabiliiy  by  reason  of  the  £ 
ure  of  the  sender  to  have  it  repeated."    Such  t 

■  Camp  V.  Western  Uaion  Tel.  Co..  1  Mete.  (Ky.)  1«I4:  8.  C, 
Dec.  401.483. 

•  Wertero  Union  Tel.  Co.  v.  GrabBm,  1  Colo.  330;  S.  C,  &  Al 
138:  10  Am.  L.  Beg.  (N.  Y.)  319;  Western  Union  Te!.  Co.v.p« 
lad.  1 ;    Blrney  v.  New  York,  etc.  Ttil.  Co.,  18  Ud.  941 ;  S.  C^ 
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J  would  not,  for  instance,  have  any  tendency 
»  prevent  a  negligent  delay  in  delivering  a  message, 
'  a  negligent  failure  to  deliver  it  at  all.  These 
»urts,  therefore,  held  that  such  a  stipulation  will 
ot  be  allowed  to  operate  so  as  to  excuse  a  negligent 
slay  in  delivering,  or  a  negHgent  non-delivery.' 
■  stronger  reasons,  it  would  not  excuse  a  total 
hiliire  to  deliver  it.'  If  the  message  is  unreasona- 
Jly  delayed,  or  not  delivered  at  all,  actual  damages 
bay  be  recovered,  notwithstanding  a  stipulation  in 
pe  telegraph  blank  that  only  the  cost  of  transmis- 
^on  is  recoverable.  For  like  reasons,  a  condition 
a  telegraph  blank  relieving  the  company  from 
abilit}'  for  mistakes  or  delays  in  the  transmission  of 
nrepeated  messages,  and  exempting  it  from  liability 
Terrors  in  transmitting  cipher  or  obscure  meseages, 
not  limit  its  liability  for  failure  to  transmit  a 
pher  message  from  the  receiving  office.'    A  rule 

■.  n07,  ei3;  Ellts  V.  Amerlcnn  Tel.  Co.,  13  Allen  (Mau.).  :i36,  S3S:  s/ 
C,  Alhjn  Tel.  Caa.  306;  yprague  v.  Wester d  Union  Tel.  Co.,  U  Daly 
(N.  TO.  100:  Bell  v.  DomlaluD  Tel.  Co.,  25  L.  Can.  Jur.  2-IS;  s.  c.  3 
Montr,  l/rg.  News,  Wi. 

'True  V.  InternutloDal  Te).  Co.,  80  Me.  9.  18,  per  Kent,  J.; 
Mmiv1II«  v.  Weetera  Uaion  Tel.  Co.,  37  Iowa,  21-1;  Western 
L'Dloa  Tvl.  Co.  V.  Fenton.  02  lad.  1,  G ;  Baldwin  v.  United  Sutes  Tel.  Co., 
M  B*rb.  (S.  T.)  505;  b.  c,  1  Lans.  135;  6  Abb.  Pr.  fN.  S.)  103  {reversed 
on  oibvr  gioaadv,  43  N.  Y.  744)  ;  Spragu«  v.  Weetem  Union  To).  Co.,  (1 
IHJy  (S.  Y.),  200;  New  York.  etc.  Tel.  Co.  t.  Dryburg.  35 1'*.  St.  206; 
We«t«Fni  Union  Tel.  Co.  v.  BroeacLe,  73  Tex.  854;  a.  c,  10  S.  W.  Kep. 
7W ;  Tlionipion  v.  Wcsturn  Union  Tel.  Co.,  (M  Wis,  B3I ;  s.  c.  W  Am.  Bep. 
Mi;  Tliumpsou  v.  Wefllern  Unlou  Tel.  Co.,  107  N.  C.  449;  s,  C.,12H. 
E.  Rep.  127.  Conniarc :  Tbotiipson  v.  Western  Union  Tel.  Co.,  106  N. 
C.  Ufi;  N.  c,  3(1  Am.  itnd  Eog.  Corp.  Caa.  B34;  11  S.  E.  Rep.  3U». 

•  GolJ,  «e.  K.  Co.  V,  Wilson.  «9  Tex.  739;  s.  c.  7  S.  W.  Bep.  03:1; 
WiMteni  Union  ,Tel.  Co.  v.  Qtsbum,  1  Colo.  330;  Wcatcrn  Union  Tel. 
Co.  V.  Ilondcnon,  ftt  Ala.  filO;  8.  c,  30  Am.  and  Eng.  Corp.  Cm.  816; 
THouOi.  Rep.  411);  Weaieni  Uutou  Tel.  Co.  Broesche,  73  Tex.  IHM;  s.c, 
lOS.  W.  Rep.  T3i. 

*W«iileni  Union  Tel.  Co.  v.  Way,  S3  Ala.  5*3;  *.  c,  4  South.  Bep. 
SU. 

(Ifl) 
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which  stipulates  that  unless  a  message  is  repeated 
a  company  will  not  be  liable  for  failing  to  deliver  it, 
is  therefore  an  unreasonable  rule,  because  it  is  an 
attempt  on  the  part  of  the  company  to  stipulate 
against  liability  for  its  own  negligence.* 

§  229.     Illustrations  of  this  View. — Thus,  where 
the  exemption  was  contained  in  a  printed  regulation 
posted  in  the  company's  office,  by  which  the  public 
were  informed  that  the  company  would  not  be  liable 
for  any  loss  or  damage  that  might  ensue,  **by  reason 
of  any  delay  or  mistakes  in  the  transmission  or  de- 
livery,   or   from    non-delivery,  of  any  unrepealed 
messages,''  etc.,  it  was  said:     *'It  is  manifest  that 
the  terms  of  the  notice  neither  embrace  nor  declare 
an  exemption  from    liability  in  a  case   where  no 
effort  is  made  by  the  company,  or  its  agents  topf 
a  raessage  on  its  transit.     The  exemption  from  lia- 
bility for  the  non-transmission  and  nou-delivery  of 
unrepeated  messages,  provided  for  by  the  rules  con- 
tained in  the  notice,  does  not,  in  our  opinion,  in 
any  way  embrace  or  affect  this  case.     The  terms  of 
the  notice  in  which  exemption  from  liability  is  de- 
clared clearly  imply  an  obligation  on  the  part  of  the 
company  to  attempt  the  transmission  and  delivery 
of  a  message  received  by  it  for  that  purpose,  and  it 
would  be  most  unreasonable  to  permit  it  to  have 
the  benefit  of  an  exemption  from  liability  without 
first  bringing  itself  within  the  scope  of  the  exemp- 
tion provided  for,  by  a  full  and  faithful  performance 
of  its  implied  duties.     While  we  give  full  force  and 
effect  to  the  rules  and  regulations  of  the  appellee  in 
a  legal  construction  of  them,  we  deem  it  unjust  to 
the  appellant  to  extend  that  effect  beyond  the  actual 

1  Western  Union  Tel.  Co.  v.  Fenton,  52  Ind.  1,  6. 
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Brms  adopted  by  the  appellee  to  secure  its  exemp- 
ion.'"  So,  where  the  gist  of  the  action  was  the 
aihtre  to  deliver  the  message,  it  was  held  that  such  a 
tipulation  could  not  operate  to  exonerate  the  com- 
winy  from  liability  for  the  actual  damages,  since  the 
tfe  delivery  of  the  message  at  the  other  end  of  the 
lie  would  not  be  insured  by  repeating  it.  "The 
list  of  the  action,"  said  Belford,  J.,  "is  the  failure 
)  deliver  the  message.  The  complaint  is  not  that 
he  message  was  incorrectly  sent,  or  that  it  was  in- 
iccurately  taken  off  the  wires  at  Nebraska  City.  If 
his  was  the  gravamen  of  the  action,  we  might  hold, 
FJtli  the  Kentucky  and  Massachusetts  courts,  that 
t  was  the  duty  of  the  plaintiff  to  insure  its  accuracy 
iy  having  it  repeated.  But  how  could  the  failure 
deliver  the  message  be  avoided  by  paying  for 
laving  it  repeated?  Can  it  be  said  that  the  operator 
A  the  other  end  of  the  line  could  insure  the  safe 
lelivery  of  a  message  by  repeating,  when  the  negU- 
[ence  which  occasioned  the  failure  occurred  after 
he  receipt  of  the  message?  The  object  of  repealing 
t  message  is  to  correct  eirors,  and  not  to  avoid  de- 
ays  in  delivering  it.  Aiter  transmission,  an  incor- 
«t  message  could  be  sent  out  and  delivered  as 
peedily  as  if  it  had  been  verified  and  proved  to  be 
terfectly  accurate.  Delays  in  the  delivery  of  a 
nessage  result  from  causes  altogether  ditlerent  from 
ihose  which  produce  mistakes  in  transmission,  and 
1 18  reasonable  that  rules  of  limitation  oi-  exemption 
liould   be  adapted   to  the  nature  of  the  case.'" 

,    BIraey  v.  New  York,  elo.  Tel.  Co..  ]8  MJ.  341 ;  a.  c.  81  Am.  Deo. 
D7.«I3. 

WMtern  I'Dlon  Tol.  Co.  v.  Qntbrnn.  1  Colo.  230;  p.  c,  S)  Am.  Reji. 

1. 130.    To  the  «am«  effect  1»  itryaut  v.  Ainerlouii  Tel.  Co..  I  I>iily  (N. 

r.).  S<a.    It  U  tkid  in  It  DOte  la  11  Au.  R«p.  149,  that  tble  last  cu«  ww 
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Another  court  has  reasoned  that  such  a  stipulation 
as  to  the  repeating  of  the  message  will  not  excuse 
an  entire  failure  to  send  it, — that  not  being  "a  mis- 
take or  delay  in  the  transmission  or  delivery,  or  a 
non-delivery/'  of  the  message,  within  the  meaning 
of  the  language  creating  the  exemption." 

§  230.  Illustrations  Continued. — So,  where  a  mes- 
sage, as  written  and  delivered  to  the  agent  of  the 
company  read,  *'Send  *  *  *  two  hand  bouquets," 
and  the  message  as  delivered  read,  ''Send  two  hun- 
dred bouquets,"  and  it  appeared  that  the  error  was 
not  due  to  any  imperfect  transmittal  of  the  message 
over  the  wires,  but  to  a  mistake  of  the  clerk  who 
received  it,  who,  supposing  the  word  ^^hand*^  to  be 
hund,  and  to  have  been  intended  as  an  abbrevia- 
tion of  the  word  hundred,  added  to  it  the  three 
letters  r-e-d,  it  was  held  that  the  company  was  lia- 
ble for  the  damages  sustained  by  the  person  to 
whom  the  message  was  sent,  although  there  was  on 
the  blank  on  which  the  sender  had  written  it  the 
following  condition:  ^'The  company  will  not  be 
liable  for  any  loss  or  damage  that  may  ensue  by 
reason  of  any  delay  or  mistake  in  the  transmission 
or  delivery,  or  from  non-delivery,  of  unrepeated 
messages,  but  only  engages  to  use  reasonable  efforts 
to  secure  the  services  of  competent  and  reliable  em- 
ployees, so  as  to  have  their  business  transacted  in 
good  faith."'  Again,  where  a  message,  written  on 
a  blank  containing  such  a  stipulation,  was  addressed 
to  E.  W.  Manville,  but  was  translated  by  the  oper- 
ator S.  Manville,  and,  after  having  been  received  at 

reversed  in  the  New  York  Court  of  Appeals,  but  only  by  reason  of  de- 
fault. 

1  Sprague  Western  Union  Tel.  Co.,  6  Daly  (X.  Y.),  200. 

2  New  York,  etc.  Tel.  Co.  v.  Dryburg,  35  Pa.  Si.  299. 
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he  terminal  office,  was  not  placed  in  the  hands  of 
ihe  company's  messenger  for  delivery  for  three 
iays,  but  was  when  placed  in  the  hands  of  the  mes- 
lenger,  delivered  to  the  right  person,  it  was  held 
jhat  the  company  was  responsible  for  the  resnlting 
damages,  although  the  person  for  whom  it  was  in- 
tended had  called  for  it  on  the  day  it  was  received, 
and  would  have  received  it  if  it  had  been  repeated 
Recording  to  the  terms  of  the  printed  conaitions  of 
the  blank  on  which  it  was  sent;  since,  if  the  oper- 
ator had  not  been  negligent  in  not  delivering  the 
message  to  the  company's  messenger  when  it  was 
received,  the  delay  would  not  have  occurred,  not- 
withstanding it  was  wrongly  addressed."  In  another 
case  the  plaintiff  sent  a  message  by  the  defendant's 
telegraph  line,  written  upon  a  blank  furnished  by 
the  defendant  company  containing  a  printed  condi- 
tion that  the  defendant  would  not  be  "responsible 
for  any  error  or  delay  in  the  transmission  of  any 
ttnropeated  message,"  without  the  payment  of  ad- 
litional  charges.  The  message  directed  the  sale  of 
100  shares  of  stock.  It  was  transmitted  so  as  to  di- 
rect the  sale  of  l.TOO  shares,  and  was  not  repeated. 
ti)  an  action  against  the  telegraph  company  for 
Umages,  it  was  held  that  the  condition  of  the  mes- 
|;e  did  not  relieve  the  company  from  liability  for 
irrorg  arising  from  its  own  negligence  ;  that  the  error 
WMti  prima  facie  evidence  of  the  defendant's  negli- 
gence, and  that  the  measure  of  damages  was  the 
hmoant  paid  by  the  plaintiff  by  reason  of  an  ad- 
Vance  in  till'  price  of  stock  to  replace  the  excess  of 
Dine  hundred  shares  sold  in  obedience  to  the  erro- 

■Muvtllr  r.  Wegii^rn  Union  Tel.  Co.,  »7  Iowa,  214. 
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neous  message/     In  another  case  the  message  blank 
contained  a  similar  stipulation,  and  the  message, 
when  delivered  to  the  company,  was  placed  among 
the  messages  to  be  sent,  and  when  it  was  reached  it 
was  taken  by  the  defendant's  operator,  who  called  the 
office  to  which  it  was  to  be  transmitted,  and  found  the 
wire  in  use.     While  waiting,  his  attention  was  en- 
gaged elsewhere,  and  he  placed  the  message  among 
the  messages  that  had  been  sent,  and  it  was  not  sent 
until  a  week  later.     It  was  held  that  this  was  gross 
negligence,  and  therefore  the  contract  did  not  limit 
plaintiffs  recovery  to  the  amount  paid  for  trans- 
mission.' 

^  231.      Gases  of  Exoneration  Under  this  Bale.-"' 

Under  the  operation  of  this  rule,  where  there  is  a 
stipulation  on  the  blank  on  which  the  message  is 
sent,  to  the  effect  that  the  company  shall  not  be 
liable  beyond  a  stated  amount  unless  the  dispatch 
is  repeated  at  the  cost  of  the  sender,  the  company 
will  not  be  responsible  for  an  error  in  taking  down 
and  transmitting  the  dispatch  at  the  other  end  of 
the  line;'  as,  where  a  dispatch  ordering  the  pur- 
chase of  $700  in  gold,  was  taken  down  and  de- 
livered **|7,000  in  gold;''*  or  where  it  ordered 
whisky  at  sixteen  cents  per  gallon,  instead  of  fifteen 
cents;*^  or  where  it  ordered  tiie  person  to  whom  it 
was  sent  to  ship  by  rail  instead  of  by  sail;*  or  where 

1  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421 ;   8.  c,  14  Am.  Rep.  38. 

^Mowry  v.  Western  Union  Tel.  Co.,  51  Ilun  (X.  Y.),  126;  s.  C, 
4  N.  Y.  Supp.  666. 

8  Ellis  V.  American  Tel.  Co.,  13  Allen  (Mass.),  226;  Camp  v.  Western 
Union  Tel.  Co.,  1  Mete.  (Ky.)  164;  s.  c,  6  Am.  L.  Reg.  443;  W^ann  v. 
Western  Union  Tel.  Co.,  37  Mo.  472. 

*  Breese  v.  United  States  Tel.  Co.,  45  Barb.  (X.  Y.)  274. 

*  Camp  V.  Western  Union  Tel.  Co.,  supra. 
^  Wann  v.  Western  Union  Tel.  Co.,  supra. 
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t  was  delivered  so  as  to  read,  "I  sold  the  Tihbs 
ontract,"  iustead  of  "I  hold  the  Tibbs  contract.'" 
A.  mescage  was  Hubject  to  a  condition  similar  to  that 
already  quoted,  and  no  extra  fees  were  paid  for  re- 
peating it.  ,  It  was  a  direction  to  send  "ten  men 
$125."  As  delivered  it  read  "ten  men  $175." 
The  court  instnicted  the  jury  that,  notwithstanding 
Ihe  terms  and  conditions  set  forth,  the  defendants 
ffert;  bound  to  make  use  of  ordinary  care,  attention 
lUid  skill,  and  were  liable  to  damages  arising  from 
inattention  or  carelessness  in  the  transmission  of 
Ihe  message,  either  to  the  sender  or  to  the  receiver, 
iccording  to  their  respective  interests  in  the  mes- 
»ge;  and  that  the  error  in  the  message  was  prima 
'acie  evidence  of  want  of  ordinary  care,  attention 
Uid  skill  on  the  part  of  the  defendants.  A  verdict 
Bras  roturnud  for  the  plaintiff,  which  was  set  aside 
the  supreme  judicial  court  as  erroneous,  the 
«>urt  holding  that  the  liability  of  the  telegraph 
ompany  was  not  like  that  of  a  common  carrier,  and 
hat  the  printed  conditions  limiting  this  liability 
rere  reasonable  and  valid.'  In  an  English  case,  the 
age  was  sent  subject  to  the  condition  that"t!iis 
»nai>any  will  not  l)e  responsible  for  mistakes  in  the 
jfansmission  of  unrepeated  messages,  from  whatever 
!  they  may  arise."  In  the  transmission  of  a 
Beasage,  which  was  unrepeated,  the  word  "South- 
impton"  was  substituted  for  the  word  "Hull."  The 
Dessage  was  accordingly  sent  to  the  wrong  town, 
ji  an  action  against  the  company  for  damages,  the 

PaMmors  v.  Weateru  Unloti  Tel.  Co.,  78  Pa.  Si.  •US  (afRrniIng  s.  c. 
Will*.  (!■■.)  80). 
I  Kills  ».  Am*ric»n  Tel.  Co.,  11!  Allen  (Maw.).  22n. 
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court  held  that  the  condition  was  a  reasonable  one, 
and  that  the  plaintiff  could  not  recover/ 

§  232.  Continued. — A  message  directed  to '  *Owego, 
N.  Y.,"  was  erroneously  sent  to  **Oswego,  N.  Y." 
It  contained  the  stipulation  quoted  in  the  preceding 
section.  As  there  was  nothing  in  the  facts  of  the 
case  from  which  it  could  be  inferred  that  the  tele- 
graph company  had  been  guilty  of  fraud  or  gro^% 
negligence,  or  that  the  error  was  of  such  a  character 
that  the  company  could  not  legally  contract  for  its 
own  protection  against  liability  for  it,  on  such  terms 
as  the  printed  conditions  contained,  it  was  held 
that  the  sender  could  not  recover  damages.'  So, 
where  the  stipulation  on  the  message  blank  was, 
'*To  guard  against  mistakes  or  delays,  the  sender  of 
the  message  should  order  it  repeated,"  etc.;  and 
the  message  read  :  *'  If  not  already,  close  out  my 
Decembers/' and  was  correctly  transmitted  to  the 
first  repeating  office,  but  was  from  some  cause  un- 
known delivered  to  the  person  addressed,  reading  as 
follows:  ''If  not  already,  closed  out  my  Decembers,'^ 
there  being  no  other  evidence  of  negligence  than 
arose  from  the  fact  of  this  error  in  transmission,  it 
was  held,  confirming  the  trial  court,  that  the  com- 
pany was  liable  only  for  the  sum  paid  for  sending 
the  message,  with  interest.'  Where  the  contract 
printed  at  the  top  of  a  telegraph  blank  limited  liability 
for  negligence  or  delay  in  transmitting  an  unrepeated 
message  to  the  amount  paid  for  its  transmission,  and 
a  repeated  message  to  fifty  times  the  amount  paid, 

J  MacAndrew  v.  Electric  TeL  Co.,  17  C.  B.  3. 

«  Redpath  v.  Western  Union  Tel.  Co.,  112  Mass.  71;  s.  C,  17  Am. 
Rep.  69. 

8  Woraack  v.  Western  Union  Tel.  Co.,  58  Tex.  176;  s.  c,  44  Am.Bep. 
614. 


aTrPTTLATIOKS   AS  TO  REPFATINf*. 


249 


lie  limitation  was  held  reasonable  and  binding  on 
me  accustomed  to  read  such  blanks,  and  it  was  held 
irror  to  refuse  to  limit  recovery  to  $12.50  for  error 
,  a  twenty-five  cent  message  requesting  a  certain 
large  to  be  shipped,  which,  on  receipt,  read  horses, 
nd  which  the  receiver  made  some  attempt  to  have 
epeated.' 

^  233.      Releases  LiabtUtj'  for  mistakes  of  Connect- 

Une. — It  is  clear  that,  under  the  operation  of 
his  rule,  a  company  receiving  a  message  which  it  is 

0  transmit  without  repeating,  where  its  regulations 
tipulate  against  liability  in  case  messages  are  not 
«peated,  will  not  be  liable  to  the  sender  if  the  mes- 

ge  is  lost,  or  transmitted  incorrectly,  through  the 
legligence  of  the  agents  of  a  coniivciimj  line,  over 
rbich  it  is  obliged  to  send  it." 

^    234.      Bat  does  not  Exonerate    Connecting   Line. 

Dii  the  other  hand,  it  hai^  been  held  that  a  stipu- 
Ition  on  the  blank  on  which  a  telegraphic  message  is 
Bnt,  that  the  company  will  not  be  liable  beyond  a 
iven  amount   unless  the  message  is  repeated,  can 

iuvoked  only  by  the  company  which  receives  the 
lessage  for  transmittal;  that  a  connecting  line  to 
'hich  the  message  is  delivered  cannot  avail  itself  of 

1  as  a  defense  against  the  consequences  of  errors 
lat  would  not  have  happened  if  the  message  Iiad 

on  repeated;  and  that  such  a  stipulation  can  be 
Ivoked  only  against  the  sender  of  the  mcftaage,  not 
[ainst  any  other  person;  "for  it  is  his  message,  his 
nguage  that  is  to  be  transmitted,  and  it  is  only 
Down  to  the  receiver  when  delivered  and  as  deliv- 

BesfiHt  V.  WMtrni  Union  Tel.  Co.,  19  X.  Y.8UU  B«p.T;7i  ».V.Y. 

WMtcrolTDloBTvl.  Co.  V.  Cmrcw.  l&Mlcli.US;  S 'rbomii.  X««.Mtti 
1^  Ofsnjrit  ■-  SnuT >■«-.-•  tern  Tcl.  Cu-  U  \-*.  An.  Va-.  /Vj(.  \  M3. 
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ered.  He  is  to  be  guided  and  informed  by  what  is 
delivered  to  him,  and  has  no  opportunity  to  agree 
upon  any  such  condition  before  delivery/'  * 

^  235.      Simpler  View  that  Such   Stipulations  are 

Void. — A  simpler  and  sounder  view  is  that  a  stipu- 
lation in  the  message  blank  of  a  telegraphic  com- 
pany that  it  will  not  be  liable  for  mistakes  or  delays  in 
transmission,  delivery,  or  non-deliver\'^  of  un repeated 
messages,  whether  happening  by  the  negligence  of 
its  servants  or  otherwise,  bevond  the  amount  re- 
ceived  for  sending  the  message,'  is  void,  as  against 
public  policy.'     These  cases  take  the  simpler  and 
sounder   view  that  such  a  stipulation  cannot,  on 
grounds  of  public  policy  and  justice,  be  allowed  to 
operate  so  as  to  relieve  the  telegraph  company  from 
a  responsibility  for  the  negligence  of  its  agents  and 
servants.     The  simpler  and  more  direct  expression 
of  this  rule  is  void;  since,  as  already  suggested,  in  so 
far  as  it  operates  to  relieve  the  company  from  the 
consequences  of  atmospheric  disturbances  and  other 
unavoidable  circumstances,  it  does  no  more  than  the 
law  does  without  it;  so  that,  in  so  far  as  it  has  any 
operation  at  all,  it  operates  only  to  relieve  the  com- 
pany from  the  consequences  of  its  own  negligence. 
The  analogous  rule  touching  the  liabilities  of  com- 
mon carrievi^,  as  agreed  upon  in  most,  if  not  all  of 
the  American  courts,  is,  that  a  common  carrier  can- 

J  De  L?.  Grange  v.  Southwestern  Tel.  Co.,  25  La  An.  383. 

^  The  present  stipulation  in  the  message  blanks  of  the  Western  Unioo 
Telegraph  Oonipany. 

«  Ayer  v.  AVestern  Union  Tel.  Co.,  70  Me.  493;  s.  c,  1  Am.  St.  Rep. 
353;  Tyler  v.  Western  Union  Tel.  Co.,  60111.  421 ;  s.  c.,14  Am.  Rep.  38; 
Western  Union  Tel.  Co.  v.  Tyler,  74  HI.  108;  s.  c,  24  Am.  Rep.  279; 
Western  Union  Tel.  Co.  v.  Blanchard,  OS  Gii.  200;  s.  c,  45  Am.  Rep. 
480;  Western  Union  Tel.  Co.  v.  Short,  53  Ark.  4;i4;  s.  c,  0  L.  R.  A. 
744;  9  Rail,  and  Corj).  L.  J.  11 ;  14  S.  W.  Kcp.  040. 
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It,  liy  a  Special  contract  with  the  shipper,  exmier- 

himself  from  liahility  for  loss  or  damage  caused 

the  negligence  of  himself  or  his  servants.'    The 

iter  is  not  aware  of  any  decisions  which  employ, 

Connection   with  this  rule  in    respect  of  comnmn 

trriers,  the  expression  "gross  negligence,"  though 

ilbly  i^uch   may  be  found.     Why   a   telegraph 

ipany  should  enjoy  the  benefit  of  a  more  favora- 

rule  of  law  than  that  which  is  accorded  to  a  rail- 

ly   company',  or  other  common  carrier  exercising 

analogous  employment,  has  not  been  and  cannot 

judicially  explained. 

J  230.      Reaitons  (fiven  for  this  VI«w. — The  foUoW- 

cogeiit  reasons  were  given    for  this  view  by  the 

ipreme  Court  of  Illinois,  in   an  opinion  delivered 

Mr.  Justice  Bbeese:     "If  it  be  a  contract,  the 

ider  entering  into  it  was  under  a  species  of  moral 

His  necessities  compelled  him  to  resort  to 

[e  telegraph  as  the  only  means  through  which  he 

U1  speedily  transact  the  business  in  hand,  and 

compelled  to  submit  to  such  conditions  as  the 

(mpaiiy,  in   their  corporate  greed,  might  impose, 

and   sign  such  a  paper  as  the  company  might  pre- 

Hcnl.     'I'rudential  rules  and   regulations,'  sucli  as 

the  company  is  authorized  by  statute  to  establish, 

cannot  be    underfilood  to  embrace  such    regulations 

'  Swindler  v.  Ultllnril,  i  Rich.  L.  (8.  C.)  2S6;  United  Stnlea  Rx|>.  Co. 
r.  BacknitD,  iS  OUIo  St.  144,  lU;  UdIod  Es|>.  Co.  t.  Qrahnm,  m  Oblo 
»l.M»;  (intbHin  v.  Davit,  1  Obto  St.  3(13;  WeUb  v.  lUilroad  Co..  10 
Oblo  SI.  fU ;  Kallrond  Co.  v.  Curran.  10  Ohio  SI.  1 ;  Berry  v.  Cuopur,  -iS  On. 
*U\  Pamtism  t.  CHindflD,  etc.  R.  Co.,  M  Pn.  St.  KJ;  Uro}(»D  ▼>  AiUms 
Kxp.  Co.  (Pa.).5Ceut.H«p.  298;  Lamb.  v.  OftmdBD,  nto.  R.  Co..  40  N. 
Y.  171 ;  AinHrlcan  Exp.  Co.  v.  Sanil^,  55  Pn.  31. 140;  Soutbern  Kx|i.  Co. 
r  M-n.aUMlM.  wa;  The  Clly  ol  Norwloh.4  Ben.  (U.M.)  an  ;  Blm-k 
T.  lioixIrk-bTrailai).  Co,.  G5  W1I.31U;  ChioHgo,  hIc.  K.  Co.  v.  Ab>-I«,aO 
MI->.  1<<17;  Kaiuu  City,  fif.  K.  Co.  v.  .Siuipsun.  30  Kitn.  015;  Hoiillon 
>.  !*i.  l*«.il.  i-t.-.  Ft.  Co..  31  Mliin.  8S. 
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as  shall  deprive  a  party  of  the  use  of  their  instru- 
mentality, save  by  coming  under  most  onerous  and 
unjust  conditions.  But  it  is  said,  a  special  agree- 
ment might  have  been  made  for  insurance,  in  writ- 
ing. To  do  this,  the  amount  of  risk  must  be  speci- 
fied on  the  contract,  and  paid  at  the  time  of  sending 
the  message;  and  as  there  is  but  one  person  in  the 
world,  a  superintendent,  authorized  to  make  a  con- 
tract of  insurance,  he  must  be  hunted  up  and  the 
terms  negotiated — all  which  requires  time — and  a 
favorable  opportunity  to  the  sender  be  irretrievably 
lost.  At  Chicago,  or  other  large  cities,  where  a 
superintendent  is  supposed  to  be,  there  might  not 
be  much  loss,  but  we  are  declaring  the  law  for  the 
whole  State,  and  it  is  well  known  that  at  subordi- 
nate, though  important  stations,  on  telegraph  lines, 
superintendents  are  not. to  be  found;  this  provision 
is  to  such  perfectly  valueless.  As  a  party,  repeat- 
ing a  message,  and  paying  fifty  per  cent,  additional 
therefor,  cannot  recover  of  the  company  to  the  ex- 
tent of  his  loss,  we  are  free  to  say  such  a  contract, 
forced,  as  we  have  shown  it  is,  upon  the  sender,  is, 
in  our  opinion,  unjust,  unconscionable,  without  con- 
sideration and  utterly  void.'' ^  In  enforcing  the 
same  view,  the  Supreme  Court  of  Georgia  has  said: 
*'Any  rule  or  regulation  of  the  company  which  seeks 
to  relieve  it  from  performing  its  duty  belonging  to  the 
employment  with  integrity,  skill  and  diligence,  con- 
travenes public  policy  as  well  as  the  law,  and  under 
it  the  party  at  fault  cannot  seek  refuge.  If  it  be- 
come necessary  for  the  compan}%  in   transmitting 

»  Tyler  v.  Western  Union  Tel.  Co.,  <)0  IH.  421 ;  s.  c,  14  Am.  Rep.  38, 
51.  The  doctrine  of  this  case  was  reaffirmed  in  Western  Union  Tel.  Co. 
V.  Tyler,  74  III.  1G8;  s.  c,  24  Am.  Rep.  270. 
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rith  iulegrity.  skill  and  diligence,  to 
eure  accuracy,  to  have  said  messages  repeated, 
en  the  law  devoh'es  upon  them  that  duty,  to  meet 
B  requirements.  We  know  of  no  law  in  this  State 
lat  limits  their  tolls  on  messages;  this  is  under 
leir  own  control.  A  message  must  be  transmitted 
ith  integrity,  skill  and  diligence,  and  the  mode  of 
taining  accuracy  in  such  work  they  have  at  their 
maud;  the  compensation  paid  therefor  the  law 
pes  not  seek  to  limit  or  restrict."  ' 
^  237.  Receiver  of  Message  uudcr  no  Obligation 
I  bMve  It  Repeated. — The  right  of  action  established 

the  receiver  of  the  message,  or,  where  it  is  never 
jlivered,  in  the  person   to  whom  it  is  addressed,' 

i  given  rise  to  another  question,  where  the  action 

brought  by  such  person  and  where  the  message 
bich  was  sent  contained  the  stipulation  already 
ferred  to,'  in  respect  of  having  the  message  re- 
Bated  back.  In  such  a  case,  is  the  receiver  of  the 
essagc  hound  by  the  stipulation,  assuming  that 
;e  sender  was  bound  by  it?  If  the  right  of  action 
hich  the  receiver  has  against  the  company  rests  . 
3on  privity  of  contract  and  depends  upon  the  cir- 

nstance  that  the  sender  was  his  agent, — in  otlier 
ords,  if  the  contract  with  the  telegraph  company 

i  the  contract  of  the  receiver,  through  his  agent 
le  sender,  then,  on  the  most  unshaken  grounds, 
#  receiver  would  be  bound  by  this  condition,  if 
B  circumstances  were  such  that  it  would  bind  the 
Oder.  Moreover,  if  the  receiver's  right  of  action 
Bts  Qpou  the  doctrine  which  exists  in  America, 

Waatern  Ualoo  Td.  Co.  v.  BUncbaril,  OS  (in.  39U;  s.  c..45  Am.  Rap. 
I,  iU,  oplntun  by  Spen,  J. 
/>Mt,  f  428. 
AttU,  i  £M. 
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especially  in  those  States  where  modern  codes  of 
procedure  have  come  into  vogue,  that  a  third  party 
for  whose  benefit  a  contract  has  been  made  mav 
maintain  an  action  thereon  to  enforce  its  covenants, 
then  he  would  be  equallj''  bound  by  the  stipu- 
lations, unless  known  to  or  assented  to  by  him. 
But  several  cases  are  found  where  the  courts,  with- 
out proceeding  upon  any  definite  or  consistent 
ground,  have  held  that  the  stipulation  in  regard  to 
repeating  is  not  binding  upon  the  person  to  whom 
the  message  is  sent.  The  Supreme  Court  of  Louisiana 
say:  *The  proposition  that  the  defendants  are 
liable,  if  at  all,  only  in  case  the  message  is  repeated, 
as  contained  in  the  printed  conditions,  can  be  in- 
voked only  against  the  sender  of  the  message,  if 
against  any.  The  receiver  can  be  guided  or  in- 
formed solely  by  what  is  delivered  to  him,  and  has 
no  opportunity  to  agree  upon  any  such  condition 
before  delivery.'^*  If  the  telegraph  company,  when 
it  delivers  an  erroneous  message  to  the  person  to 
whom  it  has  been  addressed  by  the  sender,  puts 
.  itself  in  the  condition  of  a  mere  tort-feasor,  one 
guilty  of  a  mere  misfeasance  toward  a  stranger,  by 
which  that  stranger  has  incurred  a  loss,  then  this 
conclusion  is  supportable.  This  seems  to  have 
been  the  view  of  a  court  in  Pennsvlvania,  where 
there  was  on  the  message  blank  the  usual  condition 
in  regard  to  repeating,  and  where  the  message  was 
wrongly  transmitted,  and  the  receiver  sued  for 
damages.  The  court  say:  '^Two  questions  arise 
in  this  case :  First,  was  there  sufficient  notice 
brought  home  to  the  plaintiff'  as  to  the  regulations 

1  Lagrange  v.  Southwestern  Tel.    Co.,  25  La.  An.  383.    Compire 
Aiken  v.  Telegraph  Co.,  6  S.  C.  358. 
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B  to  repetition  of  messages?  Secondly,  if  so.  was 
he  plaintilf  in  this  action  bonnd  by  such  notice? 
\.s  to  the  first  point,  we  are  of  opinion  that  the 
kotice  was  not  sufficient.     The  defendant  delivered 

plaintiff  a  wrong  message,  and  the  jury  Iiave 
)und  that  the  error  was  caused  by  the  dt^fendaiit's 
egligence.  The  defendant,  therefore,  is  in  the 
osition  of  a  u'Ton</-doer,  and  a  notice,  to  excuse 
must  be  so  full,  clear  and  explicit  that  it 
rould  be  negligence  in  the  plaintiff  to  disregard  it. 

)  notice  proved  was  only  a  notice  tliat  there  were 
egulatiOHB  of  the  company,  and  that  they  hud  been 
greed  to  by  the  sender  of  the  message.  Not  the 
lightest  specification  is  given  of  the  nature  of  the 
egulations,  nor  any  caution  to  the  receiver  of  the 
Dessage  that  they  might  be  important  for  him  to 
ramine.  We  cannot  say  that  there  was  anything 
I  such  a  notice  that  put  the  plaintiff  upon  inquiry 
■  caution  at  his  peril.  As  the  first  point  is  de- 
isive  in  the  plaintilt"s  favor,  we  are  not  called  upon 
)  decide  the  second.  But  we  may  say  that,  treat- 
ig  this  action  as  purely  in  tort  for  misfeasance,  it 
ould  seem  upon  principle  that  the  plaintilV  could 
ot  be  bound  by  such  notice.'"  The  Supremo 
loort  of  the  same  State  seems  to  have  proceeded 
ipon  this  view  in  an  earlier  case,'  where,  in  giving 
be  opinion  of  tlie  court,  it  is  said  by  Woodward, 
"This  company  charge  fifty  per  c^enl^  ad- 
nance  upon  the  utiual  price  of  transmission,  where 
ha  sender  demands  that  the  message  be  repeated 
ftuk  to  the  firat  operator,  and  Leroy  [the  sender] 

<  Uanli  V.  Wttwn  Vaint,  Tel.  Co.,  9  Phlla.  (Va.)  96. 
Saw  York,  *U:.  T*\.  Co.  t.  Offburg.  35  Pl  Si.  3W.  3U3 ;  i.  c,  AJlra 
I  C*M.  1&7 :  ?S  Am.  Dec.  33S. 
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did  not  pay  it.  If  it  be  granted  that,  in  conse- 
quence of  his  not  purchasing  this  security  against 
mistakes,  he  could  not  hold  the  company  liable,  it 
does  not  follow  that  Dryburg  [the  person  addressed] 
cannot.  He  did  not  know  whether  the  message 
had  been  repeated  bacl?  to  Leroy  or  not."  Another 
court  has  distinctly  ruled  that  it  is  not  contributory 
negligence  in  the  receiver  of  the  message  not  to  tel- 
egraph back  to  ascertain  whether  it  has  been  cor- 
rectly transmitted,  for  the  reason  that  "the  company 
was  bound  to  send  the  message  correctly  in  the  first 
instance."  * 

^  288.  What  Amounts  to  a  Bequest  to  have  the 
Message  Repeated. — The  disposition  of  the  courts  to 
relieve  the  public  from  the  consequences  of  these 
unconscionable  engagements  of  telegraph  compa- 
nies is  shown  in  an  action  for  the  negligent  trans- 
mission of  a  message,  where  it  appeared  that  plaintiff 
went  at  once  to  the  operator,  and  requested  him  to 
ask  the  sender  whether  it  was  *'five  six''  or  '*five 
sixty;''  and  the  court  held  that  this  amounted  to  a 
request  by  plaintiff  to  have  the  message  repeated, 
and  that  it  w^as  immaterial  that  the  forms  estab- 
lished by  defendant  for  the  repetition  of  messages 
were  not  complied  with.' 

$   239.      Waiver   of    Such    Stipulation   a    Question 

for  Jury. — Whether  a  telegraph  company,  by  oraUy 
receiving  and  delivering  messages  relating  to  oil- 
market  quotations,  where  the  exigencies  do  not  give 
time  to  write  the  messages,  intends  to  relieve  its 

1  Tyler  v.  Western  Union  Tel.  Co.,  60  Dl.  421;  s.  c,  14  Am.  Rep.  38, 
47.  See  also  De  Rutte  v.  New  York  Tel.  Co.,  30  How.  Pr.  (N.  Y.)  403, 
416. 

« Western  Union  Tel.  Co.  v.  Landis  (Pa.),  12  Atl.  Rep.  467,  8.  c,  81 
W.  N.  C.  38. 
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.Irons  from  the  stipulation  contained  in  its  printed 
ianks,  ie  a  question  for  the  jury.' 

^    240.      Sucb    Stipulations  Apply  only  to   the  MeH- 

ge — not  totlie  Date. — Stipulationsrequiringa  tele- 
am  to  bu  repeated  in  order  to  make  the  company 
kble  for  errors,  hnve  been  held  not  to  apply  to  the 
[mc  of  the  place  from  which  the  telegram  was  sent, 
.at  not  heing  properly  a  part  of  the  message,  but 
ther  a  statement  of  fact  peculiarly  within  the 
lowledge  of  the  company.' 

"^    241 .      ConitideratlonH  Showing  that  the  Condition 
l«  BepeatiniT  1m  a   Mere    Sham. — Nn   great  mental 

;ertion  will  be  expended  on  this  subject  by  any 
le  who  has  had  much  practical  acquaintance  with 
le  business  of  telegraphing,  to  convince  him  that 
le  conditions  as  to  repeating  in  the  message  blanks 
'  the  Western  Union  Telegraph  Company  (the 
anpany  which  does  nearly  all  the  telegrapli  busi- 
iss  within. the  United  States),  was  never  intended 
■  enable  the  senders  of  messages  to  guard  against 
Tore  and  imperfections  incident  to  the  nature  of 
le  service,  Init  was  a  mere  sham,  designed  to  en- 
»le  the  telegraph  company  to  take  the  money  of  its 
istomerH  on  consideration  of  its  agreement  to  per- 
mn  for  them  a  certain  service,  and  then  escape  all 
ability  for  failing  to  perform  it,  or  for  performing 
negligently  or  imperfectly.  This  conclusion  is  at 
Doe  suggested  by  that  part  of  the  condition  which 
Ifonerates  the  company  from  the  consequences  of 
on-delivery  or  delay  in  delivering,  neither  of  which 

WeMrfD  Union  Tel.  Co.  v.  Stevenson,  138  Pa.  6t.  443;  s.  c,  5  L.  R. 
nSi  94  W.  N.  C.  467;  18  Atl.  Rep.  441. 
■WtatKTii  Union  Tel.  Co.  v.  SlmpBou,  7.^  Tes.  422;  s.  v...  11  S.  W. 


happenings   the  repeating   of  the  message  would 
have  any  tendency  to  prevent.     This  part  of  the 
stipulation  is,  on  its  face,  dishonest,  corrupt  and 
oppressive.     But  another  consideration   will  showr 
that  it  was  never  intended,  by  the  astute  lawyer  who 
no  doubt  framed  thia  stipulation  and  the  company 
which  adopted  it,  that  the  customer  should,  in  fact, 
cause  the  message  to  be  repeated.     The  object  of  re- 
sorting to  the  telegraph  instead  of  to  the  mail,  is  to 
secure  expedition  in  making  communications.  Com- 
mon experience  shows  that  such  is  the  shameful  man- 
ner in  which  this  service  is  done  by  the  one  company 
which  practically  has  a  monopoly  of  the  business, 
that  a  message  sent  by  mail  will  often  be  delivereil 
sooner  than  one  sent  by  telegraph.     If  a  message 
were  repeated  for  the  sake  of  greater  accuracy,  tlie 
time  required  for  its  delivery  at  the  end  of  its  tran- 
sit (already  shamefully   long   under   the  best  con- 
ditions),  would   be  greatly   increased.      This  fact 
would    defeat  the   very  object  of  resorting  to  the 
telegraph,  and  will  operate  in  most  cases  to  det«' 
a  man    in    haste  to   have    a    message    deliveredi 
from    ordering    it    to    be   repeated,    especially   *" 
view  of  the   further  fact  that  the  repeating  of    * 
incurs  an  additional  expense.     The  condition  wf>-^ 
therefore,  never    imposed    upon   the    public  frt?*^ 
honest  or  sincere  motives,  but  is  a  mere   shani"'* 
a  cunningly  devised  trap,  and  it  is  speaking  witl»^ 
carefully  chosen   bounds  to  say  that  most  of  i 
judicial   courts,  in    upholding    the    stipulatia 
reasonable,  fell  into  the  trap   with  shameful  j 
rity.' 


witt»» 
of  t^ 
tioMl 


'  Point  is  i^lveii  to  tbls  etatement  by  a  case  wbore  s  dispalrb  dirM^C*^' 
aealo  at  tbe  board  at  broken,  and  by  reason  o(  attftfWtltt  O 
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It,  it  had  to  be  repeated,  in  conBequence  of  wliicli  it  was  received  to# 
late  to  be  fulfilled  at  the  board,  and  the  stock  was  purchased  on  the 
street  at  a  loss.  Here  it  was  held,  that  the  defendants,  having  placed  it 
b^ond  the  iK>wer  of  the  plaintiff^s  brokers  to  make  the  purchase  in  the 
particular  manner  indicated,  they  could  not  avail  themselves  of  the  fact 
that  the  purchase  was  made  in  that  mode.  Rittenhouse  v.  Independent 
Line  of  Telegraph,  1  Daly  (N.  Y.),  474. 
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Article  IV.— STIPULATIONS  AND  LIMITATIONS  AS  TO 
TIME  AND  MANNER  OF  PRESENTING  CLAIMS 

FOR  DAMAGES. 

Section. 

245.  Such  Stipulations,  when  Deemed  Reasonable. 

246.  Reason  of  the  Rule. 

247.  Limitation  of  Sixty  Days  not  Utureasonable. 

248.  Validity.of  Limitation  of  Less  than  Sixty  Days. 

249.  Circumstances  under  which  Such  Limitation  too  Short. 

250.  Thirty  Days'  Limitation  with  Knowledge  of  Loss  SufficieDt. 

251.  Whether  Applicable  to  Actions  for  Statutory  Penalties. 

252.  Applies  only  in  Oases  where  Message  is  Sent. 

253.  What  not  a  Waiver  of  Written  Notice. 

254.  Notice  must  be  Delivered  to  an  Authorized  Agent. 

255.  When  Such  a  Limitation  Begins  to  Run. 

25G.    Commencement  of  Suit  Equivalent  to  Notice  in  Writing. 

^  245.      Such  stipulations,  when  Deemed  Reason- 
able.— It  may  be  stated,  as  a  general  principle, that 
a  stipulation  in  a  telegraph  message  blank  that  the 
company  will  not  be  liable  for  damages  unless  the 
claim   therefor  is  presented  within  a  certain  tini^ 
after  the  delivery  of  the  message  to  the  company 
for  transmission,  is  reasonable,  provided  the  tiDie 
limited  is  not  too  short  to  enable  the  sender,  in  the 
exercise  of  ordinary  diligence,  to  ascertain  the  fact 
of  the  mistake,  delay,  non-delivery  or  other  default' 
and  the  amount  of   damages  thereby  occasioned, 
and  to  present  his  claim  therefor/ 

'  See  cases  cited  in  the  following  sections. 
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§  246.  Reason  of  the  Rule. — The  reason  of  this 
ule  will  suggest  itself  to  the  ordinary  mind,  but  it 
ras  thus  forcibly  stated  in  a  Pennsylvania  case  by 
Mr.  Justice  Aonew  :  "But,  clearly,  it  is  not  un- 
reasonable that  a  telegraph  company  should  require 
notice  of  claims  for  its  defaults  within  a  reasonable 
Itime,  before  being  held  to  answer  for  the  alleged 
Idefault.  From  the  very  nature  of  its  business,  this 
may  be  essential  to  its  protection  against  unfounded 
claims.  These  companies  have  often  to  wrestle  with 
the  elements  themselves,  in  the  storms  which  pros- 
trate their  lines  or  prevent  their  working,  and  are 
not  to  be  held  to  a  harsher  rule  than  common  car- 
riers, who  are  excused  by  the  act  of  God.  Within 
sixty  days  the  cause  preventing  the  transmission  of 
a  message  on  a  particular  day  might  be  easily  as- 
certained and  shown,  which,  after  the  lapse  of 
several  years,  could  not  be  discovered  or  proved. 
It  is  urged  that  the  employer  might  not  discover 
the  failure  to  send  his  message  forward  within  this 
time.  How  far  this  fact  would  displace  the  condi- 
tion it  is  not  proper  now  to  say;  but  the  reason  is 
inapplicable  to  this  case,  where,  from  the  nature  of 
the  message,  its  failure  to  reach  its  destination  must 
be  known,  and  was  known,  immediately  by  the 
employer.  Another  reason  justifying  the  reason- 
ableness of  the  provision  for  notice  of  the  claim  is 
found  in  tlie  multitude  of  messages  transmitted  re- 
quiring a  speedy  knowledge  of  claims  to  enable  the 
company  to  keep  an  account  of  its  transactions,  be- 
fore, by  reason  of  their  great  number,  they  cease  to 
be  within  their  recollection  and  control."  ' 


'  Wolf  V.  Western  Union  Tel.  Co.,  Si  Pii.  St.  83;  §.  c.  1  Am.  Rep, 
387,  3SB.    A  uorreBponding  limltallon  In  ttaeoontractB  of  wmmom  carriers 


$  247.  Limitation  of  Sixtj'  Days  not  CnrM 
able. — Applying  this  principle,  it  has  often  been 
held  that  a  stipulation,  endorsed  on  a  telegraph 
message  blank,  that  the  company  would  not  le 
liable  for  damages  in  any  case  where  the  claim  was 
not  presented  in  writing  within  sixty  daya  after 
Bending  the  message,  is  reasonable,  and.  consistent 
with  public  policj'.' 

with  tlieirBtiippereUupbeld  onaimllarin-ouQds.  The  queaUoD  wueUb- 
ontely  dieoueeed  In  !^outbero  Expiesi  Co.  v.  Caldwell,  21  Wall.  (U-  S-j 
264,  and  tbe  rigbt  to  impose  sucb  limiCationB  upoo  flbippen  wa«  upbeld< 
tfae  court  Baying:  "Our  conclusloD,  [ben,  founded  upon  tbe  anaJopini 
deolalona  of  courts,  as  well  na  upon  EOuod  reasou,  is  that  tbe  expnw 
agreemcnt'between  tbe  pRrtiea  averred  in  tbe  pleu  was  a  reasimablv 
one,  and  bence  tbat  It  vian  not  agaioBt  the  policy  of  tbe  law.  II  pur- 
ported to  relieve  tbe  delenddnts  from  no  part  of  the  obligations  uf  > 
common  carrier.  They  were  bound  to  the  same  diligence,  fidelity  tail 
care  as  they  would  have  been  required  to  exercise  if  no  aut-h  agreeinmi 
bad  l>een  made.  All  tbat  tbe  stlpuIalloD  required  wus  that  the  sbipp«r. 
in  case  tbe  package  was  lo^t  or  damaged,  should  assert  bis  cJaim  in 
season  to  enable  the  defendants  to  ascertain  the  fads ;  in  otber  woTil^ 
that  he  should  assert  it  witbin  oinety  days."    (p.  272). 

'  Young  V.  Western  Union  Tel.  Co.,  38  N.  Y.  Super.  300;  *.  c,  96S- 
Y.  1G3;  Wolf  V.  Western  Union  Tel.  Co.,  03  Pa.  St.  83;  9.  c.  I  Am- 
Rep.  387;  Western  Union  Tel.  Co.  v.  Meredith.  M  Ind.  W; 
Western  Union  Tel.  Co.  v.  Jones,  05  lad.  328;  g.  c.  M  An. 
Rep.  713;  Western  Union  Tel.  Co.  v.  Rains,  63  Tex.  !?; 
HUl  V.  Western  Union  Tel,  Co.  (Oa.),  H  S.  E.  R.-p.  »*- 
Compare  Lewis  v.  Great  Weetem  R,  Co.,  5  Hurl.  A  N.  367;  Rlpl*r  <- 
.(Etna  Ins.  Co.,  30  N.Y.  13C,  163;  Roach  v.  New  York,  etc.  Ing.  Co..» 
N.T.  MB;  Southern  Express  Co,  V. Caldwell,  ai  Wall.  (U.S.)  2W;H«t 
V.  Penngyivania  R,  Co.,  112  U,  S,  338.  Similar  provisions  in  policlMot 
insurance  In  regard  to  proofs  of  loss  have  frequently  been  held  good. 
Land  Ins.  Co.  v.  Staufter,  33  F&.  SI.  397;  Trask  v.  Insurance  Oo>.  WPi- 
St.  198.  In  Western  Union  Tel.  Co.  v.  Longwill  the  Supreme  Coun  «' 
New  Mexico  (21  Fac.  Rep.-33fi)  expressly  held  that  the  sixty  day  Unit 
waa  against  public  policy  and  void.  Tbe  judge,  however,  relied  (or  lil> 
authority  upon  tbe  case  ol  .Tohnsion  v.  Western  Union  Tel,  Co, 
(U.  S.  C,  C.  S.  D.  Ga,),  33  Fed.  Rep.  363,  and  upon  tbe  oa»w  ol 
Western  Union  Tel.  Co.  v.  Cobbs,  47  Ark.  OM.  am)  Weetrm 
Union  Tel.  Co.  V.  McKlbhen.  114  Iiid.  511;  8.  c,  11  S.  E.  Rep.  8M 
Neither  of  these  oases  is  in  point.  In  each  tbe  suit  was  tor  atMtuWn 
penalty,  and  tbe  action  was  maintained  upon  the  ground  that  iliat  chU' 
BCl«r  of  action  did  not  come  within  the  terni^  of  the  ^tipulatid 
Putt,  $  351. 
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^  248.  Validity  of  Limitations  of  Lesa  than  Sixty 
ay».— Some  courts  have  upheld  such  limitations 
here  the  period  was  thirty  days;'  others,  where 
le  period  of  limitation  was  hni  twenty  days ;'  and 
le  leading  English  case  upholds  such  a  limitation 
here  the  period  was  but  seveii  days'  On  the  other 
and,  one  American  court  holds,  and  seemingly 
ith  better  reason,  that  a  stipulation  fixing  the 
leriod  of  limitation  at  thirty  days  from  the  date  of 
le  receipt  of  the  message  by  the  transmitting  com- 
any,  is  unreasonable  and  void,  us  tending  to  fraud.' 

^   249.      Clrcum§tancee  Under   Wbirli  Such  Ltmita- 

ns  too  Short. — It  can  readily  be  understood  that 
jcumgtances  might  exist  under  which  8uch  a  limita- 
on  would  be  unreasonably  short.'  Such  was  the 
pinion  of  Mr,  District  Judge  Speer  in  a  very  well 
tawned  judgment.  Aiter  reviewing  the  applica- 
>ry  decisions  he  said:  "Now.  it  is  held  that  regu- 
itiona  which  contravene  the  constitutional  law  or 
tlblic  policy  of  the  place  where  they  are  set  up  are 
nreasonable.  la  a  stipulation  which  has  the  effect 
preclude  from  his  right  of  action  the  person  to 
hom  a  prepaid  telegram  is  directed,  and  to  whom 

has  never  been   delivered,  no  matter  how  gross 


Cote  T.  Weeteru  Uuion  Tel.  Co.,  33  Minn.  337;  Beaalej  v.  Viattern 
llOB  Tel.  Co.,  »9  Fed.  Kep.  ISl ;  WesterD  Union  Tel.  Co.  v.  Duofleld. 
OolO.  33C;  fl.  c,  ISPite.  Rfp.  M;  Am.  A  Bag.  Corp.  Csi.  III. 

*  AIk«D  V.  TelcKrapb  Co.,  B  S.  C.  35S;  Ueituan  v.  Weatern  Union  Tel, 

57  Wis.  mi. 

*  L«wU  V.  GruHi  Western  R.  Co.,  ■'i  Hurl.  A  N.  mi. 
'gouthern  Kxpr^M  Co.  v.  Ciipfrtun,  44  AU.  101. 

■  Vvr  IniUuce  la  tbe  osec  ol  a  commou  carrier,  where  h  pnckaf^e  wu 
ippMl,  iluring  tbe  late  civil  war.  when  trBuaportation  was  iniicta  im- 
l«d,  from  Clayton,  iDiliitDa,  to  Savannnb,  Georgia,  U  was  held  that 
lb  a  llmltatloD  extendlog  only  tbtrty  da^H  from  tbe  dale  ot  the  ahlp- 
atwu  unreaflonablc  and  void.  Adaiug  Kxpress  Co.  v.  Rcgao,  3t)Iad. 
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the  negligence  of  the  telegraph  company 
a  reasonable  regulation?  In  the  opinion  of  this 
court  it  is  clearly  unreasonable,  and,  besides,  con- 
trary to  general  public  policy.  He  must  present 
his  claim  in  writing,  in  thirty  days  from  the  time 
the  telegram  i=  sent:  but  the  failure  of  the  company 
to  deliver  it  deprives  him,  perhaps,  of  all  notice 
that  a  telegram  has  been  sent  to  him.  How,  then, 
can  he  be  expected  to  make  a.  claim  for  damages 
when  he  may  be  unconscious  of  the  injury  done 
him?  If  the  stipulation  is  valid,  the  telegraph  com- 
pany can  very  readily  defeat  all  redress  by  holding 
the  telegram  for  thirty  days  after  it  is  sent.  Take 
this  case;  The  plaintiff,  assuming,  ex  gratia  e-xempU, 
his  statements  to  be  true,  is  a  farmer  who  lives  six 
miles  in  the  country;  he  has  business  negotiatioa* 
important  to  him,  but  unimportant  to  his  correspond- 
ent in  Omaha;  he  leaves  his  address  at  the  tele- 
graph office;  he  calls  repeatedly  for  his  telegram; 
he  is  informed  there  is  nothing  for  him;  the  tele- 
graph company  wires  the  Omaha  firm  that  there  is 
no  such  man  as  the  plaintiff;  they  drop  the  matter; 
not  receiving  his  telegram  he  drops  it;  after  the  eS- 
piration  of  thirty  days  he  discovers  the  injury  done 
him.  Would  any  court  of  justice  hold  that  it  would 
be  reasonable,  under  such  circurastances  to  deny  hii 
right  of  action  ?  And  yet  if  the  thirty  days'  stip- 
ulation is  valid  at  all  it  would  bt;  valid  in  that  cast- 
Such  a  stipulation  would  be  especially  unreasonable 
when  the  company,  because  of  its  monopoly,  h'* 
the  power  to  deprive  the  citizen  of  tho  means  of 
telegraphic  communication,  unless  he  will  subsc 
to  its  regulations,  however  unreasonable.  I  e 
recognize  the  doctrine  as  insisted  by  defendad 


MAXXER   OP   PRESEXTIKO   CLAIMS. 


265 


ounsel.'"  This  reasoning  seems  to  be  uuanswora- 
>le,  especially  in  its  application  to  i^ucli  a  c&sB  as  h 
understood  to  have  been  before  the  court,  a  case 
rhere  the  message  was  not  delivered  until  the  pe- 
iod  of  limitation  had  expired. 
^   250.      Thirty    Days'    LfmUatioa  with    Knowledyn 

r  Loss  safflcient. — On  the  other  hand,  it  wma  said  by 
jEWIs,  p.  J.,  in  giving  the  opinion  of  the  St. 
rouis  Court  of  Appeals  upholding  a  period  of  lim- 
tation  of  thirty  days;  "An  agreement  between  par- 
ies to  a  contract,  limiting  a  reasonable  time  within 
rhich  a  claim  of  damages  may  be  preferred,  is  now 
niversally  held  to  be  binding,  on  the  strength  of 
be  maxim,  conventro  viiiclt  Iryeiit.  When  a  definite 
arm  is  fixed,  the  question  of  its  roasonablonoss  is 
}  be  determined  by  the  court.  Where  the  only 
imitation  is  that  a  thing  shall  bo  done  within  a 
easonable  time,  it  is  proper  for  the  jury  to  say  what 
)  a  reasonable  time,  in  thecircuinHtancesof  the  ease. 
\o  precedent  has  denied  that  thirty  days  constitute 
reasonable  time,  in  cases  similar  to  the  present. 
ofar  from  it,  twenty  days  have  been  authoritatively 
eld  sufficient.'  But  the  plaintiff's  inHist  that  the 
nestioD  of  reasonable  time  must  bo  determined 
I  each  case  by  its  particular  circumstances.  This 
ttmeonly  with  certain  q^ialifications.  There  have 
m  caaes  in  which  the  party  claiming  damages 
lid  not  possibly  have  been  made  aware  of  his  loss 
ntil  after  it  was  too  late  to  claim  within  the  limited 
ime.  No  cose  can  be  found,  however,  in  which, 
4iere  there  was  sufficient  time  left,  after  the  dia- 
lOTery  of  the  loss,  for  the  claim  to  be  presented 

bHioti   T.  WcMcrn  Uatoo  1».  Co..  (V.  S.  C.  C,  8.  O.  O*.),  S 
*  Ckll«  lUiBM  V.  Talrgnpfa  Co.,  W  Wto.  563. 


within  the  limited  period,  the  plaintiff'  wasabsolfl 
from  the  effect  of  the  limitation  by  the  lateneai 
his  discovery.' 

§  251.      Whether    Aiipllcable  to  Actious   for  8U 
ntory  Penalties. — Even  where  it  is  held  that  a  tele- 
graph company  cannot  by  contract  evade  the  pen- 
alty prescribed  by  statute  for  a  breach  of  its  dutji^ 
sending  messages,  the  courts  recognize  the  reasoi 
bleness  of  this  rule,  by  holding  thatsuch  acom|K 
may  lawfully  contract  that  any  claim  for  the  stad 
tory  penalty  must  be  made  within  sixty  days.'    Sd 
a  stipulation,  however,  does  not  bind  the  personm 
dressed  where  he  proceeds  under  another  section 
the  same  statute.'     Other  courts  hold  that  sucl 
clause  in  a  message  blank  does  not  apply  in  an  1 
tion  to  recover  a  penalty  under  a  statute  for  neglij 
to  transmit  a  message,'  or  for  negligent  delay  in  f 
liveriog  it." 

^  252.  Applies  onlj  in  Cases  Where  Messaf 
Sent. — Astipulation  limiting  the  time  "after  i 
sending  of  the  message  "  within  which  an 
for  a  breach  of  contract  to  transmit  and  delive^ 
telegram  must  be  brought,  has  no  application  UQw 
some  effort  has  been  made  by  the  company  to  ptf 
form,  or  attempt  to  perform  the  contract.*  It  apfl 
only  to  cases  where  the  message  is  sent:  if  thwei 


'  MaBiengale  v.  Weetern  Union  Tel.  Co.,  17  Mo.  App.  257,  «M. 

'  Western  Union  Tel.  Co.  v.  Jonea,  95  Ind.  2381  s.  c,  48  Am.  I 

>  Weetero  UdIod  Tel.  Co.  v.  McKibben,  114  lad.  511  (decided  I 
Sec.  1177  Rev.  Stat.  lud.,  and  aUtloguiehlDg  cases  decided  nnderl 
4176  of  tbesameetaluie). 

*  Western  Union  Tel.  Co.  v.  Cooledge  (Ga.).  13  S.  E.  Bep.  SM. 

»  Western  Union  Tel.  Co.  v.  Cobbs,  47  Ark.  344;  8.  c,  1  8.  W.  3 


Alti.  543;  B.  0.,  4  SouUi.  B»F- 
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OtsI  failure  to  transmit,  no  written  notice  or  do- 
land  is  required  to  fix  liability.' 

^  253.  What  not  a  Waiver  of  Written  Notice.— 
'be  promise  of  an  agent,  when  the  complaint  in 
lade  orally,  to  look  into  the  matter,  has  been  h«ld, 

I  questionable  grounds,  not  a  waiver  of  the  right 
demand  a   written  notice  of  the  claim.'     But  It 

18  been  held  that  a  refn.sal  of  the  agent  or 
Danagcr  on  duty  at  the  station  from  which  a  mes- 

ge  was  sent,  to  pay  a  claim  for  damages  for  negli- 
ence  in  transmitting  or  delivering  the  mosaago, 
ipou  the  sole  ground  that  the  company  was  not  to 
lame,  conatitutes  a  waiver  of  a  condition  requiring 

ritten  notice  of  the  claim  within  a  time  limited." 

^  2d4.  Notice  must  be  Delivered  to  Aiitliorlzed 
«eut. — The  notice  must  be  delivered  to  some  agent 
the  company  authorized  to  receive  it.  A  mere 
peratOT  has  not,  in  the  absence  of  a  allowing  to  tlie 
Dntrary,  any  such  authority,  any  more  than  an 
rtisan  employed  by  a  manufacturing  corporation 
'ould  have  authority  to  receive  such  a  notice  for 
tie  corporation .  Accordingly,  where  an  imperfect 
atoment  of  a  claim  for  damages  was  presented,  by 
agent  of  the  person  claiming  damages,  to  an 
perator  or  receiving  clerk  of  the  company,  who, 
'«r  examining  it,  handed  it  back  to  the  person 
oreeenting  it,  stating  that  he  had  nothing  to  do 
rith  it,  and  referring  him  at  the  same  time  to  the 

Been  of  the  company,  and  he  thereuptjn  went  to 


'WMMn  DRkw  Tel.  C«.  v.  Y(^t.  IIS  lod.  U»:  •.  c.  n  Am.  u4 
Oocp.  Ca«.  aS:  »  id.  514;    S    t..  R.  A.  SM:    20    X.  E.  B«p. 
IJolon  Td.  Co.  V.  Dnaflcld.  II  Colo.  ISt;  Bm- 
Caloo  TeL  Co.,  IS  N.  Y.  Sute  fUp.  777;  t  S.  T.  fkipp. 


T.  WtMcn  Dnlen  Tel.  Co..  IT  Mo. 
TU.C(i.  (G*.).  II  H. 
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their  rooms  and  found  them  absent,  and  no  other 
claim  was  presented  until  after  the  expiration  of 
sixty  days,  it  was  held  that  the  company  was  not 
liable/  But  where  the  plaintiff  informed  the  oper- 
ator of  a  mistake  in  transmitting  a  message,  and 
was  by  him  referred  to  the  principal  office,  where  a 
clerk  told  him  that  the  manager  was  busy,  and  took 
down  his  complaint  in  writing,  and  handed  it  to  a 
person  in  another  room,  whom  he  introduced  as 
attorney  of  the  company,  which  attorney  promised 
to  investigate  the  matter,  and  afterwards,  in  reply 
to  the  plaintiff's  inquiry,  wrote  a  letter  rejecting 
the  claim,  using  paper  and  an  envelope  with  printed 
headings  representing  him  to  be  the  attorney  of  the 
company — it  was  held  that  it  sufficiently  appeared 
that  complaint  was  made  to  the  proper  authorities.' 
On  the  other  hand,  it  has  been  held  that  the  agent 
or  manager  of  a  telegraph  company  on  duty  at  the 
station  from  which  a  message  was  sent,  is  a  proper 
person  upon  whom  to  make  demand  for  damages 
claimed  for  negligence  in  transmitting  or  delivering 
the  message,  and  is  competent  to  recognize  an  act 
upon  an  oral  demand,  and  thus  waive  any  condi- 
tion requiring  notice  to  be  in  writing.* 

^  255.      When    the    Limitation    Begins    to  Run.— - 

^Without  impugning  the  foregoing  reasoning  that 
the  period  of  limitation  begins  to  run  from  the  date 
of  the  delivery  of  the  message  to  the  transmitting 
company,  and  that  ''a  delay  in  receiving  the  mes- 
sage, though  occasioned  by  the  mistake  of  the  com- 
pany, would  not  modify  the  condition  or  extend  the 

>  Young  V.  Western  Union  Tel.  Co.,  66  X.  Y.  163. 
»  Bennett  v.  Webtern  Union  Tel.  Co.,  18  N.  Y.  St.  Rep.  777;  s.  c,  2 
N.  Y.  Supp.  365. 
s  inn  y.  Western  Union  Tel.  Co.  (Ga.),  11  S.  E.  Rep.  874. 
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time,  if  a  reasonable  time  was  left,  after  knowledge  of 
the  mistake^  to  present  the  claim.^^^  No  well  con- 
sidered case  can  be  found,  however,  in  which,  when 
there  was  sufficient  time  left,  after  discovery  of  the 
loss,  for  the  claim  to  be  presented  within  the  limited 
period,  the  plaintiff  was  absolved  from  the  effect  of 
the  limitation  by  the  lateness  of  his  discovery.* 

^  256.      Commencement  of  Suit  Equiiralent  to  Notice 

in  Writinsr* — The  general  rule,  subject  to  exceptions, 
is  that  the  commencement  of  an  action  is  equivalent 
to  a  demand;  and,  by  analogy  to  this,  it  has  been 
held  that  in  case  of  a  claim  for  damages  against  a 
telegraph  company  for  failure  to  deliver  a  message, 
which  is  required  to  be  presented  in  writing  within 
sixty  days,  the  bringing  of  suit  therefor,  and  service 
of  process  within  the  time,  is  equivalent  to  such  pre- 
sentation.' 

>  Helman  v.  Western  Union  Tel.  Co.,  57  Wis.  562. 
*  Massengale  v.  Western  Union  Tel.  Co.,  17  Mo.  App.  257. 
'  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  s.  c,  7  South. 
Rep.  419;  30  Am.  &  Eng.  Corp.  Cas.  615. 
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necting Lines. 
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266.  Evidence  of  Negligence  where  Dispatcl)  Received  from  Con- 

necting Line. 

267.  Illustration:     Negligence    of    Connecting   Line — Change   of 
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268.  Company  Receiving  Message  from  Connecting  Line   cannot 

Avail  Itself  of  Conditions  in  Message  Blank. 

^  261.      statutory     Obligation     to     Forward     Dis- 
patches Delivered  by  Connecting  Lines.— -By  statutes 

previously  referred  to/  it  is  generally  incumbent 
upon  telegraph  companies  to  receive  and  transmit 
the  dispatches  offered  by  other  companies,  as  wallas 
those  offered  by  the  public  generally.  In  case  of  a 
refusal  by  one  line  to  forward  the  messages  of  an- 
other company,  an  action  may  be  maintained  by 
the  company  for  the  statutory  penalty,  although  it 
was  expressly  constituted  the  agent  of  the  sender 

*  Ante,  §  167. 


UABILITY   FOB  DEFAULTS. 

n  the  transmission  of  the  message.'  This  conclu- 
ion  becomes  more  clear,  when  it  is  considered  that 
ae  forwarding  of  messages  by  connecting  lines  is 
lot  always  a  T'j^Hf'idry  undertaking  on  the  part  of 
le  receiving  company  ;  though  in  most  cases  the 
iterest  of  such  companies  would  lead  them  to  make 
■Vangements  of  this  kind,  just  as  connecting  lines 
f  carriers  do.  But,  as  telegraph  companies  are 
lenerally  under  an  obligation  by  statute^  to  forward 
le  dispatches  of  other  companies,  the  reasonable 
inclusion  would  be  that  such  a  company  is  not  re- 
ponsible  for  the  manner  in  which  the  connecting 
impany  performs  the  service ;  for  it  would  be  a 
ird  law  that  would  force  two  such  undertakers  in 
msiness  relations,  and  at  the  same  time  make  them 
lable  for  each  other's  defaults.' 

$  262.     Nut  Liable  for  DefaiatH  of  Connectins  Liuett. 

—Where  the  dispatch   must   be  sent  over  a  con- 

lecting  line  operated  by  another  company  in  order 
reach  its  destination,  there   is  no  implication  of 

fcw  that  the  company  receiving  the  message  con- 
icts  for  the  entire  transit.  In  the  absence  of  an 
press  undertaking,  it  undertakes  for  care  and  at- 

&ntion  in  transmitting  it  over  its  own  line,  and  for 

>  t/niled  Slates  Tel.  Co.  v.  Western  Union  Tel.  Vo.,  68  Barb.  {N.  Y.) 
But  It  would  seem  tbat  Ibe  sender  ralght  sustata  this  action  in 
lb  ft  case.  Tburn  v.  Alia  California  Tel.  Co.,  IS  Cal.  472;  Baldwin 
UnlleU  Suie»  Tel.  Co..  54  Barb.  tN.T,)  505;  Leonard  v.  New  York, 
D.  Td.  Co.,  41  N.  Y.  541;  Squire  v.  Western  Union  Tel.  Co.,  99  Mass. 

■  In  Alabama  it  is  «aid  that  «  tekgrapb  company  is  not  compelled  by 
Ijr  public  duty  t»  receive  messages  tor  transmi»aloo  beyond  Its  own 
IM.  or  to  lecure  meb  transmission ;  and  it  sucb  aervlce  be  underlahen, 
naj'  llx  t«rms,  aundltions  and  regulations,  not  contrary  to  law  or 
ibUc  policy,  upon  wblcb  It  will  receive  and  undertake  to  secure  tbe 
laamUaloa  of  cableKrams  to  points  ol  destinatioo  !□  foreign  conn- 
IH.    Wcatern  Union  Tel.  Co.  v.  Way,  83  AU.  642;  s.  c.  4  Soutli.  Bep. 


its  prompt  delivery  to  a  competent  connecting  com- 
pany for  further  transmission.  When  it  is  so  Je- 
livered,  its  liability  terminates,  and  that  of  the 
connecting  company  begins.'  In  other  words,  no 
partnership  or  mutual  agency  can  be  inferred  W 
exist  between  coterminous  lines  of  telegraph,  from 
the  fact  that  each  receives  messages  from  the  other 
for  transmission  over  its  own  lines,  as  required  by 
law.  In  the  absence  of  any  special  agreement  or 
arrangement,  either  with  the  sender  of  the  message 
or  with  each  other,  each  company  is  liable  only  for 
its  own  defaults.' 

$  263.  May  Stipulate  airainat  Liability  for  De- 
faults of  CoDDectlDf  Lines. — "This  being  the  legal 
status  of  the  company,"  says  Mr.  Freeman,  "it 
seems  clear  that  it  may  stipulate  with  the  sender  of 
a  message  that  the  company  shall  be  '  hereby  made 
the  agent  of  the  sender,  without  liability,  to  for- 
ward any  message  over  the  lines  of  any  other 
company  when  necessary  to  reach  its  destination. 
It  is  a  matter  upon  which  Ihe  company  is  compe- 
tent to  contract  specially,  and  the  stipulation  is 
reasonable  in  its  terms.'"  That  such  a  compaoy 
may  stipulate  with  the  sender  of  messages  agiuual 
the  errors,  negligences,  or  other  defaults  of 
necting  lines,  is  the  undoubted  law.' 

'  Leonard  v.  New  York.  eio.  T«l.  Co.,  -11  N.  Y.  644 ;  a.  c,  1  Am. 
446 ;  Baldwin  v.  United  States  Tel.  Co.,  4B  N.  Y.  T44  Creveraiog  s.  c, 
Barb.  CN.  Y.)  505;  1  LttM.  (N.  Y.)  ]25:  0  Abb.  Pr.  (N.  S.  (N.  Y.)  M)- 

>  Baldwin  v.  United  States  Tel.  Co.,  43  X.  V.  744;  s.  c.  6  Am.  Sep' 
165;  Squire  v.  Western  UnioQ  Tel.  Co..  US  Mass.  232;  Leonaril  »,  Ne« 
York,  etc.  Tel.  Co.,  41  N.  Y.  644.  5T0;  Stevenson  v.  Montreal  Tel.  Co., 
16  Upper  Canada  Q.  B.  539.  Cmtlra:  De  Rutle  v.  New  York.  etc.  Tf)^ 
Co.,  1  Daly  (N.  Y.).  S47;  a.  c,  .■JO  How.  Pr.  (N.  Y.),  403. 

>  Note  to  Camp  v.  Western  Union  Tel.  Co.,  71  Am.  Dec.  Gl 
'  Western  Union  Tel.  Co.  v,  Carew,  15  Mleli,  823;  *.  c,  i 

Xeg.  828;  Western  Union  Tel.  Co.  v.  Mnntord,  S7  Tnnn.  IM. 
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264.      May    Became  bo   Liable  by    Contract. — Oil 

he  other  hand,  there  is  no  rule  of  law  or  principle 
public  policy  which  prevents  a  telegraph  cotn- 
lany  from  making  itself  liable  by  contract  for  the 
legligencc  or  defaults  of  connecting  lines.  Accord- 
Dgly,  it  has  been  held  that,  where  a  telegraph  com- 
auy  agrees  with  a  customer  to  furnish  him  with 
ftily  reports  of  the  grain  market  in  a  distant  city, 
Dd  these  reports,  as  furnished  by  the  company  to 
tie  customer,  are  incorrect,  the  company  is  liable 
\tr  the  damages,  although  it  has  received  the  re- 
torts over  a  connecting  line,  and  although  the  mis- 
ake  may  have  been  due  to  the  negligence  of  the 
prvants  of  the  connecting  line.  "In  undertaking 
»  famish  reports  of  the  markets,  they  hound  them- 
slvea  to  furnish  ti-ii.e  reports,  and  they  would  be 
iable  lor  sending  those  wliich  would  tend  to  deceive 
ilaintitf,  and  thus  subject  him  to  loss.'" 

'   205.      KeiiHuiiableneBS  of  Particular  ICe^nlations 

i  to  Counectlnir  Lines. — A  regulation  which  requires 
be  name  of  the  company  from  which  the  message 
(  received,  and  the  date  of  the  receipt,  to  be  added 
b  every  mei^sage  which  it  accepts  from  other  com- 
[ftnieg  for  traitninission  to  Europe,  and  which  dt-- 
aands  an  additional  sum  for  the  transmission  of 
his  addition,  has  been  held  reasonable  and  valid.' 
ut  a  regulation  which  required  that,  when  a  nies- 
igeisreceived  fmm  another  company  at  New  York 
r  transmission  to  Europe,  a  power  of  attorney  from 
he  sender  of  the  message  must  he  produced,  author- 

»  Turner  ».  n«wkeye  Tel.  Co..  41   Iowa,  468;  s.  c.  20  Am.  Hep.  606, 
ij  Bank  ot  New  Orli:&ni  v.  Wenieru  UdIud  Tel.  Co..  27  La.  An.  40. 
AUmUo,  eti>.  Tel.  Ca.  v.  Weetero  Uuton  Tul.  Co.,  4-  D«ly  (N.  Y.). 
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izing  it  to  forward  the  message,  has  been  held  un- 
reasonable and  void/ 

§  200.  Evidence  of  Nesrlisrence  where  Dispatch 
Received  f^om  Gonnectinsr  Line.^Where  the  dis- 
patch received  from  a  connecting  line  is  erroneously 
delivered,  it  is  presumed,  in  the  absence  of  evidence 
to  the  contrary,  that  it  was  correctly  delivered  to 
tlio  defendant  by  the  connecting  line,  and  that  the 
error  happened  through  the  negligence  of  the  de- 
fondant.*  The  reason  is  that,  if  the  defendant  is 
innocent  of  committing  the  error,  it  has  within  its 
power  the  means  of  showing  that  it  transmits  the 
dispatch  as  it  was  delivered  to  it  by  the  connecting 
line,  and  the  plaintiff  has  not  the  means  of  show- 
ing what  the  real  fact  was.'  This  is  in  accordance 
with  what  has  been  held  concerning  the  liability  of 
a  common  carrier,  where  there  has  been  a  through 
contract  of  shipment  over  several  connecting  lines. 
Here,  if  the  last  carrier  makes  only  a  partial  deliv- 
orv  of  the  sioods,  he  must  account  for  the  lo=sor 
pay  damages,* 

^   207.       Illustration :      Nejrliirence    of    Coanertitf 
Line— Changre  of   Address. — Although    the    addre?^ 

of  a  telegraphic  message  is  negligently  change^  -^- 
tran^mittini:  it  to  the  connectinir  line.*  vet  if  it  *V 
poars  that  the  loss  for  which  the  action  is  brc^'^f 
was  occasioned  bv  a  dday  in  the  deliverv  of  *' 
mesjiago.  which  did  not  proceed  from  such  xr^' 

^  AtlAntio.  etc.  Tel.  Co.  v.  Western  Union  Te].  Co..  4  IVfcir  "S.  Y  -     * 

*  Tunior  v.  Uawkeye  Tel.  C.**..  41  Iowa.  45>;  s.  c,  3i'  An 
l,*^fnnge  v.  Sv"*uihwesiera  Tel.  Co..  25  La.  Aa.  .^SS. 

^  lji|Cranj:t^  v.  >ouihwe*;e'T;  Tel.  Co..  fvz'^z. 

*  ^va:hem  Kxp.  Co.  v.  Hess.  o3  A:a..:i*.24:  LkucbMt  v. 
+i5  BjLTb,    v^.  Y.    225:  5.  c.  af^rmed.  *ee  iniex  41  X.  Y.  fSC; 
TVrre  Hiute,  eu  .  K,  Cvv,  10  Mo.  App.  125. 

» In  ihi*  c*s>e,  from  -Col.  Sjis.  T^ie  '*  lo  -Co:.  W^liAa  T«irJ 
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waa  the  sole  result  of  the  subsequent  and  inde- 
Budent  negligence  of  the  connecting  company,  the 
iceiving  company  is  not  liable  for  the  damages  sus- 
Ined,  undera  contract  with  the  sender  exonerating 
telf  from  liability  for  the  defaults  of  connecting 
les.  The  reason  is  that  the  change  of  address  is 
it  the  proximate  cause  of  the  loss.' 
ff  268.  Company  Bepeivlngr  McBsage  Crom  Con^ 
tluK  Une  Cannot  Avail  Itself  of  Conditions  In 
:eHi«aKe  Blank. — Where  a  telegraph  company  re- 
lives a  message  for  transmission  to  a  distant  point 
er  its  own  line,  and  thereafter  over  a  connecting 
le,  upon  its  message  blank,  in  which  the  receiving 
trapany  assumes  "no  liability  for  any  error  or  neg- 
by  any  other  company  over  whose  lines  this 
.(■ssage  may  be  sent  to  reach  ita  destination,"  and 
.0  message  is  not  delivered  within  a  reaaonahlo 
me,  in  consequence  of  the  negligence  of  the  agents 
tf  the  connecting  line,  and  the  sender  of  the  dis- 
itch  brings  an  action  against  such  connecting  com- 
iny  for  damages,  the  defendant  cannot  avail  itself 
'  another  condition  in  the  blank  of  the  original 
Wmpany  receiving  the  message,  limiting  the  liability 
if  that  company  in  case  of  the  message  not  being 
apeated .  In  so  holding,  the  court,  speaking  through 
JlQELow,  C.  J.,  said:  "The  terms  and  conditions  on 
»hich  the  message  was  received  and  transmitted  by 
he  company  at  Boston  to  the  defendants  at  Albany 
,the  receiving  company],  do  not  purport  on  thnir 
ace  to  be  intended  to  apply  to  the  seryice  which 
ftnght  hv  performed  by  any  other  company  in  the 
tranBmission  of  the  message  beyond  the  terminus  of 
Ihe  line  of  the  company  to  which  it  was  first  deliv- 

•ilcrn  I-Vilon  Tel.  Co.  v.  Munlord,  97  Toon.  100;  9.  c.  10  Am.  St. 
OOj  10  S.  W.  Rep.  313. 
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ered.     Not  only  are  these  terms  and  conditions  ex- 
pressly limited  to  the  company  first  receiving  the 
message,  but  it  is  also  distinctly  stipulated  that  no 
liability  is  assumed  for  any  error  or  neglect  by  any 
other  company  by  which  the  message  may  be  sent 
in  order  to  reach  its  destination,  clearly  indicating 
an  intent  to  apply  the  special  terms  and  conditions 
to  their  own  contract  only,  and  to  the  service  which 
they  undertook  to  perform,  and  not  to  extend  them 
beyond  their  own  line,  so  as  to  qualify  or  control 
the  liability  which  other  companies  might  assume 
in  the  transmission  of  the  message.     No  evidence 
was  offered  at  the  trial  to  show  that  the  defendants 
[the  connecting  line]  had  in  any  way  restricted  their 
general  liability  for  the  service  which  they  under- 
took to  render,  or  that  they  had  ever  authorized  the 
company  in  Boston  to  enter  into  special  stipulations 
in  their  behalf,  or  that  the  plaintiff  had  any  notice  of 
their  usages  or  mode  of  doing  business,  or  that  they 
did  not  intend  to  assume  the  liabilitv  which  the 
law  affixed  to  the   employment   which  they  held 
themselves  out  to  the  public  as  read}'^  to  carry  on. 
The  case,  therefore,  stands  as  an  action  for  damages 
for  breach  of  a  contract  entered  into  by  the  defend- 
ants through  their  authorized  agent,  to  which  no 
special  stipulations  or  restrictions  on  their  liability 
were  attached,  and  on   which  they  are  to  beheld 
responsible  according  to  the  general  rules  of  law.'" 

1  Squire  v.  Western  Union  Tel.  Co.,  98  Mass.  232;  s.  c,  93  Am.  Dec. 
157.  Compare  Baldwin  v.  United  Slates  Tel.  Co.,  45  N.  Y.  744,  s.  c, 
G  Am.  Rep.  165,  where  this  case  is  cited  to  the  point  that  each  of  two 
connecting  telegraph  lines  must  answer  for  its  own  defaalts  only. 
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280.  What  Circumstances  Afford  Evidence  of  ^^Gross  Negligence.*' 
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282.  Burden  as  to  Free  Delivery  Limits. 

^  273.      When   the  Happeniiisr    of    an   Accident   Is 
Eyidencc    of    NeRlifirenoe :      Res    Ipsa    Loquitur.-^It 

may  be  stated  with  confidence,  as  a  general  prin- 
ciple of  law,  that  where  an  accident  happens  which, 
in  the  ordinary  course  of  things,  and  according  to 
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common  experience,  would  not  happen   if  reaai 
able  or  ordinary  care  were  exercised  to  prevenil 
by  the  person   whose  duty  it  is  to  prevent  it, ' 
happening  of  the  accident  is  of  itself  evidence! 
negligence  sufficient,  in  an  action  for  the  resulting 
damages  against  the  person  guilty  of  the  default,  to 
warrant  a  jury  in  giving  a  verdict  for  the  plaintiff.' 
This  principle  was  thus  formulated  by   Mr.  Chief 
Justice  Erle  in   the  following  language:     "Where 
the  thing  is  shown  to  be  under  the  management  of 
the  defendant  or  his  servants,  and  the  accident  U 
such  as,  under  an   ordinary  course  of  things,  does 
not  happen  if  those  who  have  the  management  use 
proper  care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  the  defendants,  that  the 
accident  arose  from  want  of  care.'"    The  principle  is 
of  special  application  in  cases  of  bailment,  and  in 
other  like  cases,  where  a  party  undertakes,  for  a  re- 
ward paid  or  to  be  paid  to  him  by  another,  to  do 
for  that  other  a  certain  definite  thing,  and  then  for 
some  undisclosed   reason,  fails  to  do  it;    in  every 
such  case,  the  assumption  of  the  obligation  and  tlic 
failure  to  perform  it  constitutes  evidence  of  negli- 
gence, and  this  being  proved,  the  burden  is  cast      | 
upon  him  of  excusing  his  default.     For  instance,  a 
carrier  undertakes,  for  a  reward,  to  carry  a  i)er9on 
from  one  place  to  another.     He  is  not,  by  the  rules 
of  the  common  law.  an  insurer,  as  is  the  carrier  oi 
goods,  but  he  is  under  an  obligation  to  use  suc^^ 
skill  and  care  as  the  important  and  serious  natui* 
of    his   undertaking   demands.     The   passenger  ** 


'  See  tbeobservHlloDa  of  Loril  Cockburu,  In  Kfarnoy  v.  Rallroadfl 
.  R.  5  Q.  B,  411,  (md  I,.  R.  4  Q.  B.  759;  a.  c,  2  Thomp.  Neg. 
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burt  in  the  transit,  from  some  cause  not  manifestly 
beyond  the  control  of  the  carrier.  The  law  casts 
the  burden  upon  him  to  show  that  the  accident 
took  place  without  his  fault,'  So,  if  a  bailee  re- 
ceives goods  to  keep  and  fails  to  deliver  them,  this 
la  privta  facie  evidence  to  charge  him,  and  he  must 
explain  or  pay  damages."  So,  in  the  case  of  a  corn- 
boon  carrier  of  goods,  where  there  is  a  special  con- 
tract releasing  him  from  the  onerous  liability  of  the 
Bommon  law,  if  he  fails  to  deliver  the  goods  at  the 
^d  of  the  transit,  in  accordance  with  the  contract 
tof  affreightment,  he  must  excuse  himself  or  pay 
damages."  All  these  cases  are  cases  for  the  applica- 
tion of  the  maxim  re.i  ipsa  loijiiitnr — the  thing  itself 
fpeak».  Beyond  question,  in  the  case  where  a  com- 
pany engaged  in  the  transmission  of  written  mes- 
ages  by  telegraph,  fails  to  deliver  a  message 
seasonably  and  correctly,  in  accordance  with  its 
lindertaking,  the  two  facts  of  the  undertaking  and 
the  default  make  out  a  case  of  negligence  sufficient 
to  charge  su(!h  company  with  the  payment  of  dam- 
^es.  unless  it  produces  an  explanation  sufficient 
in  law,  and  proves  it  to  the  satisfaction  of  the  jury. 
§  274.  The  Undertakinff  and  Failure  Constitute 
Prima    Facie    Evidence     of     NegHBcnce. — Numerous 

feases  uphold  this  principle  in  actions  for  damages 
Igainst  telegraph  companies  for  failing  to  transmit 
ind  deliver  messages  with  reasonable  diligence  and 
Sorrectly,  in  accordance  with  their  undertaking. 
tJnder  this  rule,  a  prima  facie  case  is  made  by 
proving  the  delivery  of  the  message  to  the  telegraph 

>F>ee  caaes  collected  in  Dou^rherty  v.  Misaourl  Pac.  R.  Co.,  9  Mo. 

^pp.  in. 

»3Thomp.Tr.  S  1S32. 
*  /Md.  i%  1932,  1333. 
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company  for  transmission,  with  the  payment  rir 
tender  of  the  customary  and  usual  charge,  and  of 
the  non-delivery  by  the  company  of  the  message  to 
the  person  addressed,  and  of  the  damages  which 
have  resulted  to  the  plaintiff  from  such  non-delivery. 
"It  is  not  necessary  that  they  show  affirmatively 
that  the  failure  to  deliver  happened  through  any 
omission  of  duty  by  the  company  or  its  officers,  or 
from  some  defect  in  the  instrumentalities  employed 
by  the  company.  The  failure  to  deliver  being 
shown,  the  legal  presumption  is  that  it  was  caused  by 
some  one  or  the  other  of  these  causes,  or  of  all  com- 
bined. It  then  becomes  incumbent  on  the  defend- 
ant, if  it  would  relieve  itself  from  the  consequences 
of  such  presumption,  to  overcome  that  presumption 
by  showing  that  in  the  attempted  transmission  and 
delivery  of  the  message,  it  exercised  all  proper  care 
and  diligence  commensurate  with  the  undertaking, 
and  that  the  failure  is  not  attributable  to  any  fault 
or  negligence  on  its  part,  or  that  of  any  of  its 
employees.'" 

§  275.  Failure  to  Trousmit. — Tbus,  where  a  tele- 
graph company  receives  a  message  for  transmission 
and  sends  it  to  an  intermediate  point,  and  does  not 
send  it  further,  and  gives  no  reason  for  its  failure.^ 
this  is  evidence  of  ^ro8.?  negligence  saffic'ioiit  to  charge 
it  with  the  damages  which  the  sender  of  the  measago 


1  Fowler  v.  Weatero  Union  Tel.  Co., 80  Me.  3^1 :  s.  c.  8  Am.  S(.  Rap. 
211,  218;  IB  All.  Rep.  2B;  38  Alb.  L.  J.  37C;  1«  Wiwh.  L.  Kep.  Ml; 
4  R&U.  &  Cori>.  h.  J.  348.  Citing  Bartlelt  v.  Western  tJnIon  TbI. 
Co.,  82  He.  208,  221;  B.C..  18  Am.  Kep.  437;  Baldwin  t.  United  St»Ua_ 
Tel.  Co.,  4S  N.  Y.  744;  s.  o.  (i  Am.  Sf.  Rep.  165;  Weelern  DniDn  T 
Co.  V.  Grahwn,  1  Colo,  230;  8.  c.  9  Am.  Rt^p.  136;  United  StMN~ 
Co.  V.  Wenicer,  S5  Pa.St.  362;  a.  c,  03  Am,  Deu.  751. 
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has  thereby  sustained.'  So,  under  a  statute  'making 
it  the  duty  of  telegraph  companies  to  transmit  mes- 
Bages  "with  impartiality  and  good  faith,  under  the 
penalty  of  $100  for  every  neglect  or  refusal  so  to 
do,"  on  proof  that  the  company's  agent  received 
the  message  but  did  not  deliver  it,  negligence  will 
be  presumed,  and  the  company  must  show  a  suffi- 
cient excuse  or  pay  damages.' 

$  276.  Error  in  TranfiinissioD. — A  telegraph  com- 
pany is  bound  to  transmit  a  message  in  the  form  and 
language  in  which  it  is  written,  and  if  it  has  com- 
mitted an  error  in  transmitting  the  message,  the 
plaintiff,  in  the  view  of  many  courts,  makes  out  a 
rimit  facie  case  by  proving  the  fact  of  the  error  and 
the  damages.'  For  instance,  the  omission  of  a  ma- 
terial word  in  the  transmission  of  a  telegraphic  mes- 
Bago  raises  a  pn'/H't/dc/e  presumption  that  the  mis- 
take resulted  from  the  fault  of  the  company,  and 
the  court  will  not  consider  the  possibility,  in  the 
absence  of  evidence  on  the  point,  that  it  may  have 

Uniwa  StoteB  Tel.  Co.  v.  Wenger,  55  Pu.  St.  202;  s.  c,  u:t  Am.  Dcl-. 
731. 

UitDiI.  Ark.  Dig.  S  6721. 

Utile  Rock,  eto.  Tel.  Co.  V.  Davl*,  41  Ark.  73.* 

BulJell  V.  Western  Union  Tel.  Co.,  63  Ue.  300 ;  s.  c.  18  Ain.  Kep.  437 ; 

rner  r.HawkeyeTel.  Co.,  Jl  Iowa, 458:  S.  c.,30.Vm.  Rep.603;  Rltlflo- 

u«  V.  Indepecdeol  Line  ol  Telegrapbe,  1  Daly  (N.  Y.) ,  47S ;  ».  C  at- 
flnned.44X.  Y.  383;  9.  c.t  Am.  Bep.  873;  Tyler  s.  Western  Union  Tel. 
Co..  UO  III.  431 ;  a.  c.  1 1  Am.  Bep.  :(S ;  Telegraph  Co.  v.  Griswold,  a?  Ohio 
St.  301 ;  Plotkney  *.  Telegraph  Co.,  IB  S.  C,  71 ;  Pope  v.  WeiC- 
•rn  UoloB  Tel  Co.,  »  Bradw.  (lU.)  283.  Sm  alao  Sew  York,  eto. 
Tel.  Co.  V.  DryhiirK,  3.^  Pa. St.  298;  Brown  v.  Lake  Brie  Tel.  Co.,  1  Am. 
Law  Reg.  685;  SieTen»oo  v.  Hontreil  Tel.  Co,.  18  Up  Canada  (J.  B. 
UO;  l>c  Butte  ..  Now  York.  etc.  Tel.  Co.,  1  Daly  (N.  Y.>.  517.  Coin- 
pws  Waahlnglon.  eto.  Tel.  Co.  v,  nobsoo,  15  Oratt.  (Va.)  IM;  W««|. 
tTB  tJntoa  Tel.Co.T.Bbori,63  Ark.434;  a.c..»  L.  K.  A.744;  0  RaU. 
Corp.  L.  •(.  Ill;  14  8.  W.  K«p.64U;  Weatern  Union  Tel.  Co.  v.  Carew, 

lUob.&as;  a.  c,  aTbomp.  Neg.  828. 


3T    !!2Z^= 


^^'v 


r-t:*^i-^-5ti  zrznL  'slzs^hs  'ja^iC'Z  zza  stc^^--  :s  a£^  com- 

T 


T:.:i.  ^hi^iz  lii'ilirr  Ml  iL-r  z*r:  :•:  ^e  company, 
•ir-l-r"  :i.-^  ii-r*5i£r  i-  r-rjetT^i  &i  -riir*  expense  to 
•Lr:  =^i.i«er.  H-=r^.  i*  ilradT  srei;."  some  of  the 
^:'.zjr,^  ZiJL^ 'JL^  i:^^z.:r.-.z.  iL^z^zn  such  cases. the 
•^.:p~l-i-.::::  -:  z^er&i'r^  m  -Lin  liiebTirvien  of  f»roof,  and 
Vy  c:i=^  -p:::  ti.-7  il^ii:::5  iLt  •:'  #"?i-*  of  showing  neg- 
li^rrr.:-^  bv  r-ier  r'.": i-ei. ^r  cf  nezjisenee  or  want  of 

^'x.-i  :'a::h  :i.ir.  :i.a:  o:  ihr  i^iidenaking  and  the  de- 

*     -    •     -  »  f 

'^    27  S.       Ineon^raitr    of    the»e    Holdins^    Pointed 

Out. — The-:*:  •dec:*::-::?  ir.volve  ;he  s^^lecisni  that, 
wl'.ile  ■.:-*:v  a^iiLi:  :r.a:  :h-r  joini-anv  cannot  bv  eon- 
tract  exoner&te  ::=elf  from  liability  for  negligence, 
yet  it  can  contract  with  the  sender  of  the  message, 
that  he  *hall  not  be  alivwed  to  prove  such  negli- 
gence by  the  le^al  evidence  which  is  alone  available 
in  most  cai-es  of  this  kind:  it  cannot  buy  an  exemp- 
tion from  the  consequences  of  its  negligence,  but  it 
can  bu\'  the  plaintiff's  right  to  prove  the  negligence.* 


^  Aver  V.  Western  Union  Tel.  Co..  79  Me. 493 :  s.  C.  1  Am.  Si.  Kep.  353. 

*  Ant^.  §  221. 

«  .Sweetland  v.  niinois.  etc.  Tel.  Co..  27  Iowa.  433:  s.  C,  1  Am.  Rep. 
285;  United  State?  Tel.  Co.  v.  Gildersleve,  29  Md.  232;  s.  c,  96  Am. 
Deo.  519:  Becker  v.  Western  Union  Tel.  Co.  11  Neb. 87;  8.  c,  38  Am. 
Kep.  35fj;  White  v.  Western  Union  Tel.  Co.,  14  Fed.  Rep.  710;  Aiken  ▼. 
Wenteni  Union  Tel.  Co.,  69  Iowa,  31. 

^  'J'huH,  according  to  the  doctrine  of  the  leading  case  of  Sweetland  v. 
nilnolB.  etc.  Tel.  Co.,  27  Iowa,  433;  s.  c,  1  Am.  Rep.  285,  the  telegraph 
company  cannot  contract  away  its  obligation  to  nse  ordinmiy  care,  bnt 
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t  is  creditable  to  American  jurisprudence,  that  a 
octrine  at  once  so  absurd  and  unjust  has  not  met 
th   universal  acceptance.     It  has  been  distinctly 
epudiated  by  the  Supreme  Court  of  Ohio,  in  the 
following  language,  applicable  to  cases  where  there 
as  a  stipulation  against  liability,  unless  the  mes- 
ge  should  be  repeated  :    "  The  failure  of  the  tele- 
^graph  company  to  transmit  aad  deliver  the  message 
"in  the  form  or  language  in  which  it  is  received,  is 
ima  facie  neglii/encc  for    which   the  company  is 
liable;  to   exonerate  itself  from  the  liability  thus 
presumptively  arising,  it  must  show  that  the  mis- 
take was  not  attributable  to  its  fault  or  negligence. 
This  rule  is  not  only  sustained  upon  sound  reason, 
lUt  is  well  sustained  by  well  considered  cases.'" 

9  279.  A  Correspouding  DlverKence  of  Opinion 
n  the  Case  of  Common  Carriers. — There  is  a  corre- 
sponding divergence  of  judicial  opinion  in  respect  of 
e  burden  of  proof  in  an  action  against  a  common 
earrier  where  there  is  a  stipulation  in  the  contract 
of  carriage  against  liability,  or  against  liability  be- 
'ond  a  certain  sum,  in  the  case  of  loss  or  damage 
lappening  through  a  named  peril.  Here,  then,  is 
,  collection  of  cases  holding  that,  while  the  initial 
mrden  of  proof  is  sustained  by  evidence  of  deliv- 
iry  to  the  carrier  and  of  non-delivery  by  him  after 
he  lapse  of  a  reasonable  time,  or  of  delivery  to  him 
D  good  condition  and  of  re-delivery  by  him  in  a 
lamaged  condition,  so  as  to  cast  upon  him  the 
rarden  of  explaining  the  non-delivery  or  the  dam- 

Icui ooDtrant  nwajr  trim  the  plaiotlff  faU  right  to  prove  th«  WADlot 
rdlaary  care  by  tbe  cuatomaiy  evidence  ot  the  aiiuiupltun  of  tti«  an- 
liTlaktiuc  aod  dclault  Id  its  perforniance. 
'  Tdfigrraph  to,  v.  OriswoJd,  37  Ohio,  St.301.  313  per  Boynton,  C.  J.: 
.  c.  41  Am.  R«p.  SOD,  So  in  TeDnessec.  Harr  v.  Weatem  UdIod  Tel. 
!o.,  flA  Tann.  nao. 
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age,  in  a  manner  consistent  with  hia  innocence,*  5 
when  the  carrier  assumes  this  burden,  and  presents 
evidence  which,  according  to  the  usual  formula  of 
judicial  deliverances,  "brings  the  case  wlthiu  the 
excepted  peril,"  that  is,  shows  that  the  peril  ex- 
cepted by  the  contract  was  present  and  operaUiig 
as  an  efficient  cause  of  the  loss  or  damage,  the  burden 
of  proof  then  shifts  upon  the  plaintiff  to  prove  that, 
notwithstanding  the  presence  of  the  excepted  peril 
and  its  operation  as  an  efficient  cause  in  producing 
the  loss  or  damage,  the  carrier  was  guilty  of  negli- 
gence or  fault.'  The  other  conception  isthatitis 
not  enough  for  the  carrier  to  show  that,  at  the  lirae 
of  the  happening  of  the  loss  or  damage,  the  ex- 
cepted peril  was  present  and  operating  to  produce 
it,  but  that  he  must  also  show  that  he  and  his  serv- 
ants were  not  guilty  of  negligence  or  fault  in  the 
premises — in  other  words,  that  the  excepted  peril 
was  the  sole  cause  of  the  damage.' 

'  a  Tbomp.  Tr.  S  1850,  and  caHeH  ooUecttn]  on  page  1345. 

*  Clark  T.  BarnweU,  13  How.  (U.  S.)  272;  Spyer  v.  The  M»ry  Bwlis 
Roberts,  2  Sawy.  (U.  S,)  1;  Hnnt  v.  The  ClevelaQd,  6  McLean  (U.*,'' 
76,  78;  Wertheimerv.  PennBylvania  R.  Co.,  17  Blatnhf.  (U.  S.)  WI;Tlw 
Neptune,  GBlalcbl.  (U.S.)  194;  Kethntn  v. The  Kensington,  24  ta-AO' 
lOOi  Kirkv.Fol8on,a3L8.An,fi84;  Price  v.  Ship  Uriel.  10  La.  Aii.411; 
ColtoQ  V.  GLeveland,  etc.  R.  Co.. 07  Pa.  9l.  211;  Patterson  v.  Clyde.  «i 
Pa.  St.  500,  50«;  Little  Rock,  etc.  R.  Co.  v.  Corcoran,  40  Ark.  a73;  l-^^' 
lleBoek,  etc.  R.Co.v.Talbot,  39  Ark.  523,  530;  Little  Hook,  etc.  B.  <2"-  , 
V.  Harper,  44  Ark.  20S;  Mitchell  v.  United  States  Exp.  Co.,  46  la; 
314;  Whltworth  V.Erie  H.  Co.. 87N.Y.413, 419;  Lumbv.Caradeo/ 
R.  Co.,  4U  N.  Y.  271  (two  ol  ttie  Ave  judges  dlsseniins) ;  Farntuil 
Camdea.  elc.  R.  Co..  56  Pa.  St.  53 ;  Read  v.  St.  Louis,  etc.  B.  Co., 
19S;  Davis  v.  Wabash,  etc.  R.  Co.,  80  Mo.,  340.  352  (revenliig  8.  ( 
Mo.  App.  449). 

■tiwindlerv.Hiinard.SRicta.L.  (S.C.J  2S6;  Bakur  v.Brinsoa.BI^ 
L.  (S.  C.)  201 ;  Singleton  v.  HUlEard,  1  Strobb.  L.  (S.  C.)  203;  ITol 
States  Exp.  Co.  v.  Baukmann,  28  Ohio  SI.  144;  Union  Exp.  Co.  i 
ham,  26  Ohio  St. 595;  Berry  v.  Cooper, 28  Ga.  543;  Davidson  v. Qralk-  ^ 
3  Ohio  St.  131,141;  Graham  v.  Davi«,4  Ohio  81.362;  WhiCesldw  v.  ^K»^ 
sell,  8  Watts  &  S.  (Pa.)  44 ;  Levering  v.  Union  Transp.  Co., 
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^  280.  What  Clrcamstances  Afford  Evidence  of 
Gross  NeKileeitoe." — Where  the  conceptions  first 
liuded  to  prevail,'  it  is  well  concluded  that  the 
,ilure  of  a  telegraph  company  to  employ  careful 
ad  akillful  aperatora  is  gross  negligence.'  In  another 
ise  it  was  said,  wliere  the  message  as  delivered  to 
le  person  addressed  contained  three  substantial 
.eviations  from  the  message  as  delivered  to  the  com- 
any  for  transmission,  that  the  mere  production  of 
uch  a  "mutilated  message"  would  be  sufficient  to 
Btablish  the  gross  carelessnesfi  of  the  defendant,  and 
'ould  cast  the  burden  of  proof  upon  the  defendant 
J  excuse  or  explain  the  mistakes."  In  another  case, 
message  was  received  b}'  a  telegraph  company  to 
e  sent  to  plaintiff's  attorney  at  N.,  and  the  agent 
t  the  transmitting  office  informed  the  agent  at  N. 
f  the  number  of  words  contained  in  the  message, 
nd,  having  sent  the  message,  received  from  the 
gent  at  N.  the  signal  indicating  that  it  had  been 
■operly  received,  and  that  it  contained  the  number 
'  words  indicated.  In  an  action  for  negligent  de- 
Lvery,  theagentat  N.  admitted  that  the  word  "six" 

.90  (ovenuleJ.  It  aeems,  by  Head  t.  St.  Louis,  etc.  R.  Co.,  OU  Mo. 
•);  ChlMgo.  etc.  K.  Co.  t.  Mobs,  80  MIga.  1003;  s.  c,  45  Am.  Kep. 
8;  Chicago,  eri;.  R.Go.  v.-ibelSiliO  Miss.  1017;  BrowD  v.  Adauia  Exp. 
>..  16  W.  V«.  813.  818;  Hays  v.  Kennedy.  41 1'a.  St.378,384;  Uumpb- 
y»  r.  K««i].  0  Whart.  (Pa.)  435,  444  (overruled.  It  eeeins,  by  Patteraon 
Clyde,  A"  Pa.  8t.  500,  tiOO,  and  FarnltRia  v.  Camden,  clu,  K.  Co.,  &A 
k.Bt.IiS)!  Soutb.etc.R.  Co.  v.  Uenleia,  62  Ala.  t)0it,6ia;  Bend  v. 
wnldiDK,  SON.  Y.  630,  645;  Mlobaela  v.  New  York.  etc.  B.  Co.,  30  K. 
,  fiU.  fi78  (overruled  by  Wbltwortb  v.  Erie  R.  Co.,  87  S.  Y.  413,  419, 
id  Lamb  v.  Caiudeu,  oie.  R.  Co..  40  N.  Y.  STl).  The  aourcea  o(  [bis 
vergenee  ot  opinloa  and  Ibc  inL-ODslstency  of  tbe  oourta  in  reaped  o( 
•n  trratcd  Id  3  Tbomp.  Tr.  Sec.  18At,  «( teq. 

:.  B.  Bep. 


n  V.  Wwiern  Union  TeL  Co..  87  N.  C.  67; 


■  UdIob  Tel.  Co.  V.  CraU,  38  Kan.  679; 
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had  been  omitted  before  the  words  "hundred  and 
sixty-three"  and  that  the  word  "answer"  was  drop- 
ped, but  te8ti6ed  that  the  atmospheric  conditions 
at  N.  were  not  favorable  when  the  message  was  re- 
ceived. It  was  held,  that  this  evidence  showed 
gross  negligence  on  the  part  of  the  company.' 

^  281.  Evidentlar)'  Clrcuiu§t»i|cee  Rebutting  tfafs 
Prima  Facie  Case. — Where  a  night  dispatch  was  in 
the  course  of  transmiasion,  and  had  been  received 
by  a  repeating  office,  and  hung  upon  the  proper  hook 
to  he  forwarded  to  the  office  by  which  it  was  to  be 
delivered  in  the  morning,  and  it  appeared  that  it 
could  not  be  sooner  forwarded  by  reason  of  there 
being  no  operator  at  that  office  to  receive  it  until 
morning,  and  the  contract  on  the  night  message 
blank  provided  that  the  company  should  not  be 
obliged  to  deliver  it  earlier  than  the  morning  of  the 
next  ensuing  business  day,  and  a  fire  broke  out  in 
the  operating  room  where  the  message  was  hung, 
and  before  it  could  be  rescued  the  message  was  de- 
stroyed, which  fire,  as  the  evidence  showed,  was 
due  to  atmospheric  conditions  and  influences  over 
which  the  telegraph  company  had  no  control,  and 
not  to  any  fault  or  negligence  of  the  company  or  its 
employees,  nor  to  any  imperfection  in  the  chemicals, 
metals  or  machinery  used  by  it,  it  was  held  that 
the  prima  facie  case  of  negligence,  which  was  raised 
by  the  proof  of  delivery  of  the  message  to  the  de- 
fendant and  its  non-delivery  of  the  same  to  the  per- 
son addressed,  was  rebutted  ;'  that  is,  that  this  col- 


■  Western  Union  Tel.  Co.  v.  Ooodbar  (Mlas.),  7  South.  Rep.  214. 

'  Fowler  v.  Western  Union  Tel.  Co.,  80  Me.  381 ;  s.  C,  G  Am.  St.  R«p. 
.311,  217;  15  Atl.  Rep.  3S;  3S  Alb.  L.  J.  276;  16  WiKh.  L.  Kep.  391;  4 
Rail.  &  Corp.  L.  J.  346. 
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lection  of  facts,  if  admitted  or  established,  exoner- 
ated the  telegraph  company  as  matter  of  law. 

^  282.      Barden  as  to  Free  Delivery   liimits.— In 

an  action  for  failure  to  deliver  a  message  within  a 
reasonable  time,  where  the  defense  is  that  the  per- 
son to  whom  it  was  addressed  lived  outside  of  the 
free  delivery  limits,  and  that  the  plaintiff  (the  sender) 
failed  to  comply  with  the  regulation  of  the  company 
requiring  a  deposit  to  pay  for  delivery  in  such  case, 
the  burden  is  on  the  plaintiff  to  prove  that  such 
person  lived  within  the  limits.^ 

1  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  s.  O.,  30  Am.  & 
Eng.  Corp.  Cas.  G15 ;  7  South.  Bep.  419. 


Article    U.— IN   CASES    OF    NON-DELIVEBV. 

Sectiok. 
3SG.    Must  HaJio  wbftt  Efforts  to  Deliver  Message. 
387.    DlllKence  la  DellveriDg  whether  a  Question  ol  L&w  or  of  Fid, 
38S.    Casee  wbere  Ruled  as  a  Queslioa  ol  Lhw. 
3S9.     DeliveT7  to  Other  Person  tbsa  the  Addressee. 
200.    Where  the  Me^sbge  is  Addressed  to  One  Person  iu  the  Caie  uf 

Another. 
2Q1 .     PlainUa   not  Boand  to  Show  that  tbe  Addressee  was  at  Uh  01- 

Sco  Ready  to  Receive  the  Message. 
302.    Wbnl  Evidence  Relevam  on  this  Queetiou. 

$  286.  Must  Make  wbat  Efforts  to  DvUver  the 
He8ei«e.  —  The  company  must  make  reasonable 
efforts  to  find  the  person  addressed  and  to  deliver  the 
message  to  him.'  Recurring  to  a  principle  already 
discussed.' we  may  conclude  without  hesitation,  that 
the  negligence  of  a  telegraph  company  in  failing  to 
deliver  a  message  renders  it  liable  for  such  damage 
as  is  the  direct  and  necessary  result  of  such  failure, 
without  regard  to  the  degree  of  such  negligence.' 

^  287.      Diligeuce   hi  Delivering  Whether   a   Ques- 

tlou  of  Lttw  or  Fact. — Whether  such  reasonable  efforts 
have  been  made,  in  a  given  case,  will  ordinarily  be  a 

1  Western  Union  Tel.  Co,  v.  Cooper,  71  Tex.  WI-.  s.  c,  10  Am,  St 
Rep.  773)  Popo  T.  Western  Union  Tel.  Co.,  S  Bradw.  (Dl.)  383. 

•  Ante,  Sf  273,  374. 

'  Western  Union  Tel.  Co.  v.  Broeeube,  72  Tex.  654;  s.  c.  10  8.  W- 
Rep.  731;  Gulf,  etc.  R.  Co.  v.  Wilson,  89  Tei.  73!i;  s.  c,  7  S.  W. 
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ucstioH  of  fact  for  a  jury.  Such  will  be  the  case 
rhere  its  solution  depends  upon  a  variety  of  cir- 
ramstanees,  or  where  the  state  of  the  evidence  is 
Mch  that  fair-minded  men  might  differ  as  to  the 
lonclusion  to  be  drawn  from  it.  But  many  cases 
nay  arise  where  the  question,  one  way  or  tiie  other, 
be  so  plain  that  the  judge  may  resolve  it  as  a 
question  of  law.  instructing  the  jury  hypothetically 
,nd  leaving  them  to  resolve  any  disputed  question 
f  fact.  Under  the  strict  theory  concerning  the  in- 
lependence  of  juries  whicii  prevails  in  Texas,  it 
eems  that  the  question  is  always  one  for  the  jviry ;' 
mt  this  cannot  be  affirmed  as  a  general  propo-sition 
ff  American  jurisprudence.'  It  Is  therefore  erro- 
leous,  in  the  view  of  that  court — and  the  view  is 
ffobably  a  sound  one — for  the  court  to  decide  this 
[uestion  by  instructing  the  jury  "that  if  a  party 
AS  a  known  place  of  residence  and  a  known  place 
r  business  in  ii  city,  it  is  no  part  of  the  defendant's 
luty  to  hunt  said  party  up  on  the  streets  of  the  city, 
nd  the  failure  of  the  defendant's  messenger  to  hunt 
he  party  on  tlie  streets  is  no  evidence  of  negligence 
1  the  pan  of  the  defendant."  '  Nor  can  the  court 
leclare  lu  the  jury,  as  matter  of  law,  that  going  twice 
J  the  o£ice  of  the  addressee,  a  practicing  physician,. 
Bccuses  the  company  for  liability  for  damages,  where 
lis  residence  is  near  by,  and  he  is  well  known  in  the 
own,  and  the  messenger  knows  him  and  knows 
rhcre  his  residence  is,  but  does  not  go  there  to  seek 
ini,  in  a  case  where,  although  he  had  been  in  the 


WtMerq  Union  Tel.  fo.  i 
V-TFt. 

'  i'tbomp.  Tr.  $  1630,  ti  in/ 
'  ITMera  TtiIod  Tel.  Co.  < 


Cooper,  TI  Tei.  007;  8,  c,  10  Am.  St. 


Cooper,  71  Tejt.  iW7;  s 


:  -.'-  1'  ■:!  r^'i-i-i  -:  r-  :r.-r  message  was 
7 —  -::"-:---  -,:-  :  i  ■t::t  r. -irnilar grounds, 
_i     1- — :  ~    1    -    1"    •;. -        u.Ti:.v    :s    required   to 

It      -;  .  i-^s-i.^-    1        -  •        -•  ::  :he  p>erson  ad- 

-'''•        •:^*-*-  wi-?r^  Rxl«^  ^*  A  Question  of  Law.— 

•  __  "  -  :1  :■  ;.  ■  .:  .'..it  ^r-:.  r-i'-r-i  that,  where  a 
•r.T^' .: .-  :  :_T  .  :  ::f  :tS  :>.-  .'.ftoraary  and  prac- 
-.  1.  :.-:_•:  i-::  ■..r  :ri~?r^:f^".  r-  and  delivery  of 
-  :_-r-:^T^  ;.7.  i.  .t..---  ::  :i:::ri::.^  :•>  the  address, 
_::■:.  '  z.r.z  .  '  r:_t  i  :li:.:  :':.-:  /..lir-rssee lives  there, 
1:  .^  :.  "    1-  :.. -.Tvr    :'  .:.".  ^v-'/.tv  .•:' neiiliffenee  in  so 

:  .. -J  1-:"..  j"..  .:  :.:::>  : .::  ::.;■:  the  addressee  does 
::  :  '.:'.--  -:':.-:-Zt.  v.:  "..v-f  ;.:  :"..-  sr-ine  number  on  a 
5:7-t:  :  —'..::'.  :!.-  >.\:v.v  r.L-iue  as  well  applies.* 
O'  vi  .>ly  :l.v  :  r..:  .--.y  .\i::::ot  be  heard  to  plead 
1:.-^  [i.yif:.  >::.  y  :"  :>  -.v::  service  as  an  excuse. 
A.  ■  r  :::.^'.y.  ::.r:":;  :  :':.:\:  :::e  business  of  a  particu- 
\\"  \^.rZT\:  \\  rr..-:  :>  :::s*.::t:o:e:it  to justifv  the  era- 
y '. .  v:..-r:.*     :'  :■    >-;  .i::;:r  v^erator  or  messenger  to 

•  irlivrr  :.:-r-  ;j--.  ■':  --  i.-'t  vXi.u^etlie company  from 
l:i\':i.::v  :  r  :V-. :'./.>:'  :■•  Iv'iver  from  that  office  a  mes- 
^:iL'•-■  .vi.i.;ii  i:  ':.:\:i  vls-wliL-re  rt-oeived  for  transmis- 
>:'-.ii.*  In  :i:i":i.vy  «\ir?v  wliore  the  «iuostion  was  ruled 
ri-  a  '.u»-si:"ii  ••:  law.  the  action  was  against  a  tele- 
;:rai'li  roinj.:;ny  i;n«U-r  a  statute.'  hv  the  addressee 
(u  a  nit'ssai:.-  t»  rrrt»vor  the  statutory  penalty  for 
failinir  to  dolivLM-  it.  and  it  api^earcd  that  two  efforts 
wr-H:  ijiade  by  the  company' <  manager  to  find  the 

"  W»!j.t«rn  I'nion  Tel.  Co.  v.  Cooper,  71  Tex.  ."»07. 

i  I'ope  V.  Western  Union  Tel.  Co.,  0  Bradw.  (Ul.)  2^3. 

•  I>e^lott.(;^  V.  B:iltiin)re  &  O.  Tel.  Co.,  40  Li.  An.  1«<;1;  <.  c,  3  South. 
Kep.  :>r,r,. 

^  WeKtern  Union  Tel.  Co.  v.  Henderson,  SD  Ala.  510;  s.  c,  30  Am.  A 
Kn^r.  Corp.  Cn^.  <;ir»:  7  South.  Rep.  410. 

*  K«!V.  St.  Ind.  M177. 
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laintifl',  but  without  success;  that  the  sender  of  the 
lessage  was  then  interrogated,  but  failed  to  give  a 
Btter  address  ;  but  that,  in  fact,  the  addressee  had 
(sided  for  six  years  in  the  same  house  within  a  mile 
rthe  defendant's  office.  Here,  it  was  held  that  the 
(arch  was  not  sufficient  to  relieve  defendant  from 
ability,  and  that  the  plaintiff  could  not  be  bound 
y  the  negligence  of  the  sender  of  the  message,  in  the 
bsence  of  anything  to  show  that  he  was  the  plaint- 
Ts  agent.'  Again,  where  a  telegraph  company,  to 
rhom  a  man  ofl'ered  to  pay  in  advance  for  the  de- 
Very  to  him,  at  his  residence,  of  a  message  which 
le  expected  would  come  addressed  to  him  by  an 
4$umed  name,  refused  to  accept  the  payment,  but 
ntored  his  name  in  its  register  as  that  of  a  person 
ntitled  to  receive  messages  so  addressed,  and  prom- 
led  to  deliver  such  message  when  received,  it 
fas  held  liable  for  failure  so  to  do.' 
}  289.      Delivery    to    Other    Person    than    the    Ail- 

res«ee. — Another  court,  seemingly  ruling  the  ques- 
ion  as  one  oflaw,  has  held  that,  ifa  telegraph  com- 
pny,  failing  to  learn  the  whereabouts  of  one  to 
rbom  a  message  is  sent,  delivers  it  to  his  wife,  and 
iformB  the  sender,  it  performs  it  duty.'  Another 
Durt,  evidently  proceeding  on  the  same  conception, 
las  held  that  there  is  an  implied  authority  on  the 
art  of  a  hnlp.l  clerk  to  receive  a  dispatch  for  a  guest, 
ud  that  if  the  clerk  is  negligent  in  delivering  it, 
he  telegraph  company  is  not  at  fault.'     But  where 

■  WMlern  UdIou  Tel.  Co.  v.  McKibbeu,  114  lad.  511;  s.  c,  14  N.  £. 
Irp.SM. 

■Mlllltuiii  V.  W«.'8tcrnUiiloiiTel.Co.,llO>I.  Y.  483;  s.  c,  1  I..  R.  A. 
R:  l«S.  E.  Kpp.  fil;  18N.  Y.St.  Rep  308;  27  Ceut.  L.  J.  SIT. 

*  Given  T.  Wfiiium  tTiilOD  Tel.  Co..  24  Fed.  Rep.  111). 

*  WBrtcra  Uaiun  T«l.  Co.  v.  Triasttl,  m  lad.  568. 
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in  not  finding  him.*  Where  a  telegraph  company 
sought  to  excuse  non-delivery  on  the  ground  that 
the  receiver  was  an  obscure  person  whom  the  mes- 
senger could  not  find,  specimens  of  printed  cards 
and  letter  heads,  which  he  had  used  in  his  business 
as  grocer,  were  regarded  as  pertinent  to  the  issue, 
and  admissible,  especially  after  he  had  testified, 
without  objection,  that  he  so  used  them.' 

»  Western  Union  Tel.  Co.  v.  Cooper,  71  Tex.  607;  s.  c,  10  Am.  St. 
Rep.  772. 
«  Gulf,  etc.  R.  Co.  V.  Miller  (Tex.),  7  S.  W.  Rep.  663. 


-■•'j'f_--Zr^     .     J- v>::>l- -.^PF    noMPAKIER. 


:^.  Viae  I^eai'^  J-^iiifiXK*  if  X^rlj£mrt- 

int  ViiK  Zxrofittf  InftnffiniRu:. 

Ji.tL  '■"iKmtr  ?!x^t=:5  liTxrvi  17-  "Jbf  r«bSftT  a  ^J^ms^iIob  for  iht  Jmy. 

yXi.  I^ufcT  :7  '.Itajx*  ix  S.r<r:e  :x  Cwaw*yiepw  of  Bad  Weatlif  r. 


y  2^.^0.      General   View  as  to   Liability  for  Oelaj. — 

It  !•  ^z'Tiierally  ei-a'-r-r-i  by  the  statutes  previously 
r*;(trrr^i  to.  tliat  each  message  shall  be  forwarded  in 
itH  turn  oif  .<oo/i  a*  rt*:f'Krfd/     This  would,  doubtless, 
h^^  hold  to  be  a  proper  requirement,  in  the  absence 
of  Htatutory  provisions.'     The  fact  that  these  com- 
panioH  iii'i  in  a  public  eapacitj^  is  repugnant  to  the 
idea  that  any  jyff'hcence  can  be  allowed  in  the  trans- 
niJHHion  of  diHpatches;   though  it  may   be  inferred 
from  what  follow.s  in  this  chapter,  that,  in   the  ab- 
Hoiuto  of  a  Htatutory  prohibition,  the  company  would 
bn  Justifu'd  ill  forwarding,  ahead  of  their  turn,  dis- 

«  huvU  V.  WoHttiu  Union  Tol.  Co.,  1  Cln.  Superior  Ct.  100,  and 
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les  which,  on  their  face,  or  from  external  in- 
iformation,  appear  to  be  very  urgent.  Under  any 
theory,  a  prompt  delivery  is  of  the  essence  of  the 
contract,  and  a  failure  in  that  respect  is  such  a 
breach  aa  will  authorize  the  recovery  of  at  least  the 
consideration  paid; '  but  whether  it  will  authorize 
the  recovery  of  more,  depends  upon  a  variety  of 
circumstances  elsewhere  considered.'  Here,  as  else- 
where, except  in  actions  for  a  statutory  penalty,  the 
plaintiff  must  show  both  negligence  or  willful  mis- 
conduct and  damages:  where  the  result  to  hiii 
would  have  been  the  same  if  the  delay  had  not 
supervened,  he  cannot  recover  more  than  the  cost 
pf  sending  the  message.' 

296.  Rule  HB  to  Uret'iit  Messages. — Laying  out 
of  view  the  question  to  what  extent,  if  any,  the 
company  will  be  justified  in  forwarding  out  of  their 
turn  messages  of  peculiar  urgency,  it  is  under  the 
undoubted  obligation  to  forward  all  dispatches  with 
reasonable  diligence,  and  this  would  ordinarily 
imply  greater  promptness  in  the  case  of  messages 
known  to  be  urgent  than  in  the  ease  of  others. 
From  this,  the  conclusion  reasonably  follows  that  if 
•the  sender  of  a  message  of  great  or  peculiar  im- 
3>ortance  would  hold  the  company  responsible  for 
failing  to  deliver  it  more  promptly  than  would  suf- 
.ce  in  other  cases,  he  must  so  word  the  message 

'  Western  Union  Te).  Co.  v.  AJama,  75  Tes.  531 ;  s.  c.  I!  L.  R.  A, 
#44;  12S.  W.  Itep.  S57. 
~  Antt,^  15S,  fi»'/.  ' 
Tbtu,  U  bits  been  bclJ  Ibat.  nlthoiigh  there  may  bave  been  negll- 
^Dct  on  the  part  at  the  aiTvauts  of  d  telegraph  company  in  JellverlDg 
»  mi-gMge  calling  u  physician  to  uttenj  a  patient,  yei.  if  it  could  not 
have  been  delivered  in  time  (or  hiin  to  render  any  aBsiataDce,  no  dam- 
can  be  recovered.  Western  UhIod  Tel.  Co.  v.  Cooper,  71  Tes.507; 
1  L.  R.  A.  728;  9  S.  W.  Rep.  598. 
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elieve  the  company  from  liability  for  a  negligent 
lelay  in  delivering  it,  provided  the  delay  were  such 
8  would  be  evidence  of  negligence  in  the  case  of  a 
lessage  not  specially  important. 

§  297.  Wlmt  DIscloBiires  of  Tpsrenoy  SutHcleiit. — 
^t  is  a  nils  ol,'  law.  applicable  in  many  cases,  that  a 
larty  is  clji^rgeable  with  knowledge  of  a  fact  where 
e  has  siicli  notice  as  would  put  a  reasonable  or 
mident  man  on  inquiry.'  On  a  similar  principle, 
a  order  to  bring  a  case  within  the  rule  we  are  con- 
idering,  the  message  need  not  disclose  its  urgency 
1  a  circumstantial  manner:  it  will  be 'sufficient  if 
;  shows  it  to  a  common  intent,  so  to  speak.  For 
istance,  a  message  summoning  a  woman  to  the  bed- 
ide  of  a  dying  person  need  not  disclose  on  its  face 
de  fact  that  she  is  the  mother  of  the  dying  person." 
for  need  a  me3sage  in  the  words:  "You  had  bettor 
ome  and  attend  to  your  claim  at  once,"  give  the 
iftmes  of  the  debtors  against  whom  the  addressee 

the  message  has  claims.' 

§  208.  What  Delay  Evidence  of  Negl isrcDce. — A 
ielay  of  three  days  in  delivering  a  message  makes 
It  a  prima  facie  case  of  negligence  against  the  tele- 
■aph  company,  such  as  casts  upon  it  the  burden 
'  explaining;  and,  where  no  excuse  is  offered,  the 
lurt  trying  the  facts  is  justified  in  finding  that 
le  company  is  negligent.'  In  like  manner,  it  has 
leen  held  that  a  delay  of  several  hours  iu  transmit- 

LoUge  V.  SiinoiitOD.  3  r^DH,  A.  W.  (I'a.)  +3!i;  s.  (;..-i3  Am.  Uei;.3«; 
i  noto  33  Am.  Dec.  47. 
Wrileni  Uiilon  Ti-1.  Co.  v.  Pt-egles,  TDTes.  g:I7:  h.  c.  \1S.  W.  Rep. 


WMtvrn  Unlixi  Tel. 


.  Sbeflleld,  71  Tex.  fi70;  8.  c,  10  8.  W. 
o.,  73  lowM,  190;  i.  c,  S  Am.  SI. 
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ting  a  message  requiring  only  from  five  to'  fifteen 
minutes,  is  unreasonable,  and,  when  shown  in  an 
action  to  recover  a  statutory  penaltj/,  places  the  bur- 
den of  explaining  it  on  defendant.'     Nor  would  the 
fact  that  one  operator  could  not  attend  to  the  mes- 
sage in  less  time  constitute  an  explana^on,  as  the 
company  would  be  bound  to  employ  njiore   opera- 
tors.*  Where  a  message  ordering  a  quantity  of  hams 
was  mislaid  by  the  company's  agent  for  seven  days^ 
and  then  sent  forward,  and  the  plaintiff  acted  upon 
the  order,  this   was  held   such  gross  negligence  as 
would  cast  the  loss  upon  the  company,  although 
there  was  in  the  message  blank  a  stipulation  ex- 
empting the  company   from  liability   beyond   the 
price  of  the  message.'     Where  the  language  of  the 
message  was:  * 'Come 'in  haste,  your  wife  is  at  the 
point  of  death,"  and  the  place  of  business  of  the 
addressee  was  well  known,  and  was  within  a  short 
distance  of  the  office  of  the  company,  and   there 
was  a  delay  of  eight  days,  whereby  he  was  prevented 
from  attending  his  wife's  funeral,  it  was  held  that 
he  was  entitled  to  maintain  an  action  for  damages.* 
On  the  other  hand,  a  dispatch  delivered  iij  its  reg- 
ular order,  and  within  thirty  minutes  from  the  time 
when  received  at  the  office  of  the  city  of  delivery,  is 
seasonablv  delivered.* 

§   299.      Reception  at  Small  Station — Transmission 

Througrh   Repeating:   Offices. — But  it  has  been  \ve^^ 
reasoned  that  it  would  be  unjust  to  expect  th^i'^* 

1  Western  Union  Tel.  Co.  v.  Sclrcle,  103  Ind.  227. 

2  Ibid, 

8  Mowry  v.  Western  Union  Tel.  Co.,  51  Hun   (X.  Y.),  126;  s.  C-^^ 
N.  Y.  St.  Rep.  626;  4  X.  Y.  Supp.  666. 

<  Young  V.  Western  Union  Tel.  Co.,  107  N.  C.  370;  s.  c,  9  L.  R-  ^' 
669;  42  Alb.  L.  J.  518;  11  S.  E.  Rep.  1044. 

*  Julian  V.  Western  Union  Tel.  Co.,  98  Ind.  327. 
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bessage  left  for  transmission  with  a  tologntph  t-iim- 

ny  at  a  mialt  gtation,  should  be  forwarded  and  de- 
Kvered  at  its  destination  as  quickly  astliongh  it  had 
Been  left  at  a  large  office.  At  a  small  station,  it  is 
bid  that  it  is  not  the  duty  of  tlie  company  to  keep 
ioore  than  one  operator,  and  if  a  message  is  left 
rith  a  messenger  during  the  operator's  absence, 
nd  the  message  is  forwarded  on  the  operator's  re- 
nm  after  a  reasonable  absence,  the  company  is  not 
ailty  of  negligence.  Moreover,  if  tlie  usual  line 
business  between  two  points  is  through  a  repanl- 
«(/  office,  the  company  is  entitled  to  a  reasonable 
lime  for  the  delay  on  account  of  other  business  at 
ach  repeating  office.' 

^  300.  QiiFBtlon  how  AITeoted  by  the  Hoiirn  of 
ploMluy  Comiiany'8  Oflice. — Whether  the  company 
lan  be  heard  to  offer  the  fact  that  its  office  was  closed 
I  excuse  for  delay,  depends  upon  the  question 
(rhettier  it  was  rcasonahle  that  its  office  should  be 
Sloscd  at  the  particular  time;  otherwise,  it  would  be 
illowed  to  urge  its  own  unreasonable  conduct  as  an 
XCtlso   for  its  own    negligence — in   other  words,  to 

ke  advantage  of  its  own  wrong.'  It  has  been  lield 
foat  a  telegraph  company  is  not  excueed  from 
bability  for  delay  in  delivering  a  message,  by 
he  mere  fact  that  its  office  at  the  place  of 
Beliverj'  was  closed  at  the  time  the  message 
KM    received    at    the    place    of    sending.'      But 

,  is  a  mere  judicial  assumption  to  say,  as  was 
Bid  in  one  case,  that  the  employees  in  a  telegraph 
bffice  are  not  required  to  know  the  hour  at  which 

im  T.  Woiero  Union  T«l.  Co.,  S  Bl«e.  (U.  8.)  131. 

t.  i  ISA. 

•  WeM«rii  L'olonTel.Co.  v.Broeiehe,72Te».  OM;  b.c.IOS.  W.  K«p. 
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an  oflRce  of  the  company  in  another  city  closes.'  On 
the  contrary,  it  is  an  obvious  suggestion  that,  in  any 
pr-^perly    regulated    telegraph    system,  the  offices 
would  be  classified,  and  there  would  be  a  uniform 
time  established  for  the  closing  of  those  of  each 
class,  of  which  time  every  agent  receiving  dispatches 
would  be  apprised.     It  is  probable  that  there  is  not 
a  receiving  agent  in  the  postal  telegraph  service  of 
France  or  Germanv  that  does  not  know  the  hour  of 
closing  of  every  office  in  the  republic  or  empire. 
If  such  an  agent  receives  an  urgent  dispatch  after 
the  office  to  which  it  is  to  be  sent  is  closed  for  tb© 
day,  and,  nevertheless,  undertakes  to  get  it  througb» 
this  may  of  itself  be  evidence  of  negligence.    Whei"® 
the  action  was  for  the  penalty  given  b}^  a  statute 
for  failing  properly  to  transmit  messages  **  during 
the  usual  office  hours,''  and  it  appeared  that  tb^ 
message    was    received    within    office    hours,  ari^l 
promptly  transmitted  to  another  office,  where  it  w3^ 
not  delivered  until  noon  the  next  dav,  it  was  held 
that  the  company  was  not  liable,  provided  the  ofB.oe 
hours  at  the  last  named  office  were  reasonable,*^ 

§  301 .    What  Excuses  Insufficient. — It  has  been  hel^ 

no  excuse  for  delay  in  transmitting  a  message  th^* 
an  agent  at  an  intermediate  point  was  in  doubt  ^^ 
to  its  proper  destination,  the  message  being  a^' 
dressed  to  ^^  Wallace''  instead  of  ^' Wallis,''  the:^^ 
being  no  place  in  the  State  of  the  former  name,  ^ 
he  knew  of  the  existence  of  the  latter  town,  ar^-^ 
failed  to  send  it  to  that  point.  If,  in  such  a  cas-^ 
the  error  in  the  name  was  chargeable  to  the  age 

1  Given  v.  Western  Union  Tel.  Co.,  24  Fed.  Rep.  119. 

Hnd.  Rev.  Stat.  1881,  §  4176. 

5  Western  Union  Tel.  Co.  v.  Harding,  103  In«l.  505  (Ilowk,  J.,  dlssc 
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who  received  the  message  from  the  sondor»  tho 
company  would  be  liable  for  h^s  noglijrtMUV,  and 
regardless  of  the  diligence  used  by  tho  agont  at  tho 
intermediate  office  to  discover  the  oorroot  dostina- 
tion.* 

§  302.      Whether   Plaintiff  Iiijure<l  by  the  Oolay  a 

Qaestion  for  the  Jury. — Whether  the  plaintitV  was 
injured  by  the  delay,  and,  if  so,  to  what  oxtont,  is 
always  a  question  of  fact  for  the  jury,  hut  alwayn 
with  the  proviso  that  there  is  evidence  tending  to 
show  such  injur3\     It  was  in  this  sense  that  one 
court  held  that  where  the  message   sununonod  a 
physician  to  a  patient,  it  was  for  tho  jury  to  <ha(U*- 
mine  whether  the  patient  was  injured  by  the  <lohiy, 
and  whether  the  result  would  have  boc^i  diflorent 
had  the  dispatch  been   delivered.'      Thun,    wh(3ro 
the  message  contained  information  of  the  [)n)bablo 
death  of  plaintiffs  wife,  and  the   only  rneauH  by 
which,  if  the  dispatch  had  been  duly  delivered,  tin? 
plaintiff  could  have  arrived  before  her  death  was  by 
a  train  which  passed  at  a  distance  of  fifteen  iniloH 
fr«jm  the  point  to  which  the  message  should   have 
been  sent,  within  two   hours  and   fifteen   minuteH 
after  the  earliest  time  at  which  he  could  have  re- 
ceived the  message,  it  was  for  the  jury  to  deHde 
whether  he  could  have  reached   her  while  livirj^r, 
and  therefore  whether  he  was  injured  by  the  delay/ 

?  'J^Xj.      Xo  Keeo\ery  of  Dainai^«f»  urilef»f»  Ix^lay  Pr^J- 

■^*<^>- — Unlej^r?  the  action  is  for  a  rtatutorv  penaltv/ 

iii^T^  can.   of  course,   be  no  recoverv  of  dama;;*:*; 

•        _  •  ■ 

^jir^r  The  delay  is  j^hown  to  have  been  injono^i^  to 

'f^^  ^'  ^*^"^  ^'^i'"i  Tfri.  *.o.    Uub  .  il  VMf:,  R^   V^. 
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the  plaintiff  in  a  legal  sense.  Thus,  it  has  been 
held  that  a  delay  of  six  hourSj  in  delivering  a 
message  announcing  that  the  sender  would  be  there 
that  evening  to  attend  the  funeral  of  his  mother, 
did  not  entitle  him  to  recover  damages,  where  it 
appeared  that  he  could  not  have  arrived  in  any 
event  in  time  to  attend  the  funeral  unless  it  was 
postponed,  and  those  in  charge  received  the  mes- 
sage before  it  took  place,  and  did  not  see  fit  topos^ 
pone  it.*  So,  where  the  action  was  for  the  failure 
to  deliver  a  message  summoning  a  physician  to 
attend  the  plaintiflTs  wife,  it  was  held  that  the 
plaintiff  could  not  recover  damages,  in  the  absence 
of  evidence '  tending  to  show  that  her  life  might 
have  been  saved  had  the  message  been  promptly 
delivered.'  Possibly  another  decision  maj'^  be  refer- 
red to  the  same  principle,  where  it  was  held  that  a 
telegraph  company  is  not  liable  for  loss  resulting 
from  delay  in  the  deliver}^  of  a  message  relative  to 
an  advance  in  the  price  of  cotton,  when  it  appears 
that  the  message  was  the  voluntary  act  of  a  third 
party  under  no  obligation  to  send  it,  and  having  no 
connection  with  the  cotton  in  question.' 

^  304.      Delay  by   Changing  Route  in  Consequence 

of  Bad  Weather.  —  Where  the  condition  of  the 
weather  prevented  the  company  from  sending  a 
message  by  the  usual  and  most  direct  route,  it  is  not 
chargeable  with  negligence  by  sending  the  next  best 
available  route.* 

1  Western  Union  Tel.  Co.  v.  Andrews,  78  Tex.  305;  8.  c,  14  S.W. 
Rep.  641.      . 

-Wettern  Union  Tel.  Co.  v.  Kendzora,  77  Tex.  257;  8.  c,  13  S.  W. 
Rep.  I  86. 

'»Fnizer  v.  Western  Union  Tel.  Co.,  84  Ala.  497;  8.  c,  4  South.  Rep. 
831. 

^Beasley  v.  Western  Union  Tel.  Co.,  39  Fed.  Rep.  181. 
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Article   I.— RULE  IN   HADLEY   V.    BAXENDALE. 

Section. 

310.  Tbe  Measure  of  Damages  Governed  by  General  Rules. 

311.  Rule  in  Hadley  v.  Baxendale:    Damages  in  Contemplation  of 

tbe  Parties. 

312.  lliat  Rule  as  Explained  in  a  Leading  Case  in  New  York. 

313.  Special  Circumstances  must  be  Communicated  to  tbe  Compan}-. 

314.  Englis  i  Case  in  Illustration  of  tbe  Rule. 

315.  Agents  wbo  Receive  Dispatcbes  for  Transmission  are  Agent:)  to 

Receive  Sucb  Information. 

316.  Conclusions  Flowing  from  tbese  Rules. 

^  310.  The  lUeasure  of  DamaKeN  Governed  by 
General  Rules.^ — The  measure  of  damages,  in  actions 
against  telegraph  companies  for  failing  in  the  per- 
formance of  the  duties  which  they  undertake,  is  one 
of  the  most  difficult  of  questions  arising  with  refer- 
ence to  this  agency,  owing  to  t^he  peculiar  nature 
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• 

of  the  undertaking.  The  general  rule  is  that  a  tele- 
graph company,  receiving  a  message  for  immediate 
transmission  and  delivery,  is  bound  to  use  ordinary 
care  in  endeavoring  to  make  such  delivery  as  nearly 
immediate  as  practicable ;  and,  upon  failure  to  do 
so,  will  be  liable  to  the  sender  for  such  actual  dam- 
age in  loss  of  time,  traveling  expenses,  etc.,  not  ex- 
ceeding the  amount  sued  for,  as  he  may  be  found 
to  have  sustained  in  consequence  of  the  delay  in 
delivering  of  the  message.* 

§  311.      Rule   in   Hadley  v.  Baxendale :      I>amaire8 
in  Contemplation  of  the  Parties. — American  judicial 

authority  is  generally,  though  not  universallj^ 
agreed,  that  the  rule  of  damages  to  be  applied  in 
such  actions  is  that  laid  down  in  the  leading 
English  case  of  Hadley  v.  Baxendale.*  In  that  cel- 
ebrated case  it  appeared  that  the  plaintiffs,  owners 
of  a  steam-mill,  brpke  a  shaft,  and,  desiring  to  have 
another  made,  left  the  broken  shaft  with  the  de- 
fendant, a  carrier,  to  take  to  an  engineer  to  serve 
as  a  model  for  a  new  one.  At  the  time  of  making 
the  contract  the  defendant's  clerk  was  informed 
that  the  mill  was  stopped,  and  that  the  plaintiffs 
desired  the  broken  shaft  to  be  sent  immediately. 
Its  delivery  was  delayed,  however,  and  the  new 
shaft  kept  back  in  consequence.  The  plaintiffs 
brought  their  action  for  a  breach  of  this  contract 
with  the  carrier,  and  they  claimed,  as  special  dam- 
ages, the  loss  of  profits  while  the  mill  was  kept  idle. 
But,  because  it  was  not  made  to  appear  that  the 
defendant  was  informed  that  the  want  of  the  shaft 
was  the  only  thing  that  was  keeping  the  mill   from 


J  Bliss  V.  Baltimore,  etc.  Tel.  Co.,  30  Mo.  App.  103. 
« 9  Exch.  341 ;  8.  C,  26  Eng.  Law  &  Eq.  398. 
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(operating,  it  was  held  that  he  could  not  be  made 
f  responsible  to  the  extent  claimed;   and  the  court, 
I  in  delivering  its  judgment,  said  :     "We  think  the 
I  proper  rule,  in  such  a  case  as  the  present,  is  this : 
I  where  two  parties  have  made  a  contract  \yhich  one 
Lof  them  has  brokyn,  the  damages  which  the  other 
I  party  ought  to  receive,  in  respect  of  sucli  breach  of 
I  contract,  should  be  either  such  as  may  fairly  and 
substantially   be  considered   as   arising   naturally, 
,  according  to  the  usual  course  of  things,  from 
IbucH  breach  of  contract  itself,  or  such  as  may  rea- 
sonably be  supposed  to  have  been   in  the  contem- 
plation of  both  parties,  at  the  time  they  made  the 
.contract,  as  the  probable  result  of  the  breach  of  it. 
Now,  if  the  special  circumstances  under  which  a 
ontract  was  actually  made  were  communicated  by 
pfche  plaintiff'  to  the  defendant,  and  thus  known  to 
I  both  parties,  the  damages  resulting  from  the  breach 
%o(  such  a  contract,  which   they  would  reasonably 
I  contemplate,  would  be  the  amount  of  injury  which 
Iwoald  ordinarily  follow  from  a  breach  of  a  contract 
under   these  special  circumstances  so  known    and 
communicated.     But,  on  the  other  hand,  if  those 
special  circumstances  were  wholly  unknown  to  the 
Lparty  breaking  the  contract,  he,  at  the  most,  could 
■■only  \>fs  supposed  to  have  in  his  contemplation   the 
l«mount  of  injury  which  would  arise  generally,  and 
lin  the  great  nmltitude  of  cases  not  affected  by  any 
epecial  circumstances  of  such  a  breach  of  contract. 
For,  had  the  special  circumstances  been  known,  the 
parties   might   liave    expressly    provided    for    the 
pfareach  of  contract  by  special  terms  as  to  the  dam- 
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ages  in  that  case,  and  of  this  advantage  it  would 
be  very  unjust  to  deprive  them."  * 

§  312.      That  Rule,  as  Explained  iu  a  Lteading  Case 

In  New  York. — In  what  may,  perhaps,  be  regarded 
as  a  leading  American  case,  the  same  rule  of  dam- 
ages was  thus  laid  down  by  Seldon,  J.:  ''The  party 
injured  is  entitled  to  recover  all  his  damages,  in- 
cluding gains  prevented  as  well  as  losses  sustained, 
and  this  rule  is  subject  to  but  two  conditions:  The 
damages  must  be  such  as  maj^  fairly  be  supposed  to 
have  entered  into  the  contemplation  of  the  parties 
when   they  made  the  contract;    that  is,   must  be 
such  as  might  naturally  be  expected  to  follow  its 
violation;  and  they  must  be  certain,  both  in  their 
nature  and  in  respect  to  the  cause  from  which  they 
proceed."*     **The  cardinal  rule,"  said  Earl,  C.  J., 
in  a  statement  of  the  rule  which  has  never  been 
surpassed,  ''undoubtedly  is  that  the  one  party  shall 
recover  all  the  damages  which  has  been  occasioned 
by  the  breach  of  contract  by  the  other  party.     But 
this  rule  is  modified  in  its  application  by  two  others. 
The  damages  must  flow  directly  and  naturally  from 
the  breach  of  contract,  and  thev  must  be  certain, 
both  in  their  nature  and  in  respect  to  the  cause  from 
which  they  proceed.     Under  this  latter  rule,  spec- 

1  The  following,  among  many  other  cases,  where  the  action  wa£ 
against  telegraph  companies  for  errors  or  defaults  in  the  transmission 
of  messages,  affirm  the  leading  proposition  of  the  above  case,  that  such 
damages  are  recoverable  as  may  fairly  be  supposed  to  be  in  the  con- 
templation of  the  parties  as  likely  to  flow  from  a  breach  of  the  under- 
taking. McColl  V.  Western  Union  Tel.  Co.,  44  N,  Y.  Super.  487;  8.  c, 
7  Abb.  N.  C.  (N.  Y.)  151 ;  Candee  v.  Western  Union  Tel.  Co,,  34  Wl«. 
471;  s.  c,  17  Am.  Rep.  462;  First  Nat.  Bank  v.  Western  Union  Tel.  Co.. 
30  Ohio  St.  555;  s.  c,  27  Am.  Rep.  485;  Western  Union  Tel.  Co.  v. 
Graham,  1  Colo.  230;  s.  c,  9  Am.  Rep.  136;  Abeles  v.  W^estem  Union 
Tel.  Co.,  37  Mo.  App.  554.  «• 

«  Griflin  v.  Colver,  IG  N.  Y.  489;  s.  c,  69  Am.  Dec.  718. 
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tiative,  contingent  and  renoote  damages,  which 
annot  be  directly  traced  to  the  breach  coro- 
tlaioed  of,  are  excluded.  Under  the  former 
Tile,  such  damages  are  only  allowed  as  may 
K'  fairly  supposed  to  have  entered  into  the 
ontemplation  of  the  parties  when  they  made  the 
Contract,  as  might  naturally  be  expected  to  follow 
ts  violation.  It  is  not  required  that  tlie  parties 
nust  have  contemplated  tlie  actual  damages  which, 
are  to  be  allowed.  But  the  damages  must  be  such 
Bd  the  parties  may  fairly  he  snpponed  to  have  con- 
templated when  they  made  the  contract.  Parties 
enteringinto  contracts  usually  contemplate  that  they 
rill  be  performed,  and  not  that  they  will  be  violated. 
rhey  very  rarely  actually  contemplate  any  damages 
which  would  flow  from  any  breach,  and  very  fre- 
juently  have  not  sufficient  information  to  know 
ffhat  such  damages  would  be.  As  both  parties  are 
usually  equally  bound  to  know  and  be  informed 
>f  the  facta  pertaining  to  the  execution  or  breach  of 
i  contract  which  they  have  entered  into,  I  think  a 
noro  precise  slateraent  of  this  rule  is,  that  a  party 
I  liable  for  ail  the  direct  damages  which  both  par- 
ies to  the  contract  would  have  contemplated  as 
lowing  from  its  breach,  if,  at  the  time  they  entered 
into  it,  they  had  bestowed  proper  attention  upon 
he  subject,  and  had  been  fully  informed  of  the 
Gaels.'"  This  principle  has  been  thus  well  stated 
t>y  Ai4.F,N,  J.,  in  another  case  in  the  same  State  : 
''Whenever  special  or  extraordinary  damages,  such 
%»  would  not  naturally  or  ordinarily  follow  a  breach, 
have  btjen  awarded  for  the  non-performance  of  con- 
tracta.  whether  for  the  sale  or  carriage  of  gooda,  or 

'l^oB*rt  V.  NewTtfrk,etc.T«l.  Co.,«N.  Y.  M4;  ».  c.,1  Ain.  B<p. 
144,  Utt. 


ph,  it  t^V 


308       ACTIONS   AGAINST  TELEGRAPH    COMPANIEfl, 

for  the  delivery  of  messages  by  telegraph, 
been  for  the  reason  that  the  contracts  have  been 
made  with  reference  to  peculiar  circumstances  known 
to  both,  and  the  particular  loss  has  been  in  the  ecu- 
templation  of  both,  at  the  time  of  making  the  con- 
tract, as  a  contingency  that  might  follow  the  non- 
performance. In  other  words,  the  damages  given 
by  way  of  indemnity  have  been  the  natural  and 
necessary  consequences  of  the  breach  of  contract, 
in  the  minds  of  the  parties,  interpreting  the  con- 
tract in  the  light  of  the  circumstances  under  which, 
and  the  knowledge  of  the  parties  of  the  purposes 
for  which  it  was  made,  and  when  a  special  purpot^e 
is  intended  by  one  party,  but  is  not  known  to  the 
other,  auch  special  purpose  will  not  he  taken  into 
account  in  the  assessment  of  damages  for  the  breach. 
The  damages  in  such  cases  will  be  limited  to  those 
resulting  from  the  ordinary  and  obvious  purpose  of 
the  contract.'" 

^  313.  special  Circniustances  munt  be  Commnnl- 
cated  to  the  Company. — A  negative  brief  statemtnl 
of  this  rule  is,  that  there  can  be  no  recovery  for  a 
loss  arising  from  special  circumstances  not  coratuu- 
nicated  to  the  company  at  the  time  when  the  dis- 
patch is  delivered  to  it  for  transmission,  or  before  it 
has  assumed  the  undertaking,  or  before  the  tiiw 
has  elapsed  within  which  it  has  become  impossible 
for  it  to  perform  it  so  as  to  avoid  loss.'  Unless, 
therefore,  the  language  of  the  dispatch,  as  delivered 
to  the  agent  of  the  company,  shows  its  importance 
or  urgency,  this  must  be  specially  comraunicat«di 

I  Baldwin  V.  United  Slates  Tel.  L'o..  45  N.  T.  744:  ».  C.  e  Am.  R«P- 
165, 169. 

'TbalA  toB8  nrlslag  trom  un communicated  specinl  circuniaUii«^ l* 
not  an  element  of  datnoge  tor  failure  to  tranatnii  a  tek^tun,  &M  Wf*'*_ 
era  Uoioa  Tel.  Co.  v.  Way.  *)  Ala.  542;  s.  c,  i  Soutli.  1 


RULE    IN    HADLEY    V.    BAXENDAI.E.  6W 

herwise  no  more  than  the  cost  o(  sending  the 
lessage  which  the  sender  has  paid  to  the  company 
n  be  recovered," 

$    314.      An    BufirHsb     Case    lu    Illustration    of   the 

iMie, — In  an  English  case,  the  plaintiff  had  con- 
'acted  to  deliver  a  lot  of  shoes  in  London  on  Feb- 
Oary  3d,  1871,  intended  for  the  use  of  the  French 
rmy.  On  delivering  them  to  the  Midland  Railway 
tompany  for  transportation,  he  gave  information  to 
he  latter  company  that  the  contract  required  a  de- 
Ivery  on  that  day,  but  did  not  state  the  special 
lature  of  the  contract.  In  consequence  of  the  de- 
,y  in  the  carriage  of  the  shoes,  the  contract  could 
lOt  be  complied  with,  and  the  goods  were  refused, 
he  market  price  had  not  varied  between  the  day 
hen  the  shoes  were  due  and  that  on  which  they 
'ere  received;  but  it  was  below  the  contract  price, 
which  the  company  was  ignorant.  It  was  held 
hat  the  company  was  not  liable  for  this  difference, 
i  not  having  been  advised  of  the  special  circum- 
Ancos  which  led  to  the  special  loss.' 
§  315.  Ajfi-nt'*  Wlio  Receive  Dispatches  for  Trans- 
il»iiloii  are  Ageutn  to  Receive  8uoli  Information. — It 
'ould  seem,  from  the  nature  of  the  business  of  tele- 
'apb  companies,  that  the  agent  of  such  a  company, 

E pointed  to  receive  messages  for  transmission, 
ould  be  held  to  be  its  agent  for  the  purpose  of  re- 
living any  communication  which  the  sender  of  a 
iCssage  may  desire  to  make  to  the  company  as  to 
16  meaning  of  the  contents  of  the  message,  or  the 
nportance  of  its  accurate  and  prompt  transmission. 
The  company  holds  out  such  agents  to  the  public  as 

»  McC'oU  V.  Wealem  VaUn  Tel.  Co..  44  N.  Y.  Sapnr.  487. 
Rorne  v.  Midland  R.  Co.  L,  R.  7  C.  P.  563.  ooinmaDtcd  on  Id  Wood'i 
lyae  on  DnmRgiM,  {  34. 
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properly   qualified   to   make  contracts  to  transi 
messages.     They  aro  in  a  position  to  know  of  e 
reason    which  exists   why  a  message   may   not  1 
promptly  transmitted.      They  must  have  sufiicia 
intelligence  to  understand  the  explanation 
the  sender  desires  to  give.      From  their  position  tin 
have  more  easy  access  to  their  superior  officers  t 
he  has;  and,  therefore,  if  it  hecome  necessary,  c 
more  easily  communicate  with  them.     If  a  questjd 
should  arise  as  to  the  propriety  of  accepting  a  r 
sage  for  transmission,  at  the  time  when   it  is  tea 
ered,  it  would  be  comparatively  easy   for  them  i 
telegraph  for  and  receive  instructions  touching  I 
matter;  while,    if   the   contrary   were   the  rule,  5 
would  result  that  the  sender  of  an  important  i 
sage,  in  order  to  protect  himself,  must  first  < 
municate  with  the  officers  of  the  company,  who  may 
be  in  a  distant  city,  explain  to  them  the  nature  and 
importance  of  the  message,  and  receive  from  theit 
permission  to  transmit  it,  by    wliich  time  the  piU 
poses  of  his  telegram  may  have  entirely  failed. 
is  believed  that  all  the   decisions  which   adopt  t 
rule  of  Hadl^y  v.  Baxendale  proceed  on   the  tail 
assumption  that  the  agent  for  the  purpose  of  recola 
ing  the  dispatch  for  transmission  is  the  agent   wifl 
implied  authority  to  receive  such  a  communicatia 
from  the  sender  of  the  dispatch. 

^   316.      Con«^'luHiuas  Flowiu^  from  thpse   Halea.^ 
An  attentive  survey  of  the  cases  in  which  these  rul^ 
have  been  applied  will  lead  us  to  the  following  c 
elusions:   1.  In  all  cases  where  actual  damages — t 
is,  damages  beyond  those  stipulated  against  in 
message — are  recoverable,  the  company  will  be  1 
ble  for  all  damages  which  are  the  direct  result  of  a 
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affirmative  action  which  the  person  addressed  was 
induced  to  take  bv  the  erroneous  transmission  of  the 
message,  provided  that,  from  the  terms  of  the  mes- 
sage itself,  or  from  information  communicated  to  the 
defendant  at  or  before  the  time  it  was  delivered  to  the 
defendant,  or  otherwise,  the  company  was  apprised 
that  the  character  of  the  communication  was  such 
as  might  lead  to  such  action.'  2.  Where  the  mes- 
sage on  its  face  was  designed  to  prevent  certain  con- 
templated action,  and  the  company  was,  from  its 
terms  or  otherwise,  formally  apprised  that  such  was 
its  purpose,  yet,  in  consequence  of  the  default  of 
the  company  in  faiHng  to  transmit  it  correctly,  or 
in  failing  to  deliver  it  within  a  reasonable  time,  such 
contemplated  action  was  not  prevented,  the  com- 
pany will  be  liable  for  the  resulting  damages.*  3.  But 
that  the  company  will  not  be  liable  in  any  case  for 
damages  from  the  gain  of  advantages  or  profits  or 
the  prevention  of  disadvantages  or  losses,  which 
might  or  might  not  haye  taken  place,  according  to 
uncertain  contingencies,  if  the  dispatch  had  been 
correctly  transmitted,  on  the  one  hand,  or  seasona- 
bly delivered  on  the  other.' 

*  Po9t,  §  335,  et  8eq» 

«  Plt>*(,  f  323. 

»  Post,  §  346,  et  stq. 
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Article  II.— PROXIMATE  AND  REMOTE  DAMAGES. 

Section. 

318.  Only  Direct  or  Proximate  Damages  Recoverable. 

319.  Damages  Due  to  the  Operation  of  an  Intervening  Cause. 

320.  Intervening  Fraud  of  a  Third  Person. 

321.  Non-Delivery  of  Message  Asking  for  Information. 

322.  Error  in  Message  Notifying  Date  of  Trial  of  a  Cause. 

323.  Non-Delivery  of  Message  Requesting  Postponement  of  a  Judi- 

cial Trial. 

324.  Other  Instances  of  Damages  too  Remote. 

325.  Loss  of  Fee  by  a  Professional  Man. 

326.  Losing  a  Chance  of  Obtaining  Employment. 

327.  Plaintiff  Failing  to  Obtain  Employment.— Rule  under  Indiana 

Statute. 

328.  The  Same  Subject :    Nebras)<a  Statute. 

329.  Loss  of  Opportunity  to  Save  Debt  by  Attachment. 

330.  Operator    Fraudulently    Withholding     Message    Announcing 

Failure  of  Bank. 

331.  Right  to  Recover  the  Cost  of  Sending  Message. 

§  318.      Only   Direct    or   Proximate  Damages   Be- 

coverabie. — If  we  keep  in  mind  the  proposition, 
applicable  in  every  case  except  where  the  damages 
are  liquidated  by  statute  or  by  the  contract  of  the 
parties,  or  where  exemplary  damages  are  given, 
that  the  damages  must  be  the  natural  and  director 
proximate  consequences  of  the  default  complained 
of,  we  shall  have  the  rule  by  which  to  solve  the 
difficult  question  as  to  the  measure  of  damages 
which  arise  in  actions  of  this  kind  ;*  but  we  shall 

1  The  expression  is  constantly  met  with  in  judicial  opinions  on  this 
snhject,  that  the  sender  of  a  telegram  is  entitled  to  such  damages  tf  ^ 
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not  be  prepared  to  make  an  intelligent  application 
of  it,  unless  we  give  attention  to  the  precedents 
established  by  the  most  authoritative  legal  judg- 
ments. Indeed,  the  rule  in  Hadley  v.  Baxendale'  is 
one  of  the  familiar  forms  of  expressing  the  well- 
known  theory  of  proximate  and  remote  cause  when 
applied  to  the  question  of  the  damages  resulting 
from  the  breach  of  contracts ;  and  it  has  been  ex- 
plained by  saying  that  if  the  consequences  resulting 
to  the  sender  of  the  message,  from  the  failure  of  the 
company  to  deliver  it,  are  not  the  ordinary  result  of 
Buch  failure,  and  could  not,  therefore,  have  been  in 
the  contemplation  of  either  party  when  the  company 
undertook  to  transmit  it,  the  company  will  not  be 
liable  for  such  consequences,  but  only  for  nominal 
damages  for  its  default." 

^  319.  Damages  Due  to  the  Operatiou  of  an  lu- 
tervening  Cause. — The  maxim  causa  proxima  non 
remota-  spectator  applies  where  the  telegraph  com- 
pany is  in  default,  but  where  its  default  is  made  in- 
jurious to  a  party  only  by  the  operation  of  some 
other  intei'iiening  cause.  Jn  such  a  case,  the  appli- 
cation of  the  rule  embodied  in  the  above  maxim 

ould  relieve  the  company  from  liability.  Thus, 
where  a  telegram  was  sent  by  the  defendant's  line 
to  the  plaintiff,  asking  for  $500,  and,  by  the  negli- 
gence of  the  defendant's  employees,  the  message 
was  changed  to  $5,000,  which  sum  the  plaintiff  sent 

tbe  natural  and  proxinutCf  consequence  ot  the  corapsoj'B  negligence. 

PeKTsni  V.  Western  Union  Tel.  Co.,  100  N.  C.  28;  Western  Union  Tel. 

Co.  V.  Edsall,  74  Tex.  329;  b.  c,  13  S.  W.  Bep.  41 ;  Western  Union  Tel. 

Co.  V.  Brwache.  73  Tex.  654;  9.  c,  10  S.  W.  Rep.  734;  Gulf.  etc.  R.  Co. 
L  ».  WUson,  69Tes.  730;  s.  c.  7  8.  W.  Rep.6S3;  Parts  v.  Alta  Csllfornia 
KTel.  Co.,  13  Cal.  422;  s,  c.  73  Am.  Dec.  689. 
^1    <9Excb.  341;  s.  c.,26£ng.  Law  &  Eq.  398;,  ante,  £  311. 
^^  'Smiai  T.  WMlam  Union  Tri.  Co.,  SB  Ky.  IM;  a.  C,  *  Am.  St.  Bep. 
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to  the  person  who  had  telegraphed,  and  he  i 
sconded  with  it,  it  was  held,  in  an  action  against 
the  telegraph  company,  by  the  New  York  Court 
of  Appeals  (reversing  the  lower  court),  that  the  (l^ 
fendant's  negligence  was  not  the  proximate  cause  rrf 
the  Io3s,  as  the  embezzlement  of  the  money  did  tiol 
naturally  result  therefrom,  and  could  not  reason- 
ably have  been  expected.'  We  may,  however,  take 
leave  to  doubt  the  soundness  of  another  deciaioD. 
which  charged  the  telegraph  company  with  liability 
for  a  negligent  failure  to  deliver  a  message  from  a 
son  to  his  mother,  stating  that  he  was  very  sick  and 
requesting  her  to  come  to  him  immediately,  whtre 
the  mother  was  unable  to  go  on  the  first  train  which 
departed  after  receiving  the  message,  which  trai*! 
would  have  taken  her  there  in  time,  but  was  oul)' 
able  to  go  on  a  later  train  which  would  have  tak^ 
her  there  in  time  but  for  the  fault  of  the  railroad 
company :  such  intervening  fault  being,  in  t^*** 
opinion  of  the  court,  no  defense  to  the  telegni 
company  when  sued  for  its  negligent  failure  lol 
liver  the  message.' 

^  320.      Intervening    Fraud   of   a    Tlifrd    Purso^ 

Suppose  that  there  is  offered  to  a  bank  for  discott 
draft  drawn  upon  a  distant  firm.  Suppose  that'l 
bank,  through  its  cashier,  before  doing  so,  wriU 
letter  to  a  correspondent  at  the  place  where  the  fin 
resident,  making  such  inquiries  as  it  deems  needful, 
in  order  to  determine  whether  it  will  discount  the 
draft  or  not.  Suppose  that  in  this  letter  the  bank 
directs  its  correspondent,  if  everything  is  satisfac- 
tory not  to  telegraph:  but  otherwise,  to  telegrad 

'  Lowery  v.  WeMern  Union  Tel.  Co.,  60  N,  Y.  188. 

'Loper  V,  Wesiem  Union  Tel.  Co.,  70  Tex.  «89;  s.u.,8S.T 
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Buppose  further  that  the  correspondent,  after  making 
nquiries,  sends  to  the  bank  a  dispatch  like  the  fol- 
Owitig  ;     "  Parties  will  accept  if  bill  of  lading  ac- 
ompanies  the  draft."     Suppose  that  the  telegraph 
lompany  negligently  fails  to  deliver  this  dispatch 
t  all,  and  that,  in  consequence  of  this  negligence, 
lie  bank,  not  getting  the  telegraphic  information 
fchich  it  advised  its  correspondent  to  send  in  case 
fcoything  was  unsatisfactory,  discounts  the  draft, 
puppose,  further,  that  the'drawer  of  the  draft,  as 
ion  as  he  obtains  the  money,  disappears,  and  that 
Birlien  the  draft  is  presented,  not  being  accompanied 
why  a  bill  of  lading,  and  the  drawer  having  no  funds 
1  the  hands  of  the  drawees,  it    is  dishonored.     On 
hese  facts,  can  the  bank  maintain  an  action  against 
telegraph     company  for    more    than    nominal 
damages,  or  for  anything  at  all  ?     It  has  been  held, 
on  substantially  tliese  facts,  that  the  telegraph  com- 
pany is  not  liable  to  the  bank  for  substantial  dama- 
ges,   on    the  ground    that    the    damages    were    too 
remote.     They  were  produced    by  the    ■hUervening 
vrong  of  a  third  person,  to-wit,  a  person  who  was 
neither  the  sender  of  the  dispatch  nor  the  person  to 
Vfeum  it  was  sent,  but  an  outside  person  about  to 
Java  a  business  transaction  with  the  bank.  The  name 
r  this  man  was  Lowshe,  and  the  court  said  of  wliat 
B  did  :     "  Clearly  the  failure  in  the  message  was 
pot  the  moving  cause  that  induced  Lowshe  to  obtain 
116  discounts  and  pocket  the  money;  neither  would 
hedeliuquency  of  the  telegraph  company  have  oc- 
laioned  any  damage,  had  Lowshe  evidenced  that 
integrity  which,  in  a  virtuous  mind,  would  have  in- 
|doced  the  return  of  the  money  to  the  Irnnk.     The 
lose  wa»  occasioned  by  two  causes :  the  ehort-coraing 
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of  the  telegraph  company  in  not  delivering  the 
message,  and  the  still  shorter  coming  of  Lowehe  in 
appropriating  to  himself  what  belonged  to  some- 
body else."  And  it  was  held  that  the  plaintiff  W8S 
entitled  to  recoyer  nominal  damages  only.'  The 
decision  of  tlie  court  is  supported  on  another  ground, 
stated  in  a  number  of  cases  cited  in  the  opinion,  to- 
wit,  the  rule  in  Hadley  v.  Baxendale,  elsewhere  dis- 
cussed.' There  was  nothing  in  the  dispatch  which 
the  company  failed  to  deliver  which  had  a  tendency 
to  apprise  it  that  some  irresponsible  person  was 
about  to  draw  a  draft  on  sombody,  and  that  such  a 
state  of  facts  existed  that  the  bank  would  cash  the 
draft  unless  this  dispatch  was  received,  and  that 
when  the  irresponsible  person  thus  obtained  the 
money  of  the  bank  he  would  run  away  with  it. 

^  321.  Non-DeliTery  of  Messttge  Askiu)?  for  Infor- 
matiou. —  The  results  which  flow  from  the  non- 
delivery of  messages  asking  for  information  iipoQ 
which  to  base  some  undisclosed  contemplated  action, 
in  consequence  of  which  non-delivery  no  reply  is 
sent  and  the  information  is  not  received,  must  he 
placed  in  the  category  of  remote,  contingent  "f 
problematical  damages,  which  are  not  recoverable. 
They  fall  within  the  rule  elsewhere  stated,'  that  the 
damages  will  be  limited  to  those  resulting  from  the  ^ 
ordinary    and   obvious   purpose  of   the   mesu 


1  Flret  Mat.  Bank  t.  Western  Uuion  Tel.  Co.,  30  Ohio  Si.  5$$;  fl^ 
Am.  Rep.  485,  491. 

'Ante,  §  311. 

Mnte,  §311. 

•Hadlej' V.  Boxeudale,  9Exob.341;  Coiy  v.  Tbames  tron  Vfvii 
B.  3  Q.  B.  181 ;  Leonard  v.  New  York,  etc.  Tel.  Co.,  41  N,  Y.  M4:  S.tf 
1  Am.  Rep.  446;  Messraore  v.  New  York,  etc  Co..  40  N.  Y.  422;  Dnltol 
States  Tel.  Co.  v.  OUdereleVB.  39  Hd.  233 ;  Oriftln  v.  Colwr,  16  S-  3 
iH9.  493 ;  Landsberger  v.  MagDetic  Tel.  Co..  33  Barb.  (N.  T.)  i 
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pplying  this  rule,  a  judgment  for  $1,200  damages 
ns  reversed,  wheru  the  case  was  as  follows :  A  tele- 
am  was  presented  at  Ogdensburg,  New  York,  for 
alivery  at  RousevUle,  in  Pennsylvania,  as  follows: 
Telegraph  me  at  Rochester  what  that  well  is  doing. ' ' 
be  telegram  was  misdelivered,  and  was  not  re- 
lived until  several  days  afterwards.  Not  hearing 
om  the  person  to  whom  it  was  sent,  the  sender 
icepted  a  previous  offer  of  $3,800  for  his  interest 
I  the  oil  well  referred  to  in  the  telegram.  A  few 
inutes  after  this  sale  was  effected,  the  plaintiff 
■ceived  the  following  telegram  from  the  person  of 
hom  the  previous  inquiry  had  been  made  :  "  Well 
owing  eighty  barrels.  New  well  pumping  twenty- 
barrels.  Can  sell  your  interest  for  $5,000. 
lelegraph  me  refusal  for  ten  days.  Have  Perry 
ansfer  to  me."  Evidence  was  admitted,  over  the 
sfendant's  objection,  that  the  plaintiff  told  the 
serator  at  Ogdensburg,  when  he  delivered  the  first 
ilegram,  that  he  had  received  an  offer  of  $3,800  for 
le  property  and  wanted  to  get  an  answer  from 
ouseville  to  prevent  his  selling  at  that  price,  if 
lere  were  more  favorable  prospects  in  regard  to  the 
operty.  In  addition  to  the  reasons  founded  on 
le  rule  in  Uadley  v.  Baxendale,'  as  above  stated. 
le  court  gave  what  in  this  case  would  seem  to  be  a 
Btt«r  reason,  in  the  following  language  in  its  opin- 

,  delivered  by  Allex,  J.:  "  Indeed,  I  doubt  if 
nder  any  construction  of  tlio  contract,  or  in  any 
lew  of  the  rights  and  obligations  of  the  partiee, 
ich  damages  could  bo  recovered  by  the  plaintiffs, 

the  result  of  the  non-delivery  of  the  meHsage. 
bey  are  qaito  too  remote,  and   depeiit)  upon  too 
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many  contingencies.  H^d  the  message  been  received, 
the  agent  might  or  might  not  have  answered  it;  and 
what  the  answer  would  have  been  cannot  certainly 
be  known.  The  answer  might  or  might  not  have 
been  received  by  the  plaintiffs  at  Rochester,  and, 
if  received,  it  is  conjectural  what  might  have  been 
the  action  of  the  plaintiffs  thereon.  Again,  the 
sale  without  an  attempt  to  obtain  further  informa- 
tion was  the  voluntary  act  of  the  plaintiflfe,  neither 
caused  nor  encouraged  by  the  act  or  default  of  the 
defendant.  The^  mere  assertion  to  the  operator  at 
Ogdensburg,  had  he  been  the  agent  of  the  defend- 
ant, that  they  would  sell  if  no  answer  was  received 
to  the  message,  did  not  relieve  them  of  the  duty 
resting  upon  all  persons,  for  whose  losses  others 
may  be  liable  to  respond,  to  take  all  reasonable 
measures  to  avoid  loss  or  to  diminish  the  damages 
that  may  occur.''* 

§  322.      Error  In  Messagre  Notifying  Date   of  Trial 

of  a  Cause. —  Where  the  plaintiff  was  under  a 
recognizance  to  appear  as  a  witness  in  a  cause 
pending  in  a  court  at  a  distant  place,  and  counsel 
in  the  case  deposited  with  the  telegraph  company 
a  dispatch  notifying  him  that  the  cause  was  set  for 
trial  on  the  17th  of  the  month,  but  the  dispatch,  as 
delivered  to  the  plaintiff,  read  the  7th, — it  was  held 
that  he  was  entitled  to  recover  his  reasonable  ex- 
penses in  going  to  and  from  the  trial,  and  the  value 
of  his  time  ;  but  that,  there  being  no  evidence  that 
the  company  had  notice  of  special  circumstances 
connected  with  the  sending  of  the  message,  it  was 
not   liable   for  loss  to  plaintiff  resulting  from  the 

1  Baldwin  v.  United  States  Tel.  Co.,  45  N.  f.  744;  a.  c,  6  Am.Bep. 
165, 172. 
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icessity  of  shutting  down  his  mil!,  idleness  of  liis 

i,  etxj.,  during  his  absence.' 
9  323.     Non-Delivery    of     n     AlesHage    BequcHtlng 
ostponement   of   a   Judlctnl    Trial. —  In    a    case    in 
[ew  York,  the  plaintiff  entrusted  to  the  defendant, 
telegraph  company  at  the  city  of  New  York,  for 
ransmission    hy    telegraph,  a  message  directed  to 
lis  attorney  at  Buffalo,  as  follows :     "Hold  my  case 
ill   Tuesday   or  Thursday.     Please   reply."     The 
iftintiflf,  at  the  same  time,  informed  the  servant  of 
le  company  M'ho  had  charge  of  the  receipt  of  mes- 
;es  for  transmission,  that  the  message  related  to 
cause  in   Butl'alo  that  was   expected  to  be  called, 
ind  that  it  was  of  great  importance  that  the  party 
jnding  it  should  get  a  reply  the  next  day,  in  order 
lat  he  might  know  when  to  go  to  Buffalo.     The 
lessage  was  never  sent  at  all.     The  plaintiff  waited 
ir  a  reply  and  received  none;  and,  supposing   that 
Q  adjournment  of  the  case  could  not  be  procured, 
eut    with   his   counsel    to    Buffalo,  to  attend   the 
■ittl,  and  found  that  the  case  had  been    adjourned, 
I»>  was,  accordingly,  obliged  to  go  again  t<i  Buffalu 
with  his  coansel  to  attend   at  the  trial   at  the  ad- 
journed day.     It  was  held  that  he  was  entitled  to 
recover  as  damages,  not  only  the  expense  of  hiviselj 
ami  iionnnel  on  the  first  journey  to  Buffalo,  but  also 
thc/ce  which  he  was  obliged  to  pay  his  counsel  for 
going  there   the   next   time.     The  court  reasoned 
that  it  was  a  natural  inference  for  the  plaintiff  to 
draw  from  the  failure  tn  receive  a  reply,  that  the 
party  addressed  was  absent  from  Buffalo,  and  that 
liis  message  had  failed  to  accomiiUsh  its  object,  for 

>  WvMvm  Uainn  Tel.  Co.  v.  8bort,  53  Ark.  434;  «.  o.,  »  I,.  K.  A.  744; 
HIUll.  At-«rp.  I..  J.  11;  14  S.  W.  Hep-  UH. 
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which  reason  the  attendance  of  himself  and  couDsel 
at  Buffalo  was  required.  ''This  was  a  more  natural 
and  reasonable  inference  to  draw,  and  to  act  upon, 
than  to  infer  that  the  reason  why  no  reply  had 
been  received  was  because  the  defendant  had  not 
sent  the  message,  especially  as  the  object  and  im- 
portance of  it  had  been  made  known  to  the  telegraph* 
company  when  it  was  delivered  to  him  for  the 
transmission.''  * 

^  324.      Instances   of  Damagres   too  Beniote.-~The 

damages  have  been  held  too  remote,  contingent, 
problematical,  and  hence  not  recoverable,  in  the 
following  cases  :  Where,  owing  to  the  delay  of  a 
telegraph  company  in  delivering  a  dispatch,  a  barge 
did  not  reach  a  lot  of  staves  in  time  to  prevent  their 
being  lost  by  a  flood;*  where  there  was  delay  in  de- 
livering a  telegram,  announcing  the  death  of  a 
person,  without  giving  the  company  notice  of  his 
relationship  to  the  person  addressed,  in  consequence 
of  which  the  person,  a  brother  of  the  deceased, 
failed  to  attend  the  funeral ;  *  where  the  plaintiff, 
by  reason  of  the  non-delivery  of  the  message,  was 
obliged  to  take  a  rough  vehicle  instead  of  the/awt7.y 
carriage,  in  consequence  of  which  he  received 
sundry  bruises.^  So,  it  has  been  held  that  a  telegraph 
company,  failing  to  deliver  a  message  ordering  a 
saw,  is  not  liable  for  damages  in  consequence  of  a 
mill  lying  idle  for  want  of  it,  where  the  message  did 
not  show  for  whom  the  article  was  intended,  and 

1  Sprague  v.  Western  Union  Tel.  Co.,  6  Daly  (N.  Y.),  200;  8.  c,  af- 
firmed on  this  opinion,  67  N.  Y.  590. 

« Bodkin  v.  Western  Union  Tel.  Co.,  31  Fed.  Rep.  134. 

8  Western  Union  Tel.  Co.  v.  Brown,  71  Tex.  723;  s.  c,  2  L.B.  A. 
766;  10  S.  W.  Rep.  32. 

*  McAUen  v.  Western  Union  Tel.  Co.,  70  Tex.  243;  s.  c,  7  S.  W. 
Rep.  715. 
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le  telegraph  agent  did  not  hnow  that  the  mill  was 
nng  idle  on  that  account.'  So,  where  the  plaintiff 
int  a  telegram  requesting  R.  to  meet  him  at  C,  on 
aturday  night,  and  the  dispatch  was  not  delivered, 
petition  in  an  action  against  the  telegraph  com- 
iny,  alleging  that  by  his  negligence  he  was'put  to 
tpense  in  hiring  a  conveyance  to  go  from  C.  to 
..'s  home,  and  back  again ;  that  by  loss  of  time  he 
liled  to  meet  important  engagements;  and  that,  by 
Bason  of  exposure,  his  health  was  greatly  impaired 
■s  held  bad  on  demurrer,  the  damages  being 
VD  remote,  conjectural,  and  not  in  contemplation 
f  the  parties  as  a  consequence  of  a  breach  of  the 
intract.'  So,  the  loss  of  a  note  which  plaintiff" 
reTS  his  father  ivo^ild  have  given  him,  had  he  been 
ble  to  see  him  before  his  death,  has  been  held  a 
msequence  too  remote  to  sustain  a  claim  for 
images.* 

^  325.      LoHS    of  Fee    by    a     Professioaal    Man, — 

Hiere  a  telegram  is  sent  to  a  person  summoning  him 
I  perform  a  certain  service,  and,  in  consequence  of 
B  not  being  seasonably  delivered,  he  loses  the  job, 
»  to  speak,  the  measure  of  his  damages  seems  to 
B  what  he  would  have  been  able  to  make  out  of  the 
lb,  if  the  dispatch  had  been  duly  delivered  to  him, 
es  what  he  actually  did  make  during  the  time. 
!bis  is  illustrated  by  a  case  where  a  telegram  was 
nt  to  a  physician  summoning  him.  but,  through 
.0  negligence  of  the  company,  it  was  not  delivered 

EUloll  V,  Western  Union  Tel.  Co..  75  Tex.  18;  s.  C,  12  S.  W.  Bep. 

•  WeMern  Union  Tel.  to.  v.  Smith,  76  Tex.  253;  8.  c„  13  8.  W.  Bep. 

■Cbapoun  v.  Western  Union  Tel.  Co.  (K)-.].13S.  W.  Bep.  8S0;s.c., 
An.  A  Eng.  Corp.  Cm.  620. 
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to  him  until  it  was  too  late  to  miikc  the  visit,  and 
until  after  the  ordei'  had  been  eouiiteruiamled. 
There  was  testimony  that  a  reasonable  compensa- 
tion for  the  services  expected  to  be  performed  by 
the  physician  would  have  been  S5U0,  and  that  the 
Bender  of  the  message  was  solvent.  It  was  held, 
that  the  difference  between  such  sum  and  what  Ihv 
physician  earned  during  the  time  that  he  would 
have  been  absent  on  such  visit,  was  the  measure  uf 


^  326.  Losing  'a  Chance  of  Obtaintng  Emplor 
ment. — The  rule  is  the  same  where,  through  theneg- 
ligence  of  the  telegraph  company  in  not  deliveringa 
dispatch,  the  plaintiff  fails  to  obtain  a  salaried  posi- 
tion which  is  tendered  to  him:  the  measure  of  his 
damages  is  the  difference  between  the  amount  of 
such  salary  and  theamount  actually  earned  by  him, 
during  the  periodof  the  tendered  employment.'  But 
where,  in  consequence  of  such  a  failure,  the  plaint- 
iff lost  the  chance  to  work  by  the  day  for  a  period 
of  time  not  stipulated,  it  was  held,  that  the  com- 
pany was  liable  in  nominal  damages  only.'  Bui, 
with  due  respect  to  this  court,  it  should  seem  thai 
the  plaintiff  was  entitled  to  recover  at  least  what  he 
would  have  obtained  for  one  day's  work.  Beyond 
that,  it  might  well  be  held,  in  conformity  with  prin- 
ciples already  discussed,  that  everything  was 
ulative  or  contingent. 

§   327.      Plaintiff  Failing  to  Obtain  Emplojrrai     

Kule  rndor  Iiitliana  Statute. — A  statute  of  Jndi«* 
contained  this  provison :  "Telegraph  companies 
shall  be  liable  for  special  damages  occasionedi 

■  Western  Union  Tel.  Co.  v.  LobkwIH  (N.  M.).  21  P»o.  ] 
»  Weatem  Union  Tel,  Co.  v.  Vslentlne.  18  ill.  App.  87. 
>  Merrill  v.  Western  Union  Tel.  Co.,  7SMe.  B7. 
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iilure  or  negligence  of  their  operators  or  servants 
receiving,  copying,  transmitting,  or  delivering 
spatches,  or  for  the  disclosure  of  the  contents  of 
ny  private  dispatch  to  any  person  other  than  to 
hom  it  was  addressed,  or  his  agent.'"  Under  this 
tatute.  an  action  was  brought  against  a  telegraph 
ompany  to  recover  the  damages  which  the  plaintiff 
lad  sustained  by  the  failure  "of  the  company  to  de- 
,ver,  within  a  reasonable  time,  a  telegram  directed 
irom  a  place  without  the  State  of  Indiana,  to  the 
ilaintiff  at  a  place  within  that  State;  by  reason  of 
hich  negligence  the  plaintiff  had  failed  to  obtain 
mployment  as  a  steamboat  pilot  at  certain  wages 
er  month,  for  a  trip,  and,  if  he  suited,  for  the 
lason.  He  did  not,  in  fact,  obtain  employment 
or  some  time  thereafter,  and  the  sender  of  the  mes- 
ige  was  not  acting  as  his  agent  in  sending  it.  It 
as  held  that,  under  the  stalnte,  the  plaintiff  was 
intitled  to  recover,  although  no  contract  relation 
cisted  between  him  and  the  telegraph  company, 
nd  also  that  the  damages  sought  by  the  action 
■ere  irot  remote  or  speculative.  The  court  said, 
imong  other  things:  "This  section  is  clearly  broad 
aiough  to  authorize  a  person,  to  whom  a  dispatch 
sent,  to  recover,  in  a  proper  case,  though  the  re- 
tion  of  contractors  does  not  exist  between  him 
,nd  tbe  company.  With  regard  to  the  damages, 
ihey  are  neither  remote  nor  speculative.  We  gather 
'om  the  evidence  that  the  plaintiff  would  have  re- 
ilize<I  from  tlie  employment  at  least  $150  per  month, 
;d  it  is  clear  that,  but  for  the  alleged  negligence 
t(  defendant  in  failing  to  deliver  the  dispatch  in  a 
lasouablc  time,  he   would  have  obtained  the  era- 

\  G»v.  &  Uonllml.  St.,p.  (!n,sa;  Bev.  .<t.  Ind,  18SS,  H'"- 


ployment.  His  failure  to  receive  the  employmes 
was  the  direct  result  of  the  delay  in  delivering  s 
dispatch."  The  court,  therefore,  affirmed  a  jii 
ment  for  $210.'  In  a  later  action  under  the  s 
statute,' against  a  telegraph  company  forfailiugto 
deliver  a  message,  the  plaintitf  alleged  and  gave 
evidence  tending  to  show  that  he  was  thrown  oulof 
an  employment  in  which  he  could  have  made  two  dol- 
lars per  day.  An  instruction  that  plaintiff's  dam- 
ages would  be  two  dollars  per  day  from  the  date  nf 
sending  the  message  to  the  institution  of  the  suit, 
deducting  for  Sundays,  and  such  amount  as  he  had 
earned  or  might  have  earned  by  reasonable  diligence 
in  seeking  other  work — was  held  sufficiently  favora- 
ble to  the  defendant.' 

§  328.  The  Same  Subject — Nebraska  Statute.— 
Under  the  statute  of  Nebraska,*  making  a  telegrapii 
company  liable  for  all  damages  arising  from  its  fail- 
ure to  transmit  correctly  messages  intrusted  to  it, 
notwithstanding  any  condition  in  its  printed  blanks 
exempting  it  from  such  liability,  such  company  is 
liable  for  the  damages  sustained  by  a  person  who 
lost  a  promised  situation  by  reason  of  the  incorrect 
transmission  of  a  message  to  a  point  without  the 
State,  though  the  blank  used  by  plaintiff  contaiued 
a  condition  limiting  the  company's  liability  for  fail- 
ure to  deliver  an  unrepealed  message  correctly  I 
the  amount  received  for  the  same.° 


'  Western  Union  Tel.  Co.  v.  Fenloa,  52  Ind.  !. 
'Rev.  SI.  Ind.  188S,  §4177. 

•  Weslcrn  Union  Tei.  Co.  v.  McKltiben,  114  Inil.  nil ;  s.  C,  14  J 
Rep.  8S4. 

•  Comp.  St.  Neb.  cb.  89a.  §  12. 

•  Kemp  \.  Western  Union  Tel.  Co.  (Neb.) ,  44  N.  W.  Rep.  lofti. 


329.  Lo»B  of  Opportuuity  to  Save  Debt  by  At- 
chtnent. — In  a  case  in  California,  the  plaintiflTs 
ent  telegraphed  to  him,  informing  him  of  the  fail- 
re  of  a  firm  which  was  indebted  to  him,  and  in- 
quiring the  amount  of  the  debt.  The  plaintifT  de- 
livered to  the  telegraph  company  a  telegram  in  re- 
ply, stating  the  amount  of  the  debt,  and  directing 
Ihe  agent  as  follows:  "Due,  $1,800.  Attach,  if  you 
Can  find  property.  Will  send  note  by  to-morrow's 
Btage.*'  The  company,  through  gross  negligence, 
foiled  to  send  this  reply,  and  other  creditors  seized 
tfie  whole  property  of  the  failing  debtors.  It  was 
iield  that  the  plaintiff  would  be  entitled  to  recover 
the  amount  of  his  debt  from  the  telegraph  company, 
if  he  lost  it  in  consequence  of  the  company's  neg- 
lect.' Ithas  been  pointed  out,  that  here  the  dispatch 
Hrhich*  the  company  failed  to  deliver  contained  in- 
formation of  the  (imonnl  of  the  plaintifPs  debt,  and 
(ras  in  terms  sufficient  to  apprise  the  company  of 
irhat  he  might  loee  by  their  failure  to  deliver  the 
Message  promptly,  which  would  be  sufficient  to 
ning  the  case  within  the  rule  of  Hadlei/  v.  Baxen- 
hiU,  as  already  stated.'  In  a  case  in  the  court  of 
iommon  pleas  of  the  city  of  New  York,  a  court 
irbich,  though  not  of  final  jurisdiction,  has  been 
i^^rded  as  of  high  authority,  the  plaintiffs  sent 
br  transmission  a  message  to  the  defendant's  office 
D  New  York  addressed  to  an  attorney  in  Providence, 
llhode  Island,  directing  him  to  attach  a  house  and 
Ot  in  that  city  of  one  B.,  who  was  then  tempo- 
ftrily  absent  from  Rhode  Island,  for  a  debt  of 
(12,000,  due  by  B.'s  firm  to  the   plaintiffs.     The 

•iilWonila  T«l.  Co.,  13   Cal.  42:i;  s.  c.  7a   Am.   Dec. 
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message  was  brought  to  the  defendant's  office  at  ImlT 
past  eight  p.  m.  The  office  was  then  closed  fortlie 
ordinary  transaction  of  business.  But  their  agent 
was  told  that  the  message  was  important;  thatua-- 
less  it  was  sent  and  delivered  at  once  it  would  I 
of  no  use;  that  the  object  of  it  was  to  get  an  al^ 
tachment  upon  property  in  Providence;  that  uules! 
it  was  made  before  the  Stonington  train  reached  the 
Rhode  Island  State  line,  it  would  do  no  good;  and^ 
that  the  agent  would,  consequently,  see  the  impop^ 
tanee  of  the  matter  and  why  the  senders  were* 
urgent.  The  clerk  of  the  telegraph  company  flu-'" 
swered  the  plaintiffs  messenger  that  the  message 
would  he  sent  and  delivered  as  the  plaintiffs  desired, 
and  that  he  would  not  take  the  money  if  he  thought 
there  was  any  doubt  about  it.  The  message  was 
sent  at  ten  minutes  past  nine,  with  directions  from 
the  operator  in  New  York  to  send  it  in  haste.  It 
was  received  by  the  operator  in  Providence  at  half 
nine  p.  m.  This  operator  was  at  the  time  engag*^ 
in  receiving  reports  for  the  press,  which,  by  statut^i 
had  precedence  overall  other  matter.  He  answeC^i 
the  New  York  operator  that  it  could  not  be  senttl 
night,  as  the  delivery  boy  had  gone  home. 
New  York  operator  replied  that  it  must  be  sentlJ 
night,  and  the  Providence  operator  responded  bj^' 
sign  expressing  his  concurrence.  The  Provide* 
operator  was  engaged,  without  cessation,  in  ret 
ing  newspaper  reports  until  half  past  11  p.  si.,  wt:^^ 
he  had  the  message  copied  and  sent  to  the  attorn^ 
When  the  attorney  received  it,  it  was  too  lata 
have  the  attachment  made,  before  the  arrival  of  ^ 
who  returned  to  Rhode  Island  in  the  Stoning 
train  that  morning.  The  plaintiflTs,  by  reason  of  t 
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ilay,  lost  the  advantage  of  securing  their  debt  by  an 
ttachment  upon  B.'s  house  and  lot.  which  was 
'ortli  over  $12,000.  The  firm  of  which  B.  wasamem- 
ir  afterward  went  into  bankruptcy,  andall  that  the 
Jaiutifls  recovered  upon  their  debt  from  the  bank- 
ipt  estate  was  $o.00(J.  On  tliis  state  of  facts,  it  was 
(Id  that  the  plaintiffs  were  not  bound  to  exhaust 
aeir  legal  remedy  against  their  debtors,  by  the  re- 
very  of  a  judgment  and  the  issuing  of  an  execu- 
lon,  before  bringing  an  action  against  the  telegraph 
impany  for  the  recovery  of  damages.  It  was 
rther  held  that  the  measure  of  damages  was  the 
mount  of  the  debt  and  interest  from  the  day  of  the 
elivery  of  the  message,  less  the  $5,000  which  the 
iaintifr  had  received  from  the  bankrupt  estate.' 

$  330.  0|>erutnr  Praiiduientl.v  Wf tbiiuldius  Men- 
ce  AunounrtnK  Failure  of  Bunk. — A  banker  having 
wde  an  assignment,  his  assignee  telegraphed  the 
Ktto  the  cashier  of  a  brancli  house.  The  message 
rjks  received  by  the  telegraph  company's  operator 
t9:I5  P.  M.,  and  was  withheld  by  him  until  about 
!30  the  following  morning.  The  bank  opened 
9  A.  M.,  and  before  the  delivery  of  the  message 
e  operator  drew  out  money  owned  by  himself 
pd  his  company,  and  other  sums  M'erealso  paid  out 
>  unpreferred  creditors.  The  usual  time  for  deliv- 
riog  dispatches,  when  too  late  the  night  before, 
rjis  from  8:30  to  9  a.  m.  It  was  held  that  the  com- 
aoy  was  liable  for  the  money  paid  out  before  the 
jessftge  was  delivered,  but  not  for  the  money  after- 
rards  paid.' 

'  BrjrMit  T.  AniBrlcsn  Tel.  Co..  I  Dtdy  (K.  Y.>.  375.    A  like  rale  ol 
jiutraa  w>g  d«iclareil  aiid  appDod  on  clmllar  facu  In  We«t«ra  Union 
iL  Co.  V.  Shemetit.  71  T<ss.  570;  s.  C,  10  Atn.  St.  Rep,  700;  10  8.  W. 
q>.  TAi. 
iStllMV.  We.I.-in  (I..i(.n  T-lin.     Arii.}.!!  P»c.  Kfp.  713. 


328       ACTIONS   AGAINST   TELEGRAPH   COMPANIBB. 
$   331.      Bigrlit  to  Recover  the  Cost  of  Sending  Mes- 

ssLge. — A  late  decision  of  the  Supreme  Court  of  North 
Carolina  places  the  right  of  the  sender  of  the  mes- 
sage to  recover  even  the  cost  of  sending  it,  where  it 
is  not  delivered,  upon  afl&rmative  proof  by  him  of 
negligence  on  the  part  of  the  company, — ignoring, 
as  some  of  the  decisions  do,*  the  view  that  the  fail- 
ure to  deliver  the  message  is,  of  itself,  prima  faci^ 
proof  of  negligence.      That  court  has,  accordingly? 
held  that  an  instruction,  in  such  an  action,  that  the 
plaintiflF  is  entitled  to  recover  in  any  event  the  cost 
of  sending  the  message,  is  erroneous,  and  that  the 
error  is  not  cured  by  the  giving  of  another  instruc- 
tion that  the  plaintiff  cannot  recover  if  the  defend- 
ant exercised  due  diligence.'    The  court  seem  to  b^ 
entirely  oblivious  to  the  nature  of  the  undertakiciS 
of  a  telegraph  company.     It  is  not,  like  the  unde^' 
taking   of  a  surgeon  or  lawyer,  an  undertaking  t^ 
use  reasonable  skill,  but  it  is  an  undertaking  to  prc^'^ 
duce  a  certain  resxtlt — as  much  so  as  is  the  under^^ 
taking  of  a  common   carrier;  and  if  the  company^ 
has  failed  in  its  undertaking,  for  any  cause  not  at-^ 
tributable  to  the  plaintiff,  it  is  obvious  that  he  can 
recover  the  money  that  he  has  paid  them,  and  for 
which  they  have  given  him  nothing  in  return. 

^  Ante,  §  273,  et  seq, 

*  Thompson  v.  Western  Union  Tel.  Co.,  106  N.  C.  549;  s.  c,  11  S.  E. 
Rep.  269;  30  Am.  &  Eng.  Corp.  Cas.  634. 
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xncuL  III.— LOSS  OF  PKOFJTS. 


MlsUke  in  Transmuting  Message  Ordering  Sftles  or  Mrtlng  or 
Directing  PurchMea. 

■  Mistaltes  in  Dispatches  Ordering  Goods. 

■  Ordering  Broker  to  Buy  or  Sell. 

-  Mlstalie  Resulting  in  Goods  Ijelng  Sent  to  Ibe  Wrong  Place. 

-  Otber  Instaoces  ol  Loss  of  ProatH  where  DIapatot  Ordered  AI- 

flrmative  Action. 
.    Damages  Arising  Irom  Mistakes  iu  Quoting  Prices. 
.    Cases  in  HIUBtratioD. 

■  Dispatch  ynoting  Prices  Sent  by  a  Volunteer. 

■  Damages  trom  Delay  of  Message  Accepting  Offer  of  Sale. 
•    niiwtralion  :    Loss  ol  Weight  of  Cattle. 

View  that  Rule  i«  Inapplicable  where  Object  is  Speculation. 
Loaa  ol  Certain  Prottts  Kecoverable :  Loss  of  Contingent  Proflli 

Not. 
Application  of  this  Principle, 
Illustration?  of  It. 
Further  Iljuetrations. 
Further  niustratioos. 
A  Uodified  Uoldlng. 

Loas  ol  Proati  on  Intended  but  not  Completed  Contracts. 
No  D&magos  under  tUegal  Contracts :    Option  Deals. 


(  336.  Mistake  In  TranamittliiK  HcssaEe  Ordering 
Im  or  Making  or  DlrectloK  PurchaHes. — In  illUfitra- 
of  the  first  of  the  foregoing  propusitions,  it  may 
Stated  generally,  that,  where  a  eale  or  a  purchase 
ordered  by  telegraph,  and  the  dispatch  is  not 
orrectly  delivered,  or  is  not  delivered  at  all,  or 
itbin  a  reaaonablu  time,  there  is  much  judicial 
iOrity    for    ihe    general     proposition     that    the 


measure  of  damages  is  the  loss  of  projltn  which 
sender,  or  the  person  to  whom  it  is  addressed,  in 
case  it  is  sent  for  his  benefit,  sustained  by  reason  of 
the  negligence  of  the  telegraph  company.'  It  has 
been  held  that  a  person  who  has  purchased  property 
by  telegram,  and  has  advanced  money  towards  its 
purchase,  and  needs  the  property  in  his  business, 
on  discovering  a  mistake  in  the  price  named  in  the 
telegram,  is  justified  in  receiving  the  property  and 
relying  upon  his  own  judgment  to  make  the  loss  as 
small  as  possible,  and  can  maintain  an  action, 
against  the  telegraph  company  for  the  dami 
actually  sustained,' 

§  336.     Mistakes  in  Dispatclies  Ordering  G<M>< 
So,  where  a  telegraph  company  received  a  message, 
ordering  from  a  florist  "  two  hand-bouquets,"  and 
the  agent  of  the  company,  erroneously  8upp( 
the   word   "hand"    to   be    "hund,"  and   to 
"hundred,"  delivered  it  thus  altered,  and 
hundred  bouquets  were  accordingly   prepared, 
was  held,  in  an  action  against  the  telegraph  com: 
by  the  florist,  that  he  was  entitled  to  recover 
loss  sustained  and  the  expense  incurred  in  cutt 
and  procuring  the  large  number  of  flowers  ra 
for  the  bouquets.'    So,  where  a  dispatch  was 
ered,  in  Michigan,  to  a  telegraph  company,  ordi 
"one  shawl,"  and  by  a  mistake  of  the  company 
message  received  by  the  person  in  New 
whom  it  was  directed,  read  "  one  hundred  shawl 
and,  in  compliance  with  the  message  as  receii 

■  Manviltev.  Wcttera  Union  Tel.  Co.,  37  Iowa,  314;  s.c.lS  An 
8,    See  [be  (ollowlug  sections. 

■  Western   UdIod   Tel.  Co.   v.  Du  Bois,  128  HI.  348;  a.  C,  3) 
Bep.  4. 

»  New  York,  etc.  Tel.  Co.  v.  Dryburg,  33  Pa.  St.  298  (afflmring 
mib.  nam.  Dryburg  v.  Telegraph  Co.,  3  Fblla.  (Pa.)  408), 


.  the  J 
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,e  plaintiffs  sent  one  hundred  shawls  to  the  sender 

the  message  in  Michigan,  where  they  arrived, 
it  were  reshipped  to  the  consignor  in  New  York, — 
was  held,  in  an  action  against  the  company,  that 
;e  measure  of  damages  was  the  freight  from  New 
brk  to  Michigan  and  back,  and  the  depreciation  in 
value  of  the  shawls,  they  having  reached  New 
brk  after  the  shawl  season  had  closed,'  In  an- 
ther case,  the  plaintiffs  agent  in  Chicago  tele- 
■aphed  its  agent  in  Oswego  for  5,000  sacks  of  salt. 
y  the  carelessness  of  the  operator,  the   telegram 

m  made  to  read  5,000  casks.  In  pursuance  of  the 
ilegram  as  received,  5,000  casks  were  shipped,  for 
^hich  there  was  no  market  in  Chicago,  and  which 
'ere  sold  at  a  loss.  In  an  action  against  the  tele- 
•aph  company  for  damages  arising  from  the  mis- 

:e,  it  was  held  that  the  measure  of  damages  was 
te  difference  between  the  market  value  of  the  salt 
t  Oswego  and  at  Chicago,  together  with  the  cost  of 
■ansportation  from  Oswego  to  Chicago." 

$  337.  Ordering  Broker  to  Bay  or  Sell. — A  tele- 
ram,  as  delivered  b}'  the  plaintiff  to  the  telegraph 
ompany,  read:  "If  we  have  any  Old  Southern  on 
land,  sell  same  before  board.  Buy  five  Hudson  at 
K>ard.  Quote  price."  The  message,  as  trans- 
%itted,  read:  "If  we  have  any  Old  Southern  on 
and,  sell  same  before  board.  Buy  five  hundred  at 
ward,"  etc.  PlaiutifTs  agent,  who  received  the 
nessage,  bought  five  hundred  Old  Southern  ;  but 
>laintiff,  hearing  of  this,  immediately  directed  the 
ihe  sale  thereof,  and  the  purchase  of  five  hundred 
shares  of  the  Hudson  River  Railroad,  according  to 


Bowen  v.  Lake  Erie  Tel.  Co..  1  Am.  L.  Reg.  685. 
L«ODiird  V.  New  York,  etc.  Tel.  Co.,  41  N.  Y.  544 ; 
IM,  Grover,  J.,  dlseeatlog. 


.,  1  Am.  Rep. 


the  intention  of  the  original  message  as  delivered. 
In  the  meantime  Hudson  River  shares  had  risen, 
making  a  difference  to  plaintiff  of  $1,375.  In  an 
action  against  the  company  for  damages,  it  was  held 
that  the  plaintifi'  could  recover,  and  that  the 
measure  of  damages  was  the  rise  in  the  price  of  the 
stock.'  A  telegraph  company  received  the  fol- 
lowing message  for  transmission :  "  Cover  two 
hundred  September  and  one  hundred  August."  It 
delivered  the  message  to  the  person  addressed  M 
follows  :  "Cover  two  hundred  September  and  twi) 
hundred  August."  The  expressions  were  commou 
and  well  understood  in  the  cotton  trade.  It  was 
held  that  the  company  was  liable  to  the  sender  for 
the  full  amount  of  the  damages  suffered  by  the 
mistake,  although  the  message  was  not  repeated. 
according  to  its  regulation,  and  notwithstanding  it* 
effort,  by  stipulations  on  the  message  blank,  to  limit 
its  liability.'  So,  in  an  action  against  a  telegraph 
company  for  damages  sustained  by  plaintiffs  by 
the  alteration  of  a  message  sent  on  its  line,  %vhereby 
an  order  to  the  plaintifTs  factors  in  Mobile  to  boy 
five  hundred  bales  of  cotton,  was  altered  to  twenty- 
five  hundred,  and  the  factors  bought  twenty  hundred 
and  seventy-eight  bales  before  the  mistake  in  the 
message  was  discovered, — it  was  held  that  if  ibe 
company  was  liable  at  all,  the  measure  of  damage* 
would  be  what  was  lost  on  the  sale  at  Mobile,  of  the 
excess  above  that  ordered,  or  if  not  sold  there,  what 
would  have  been  the  loss  on  the  sale  of  the  cotton 
at  Mobile    in    the    condition  and  circumstances  u 


'  RlttenbDuae  t.  Inilependent  Line  of  Telegraph*,  44  K.  T.  S 
0..i  Am.  Bep.  IJ73;  alBnuEugA.  c,  1  Daly  (N.  T.),474. 

>  Western  Vnioa  Tel.  Co.  -v.  Blaacbard,  68  Gh.  298;  i.C;t 
Kep.  490. 
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hich  it  was  when  the  mistake  was  discovered,  in- 
ittdiog  in  such  loss  all  the  proper  costs  and 
iiarges  thereon,  and  coraraisBions  of  the  factors.' 
1  another  case  the  plaintiff's  agent  delivered  to  a 
(legraph  company  at  Lancaster,  Pa.,  the  following 
Jegrani,  addressed  to  certain  brokers  in  New 
fflrk  :  "Buy  50  Northwestern,  50  Prairie  du  Chien, 
mit  45."  The  company,  through  negligence,  sent 
only  a  part  of  the  way.  Before  the  neglect  was 
icertained  and  another  order  sent,  the  stocks  had 
Ben  in  value.  It  was  held  that  the  plaintiff  was 
Qtitled  to  recover  the  increased  cost  of  the  shares, 

0  which  he  had  been  subjected  by  the  company's 
^ligenee.  The  court,  recognizing  the  rule  of 
ladley  v.  Bazendale,  already  stated,'  said  :  "The 
Upatch  was  such  as  to  disclose  the  nature  of  the 
Qsiness  to  which  it  related,  and  the   loss  might 

ver\'   likely   to   occur   if  there   was   a  want  of 
romptilude  in  transmitting  it.'" 

338.      Mistake    Besultlng    in  Goods  being  Sent  to 

Wrong  Place. — Where  goods  ordered  by  tele- 
raph  are  sent  to  tite  wrong  place,  in  consequence  of 

1  error  in  repeating  the  dispatch,  the  measure  of 
unages  is  not  the  full  value  of  the  goods  at  the 
lace  to  which  they  should  have  been  Hent,  but 
lere  must  be  a  deduction  for  their  value  at  the 
lace  to  which  they  were  actually  sent,' 

^  339.  other  Iiiataiicefl  of  Loim  of  Profit*  where 
ilapatch  Ordered    AflirmHtlve    Action. — III    a   leading 

*  WMtaiBgUin.  etc.  Tel.  Co.  v.  HoIhob.  i»  OraU.  (Vm.)  lU. 

K,  f  SIl. 

■  United  Stttw  -r«L  Co.  T.  Wugvr.  U  F».  8L  tO;  a.  C.  U  Am.  1>m. 
'~.    Ibe  conn  dlidaguhti  Lsadberger  t.  UMtotOe  Tal.  Co.,  91  Buh. 
.  y.j  SSO. 
WMCero  Union  Tel.  Co.  v.  Bdd,  O  Os.  Ml ;  ■.  C,  10  S.  E.  B«p. 


case  in  Maine  the  plaintiff,  having  received  an  offtfi 
of  a  cargo  of  corn  at  90  cents  a  bushel,  delivered  to 
the  defendant,  a  telegraph  company,  for  transmis- 
sion,  a  message  iu  reply  to  the  offer  written  on  a 
night  message  blank  in  the  following  words  :  "Ship 
cargo  named  at  90,  if  you  can  secure  freight  at  1*1. 
Wire  us  the  result."  The  message  was  not  Miv- 
cred;  by  reason  whereof  the  plaintiff  failed  to  obtain 
the  corn  at  the  terms  offered,  and,  the  price  of  corn 
and  freight  having  adv'anced,  the  plaintiff  was  com- 
pelled to  purchase  at  higher  terms.  It  was  held 
that,  assuming  that  the  corn  would  hav.e  been  for- 
warded at  the  terms  named  but  for  the  non-delivi-n" 
of  the  message,  the  measure  of  damages  was  tliw 
difference  between  the  price  stated  and  that  which 
the  plaintiff  would  have  been  obliged  to  pay  at  the 
same  place,  in  order,  by  due  diligence,  after  notice 
of  the  failure  of  the  telegram,  to  purchase  the  like 
quantity  and  quality  of  corn,  together  with  the  ad- 
ditional  freight.'  In  another  case,  the  plaintiff  was 
directed  by  his  correspondent  as  follows:  "Ship 
your  hogs  at  once."  The  dispatch  containing  the 
direction  was  delayed  by  the  negligence  of  the  tele- 
graph company  for  four  days.  It  was  held  that  the 
measure  of  damages  was  the  difference,  at  the  place 
of  delivery  of  the  hogs,  between  the  market  value 
of  the  hogs  on  the  day  when  they  would  have  been 
delivered,  had  the  message  been  promptly  deliv- 
ered, and  their  market  value  on  the  day  when  the 
plaintiff  was  able  to  deliver  them  after  the  actual 
receipt  of  the  message.' 


'True  V.  Ipcemetloniil  TeJ.  Co.,  60  Me,  B;  s, 
(Appleton,  (.'.  J.,  disaentisg). 

<  UanvUle  v.  Western   Union  Tel.  Co.,  37  towa,  2H;  s.o^' 
Rep,  8.    See  ulso  Mowry  v.  'Westurn  Union  Te!.  Co.,  Bl  r 
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^  340.      Damagea  Arising  from  Mistakes  in  Quottnjr 

lees. — Where,  in  an  apparent  answer  to  a  tele- 
tm,  a  letter,  or  other  inquiry,  a  person  delivers  to 
telegraph  company  for  tranamisaion,  a  message 
poting  the  market  price  of  a  certain  commodity, 
le  company  may  fairly  and  reasonably  conclude 
tat  the  message  may  induce  the  addressee  to  order 
purchase  of  the  commodity,  if  the  price  is  deemed 
.vorable.  The  serious  damage  which  may  flow  to 
,e  person  addressed  from  a  failure  to  transmit  the 
lessage  with  entire  accuracy  is  therefore  an  obvious 
iggestion.  If  the  price  is  quoted  too  low,  and  the 
Idressee  intends  purchasing  in  that  market,  or  if 
le  price  is  quoted  too  high,  and  the  addressee  in- 
nds  purchasing  for  that  market,  it  will  in  either 
\ae,  probably,  induce  a  purchase  which  will  inure  to 
is  loss.  If  such  a  mistake  is  made  and  the  loss 
illows,  the  company  must  make  it  good.  This  is 
ipecially  true  where  the  company  itself  undertakes 
I  collect  and  transmit  to  the  customer  information 
I  to  the  state  of  a  definite  market.  When,  there- 
Te,  the  plaintiff'  had  a  contract  with  a  telegraph 
>mpany,  by  which  it  was  to  furnish  him  with  daily 
larket  reports  of  the  price  of  grain  in  Chicago  and 
ew  York,  and  on  a  certain  day  it  delivered  to 
lim  an  incorrect  report  of  the  market,  by  which  he 
induced  to  purchase,  through  his  agent  in  Chi- 
igo,  a  quantity  of  grain  to  fill  a  contract  for  future 
livery,  it  was  held  that  the  measure  of  damages 
18  the  difference  between  the  actual  purchase-price, 

I  s.  C,  i  N.  T.  Sapp.  G86;  WeilerD  Union  Ttl.  Co.  v.  Way, 
844.  II  profltB  would  accrue  no  one 
Q  SDOltior  pari,  tbe  plaintiff  can  only 
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which  was  considerably  greater  than  the  reported 
price,  and  the  price  as  represented  in  the  report.' 

$  341.  Cases  in  mastration. — In  another  case,  it 
appeared  that,  in  response  to  a  letter  of  inquiry,  a 
merchant  telegraphed  to  his  correspondent  Ihatlw 
would  give  "twenty-three  cents  for  good  young 
turkeys."  Themessage,  asdelivered,  read  "thirty- 
three,"  and,  at  the  request  of  the  addressee,  the  op- 
erator telegraphed  back  to  inquire  whether  thirty- 
three  was  meant,  and  received  the  answer,  "  Yes." 
Thereupon,  the  addressee  purchased  a  number  of 
turkeys  at  twenty-five  cents  a  pound  and  shipped 
them  to  the  merchant  sending  the  message.  It  vas 
held  that  the  persons  thus  shipping  the  turkeys  were 
entitled  to  recover  of  the  company  the  differeoce 
between  the  amount  paid  for  them  and  the  costof 
transportation,  and  the  amount  receited  for  them, 
which  was  twenty  cents  a  pound,  but  that  they 
could  not  recover  for  the  loss  of  prospective  profits." 
In  another  case,  a  correspondent  of  the  plaintiff  de- 
livered a  message  to  the  defendant  telegraph  com- 
pany, informing  the  plaintiff  that  he  would  sell  hiffl 
apples  at  $1.75  per  barrel,  but  by  a  mistake  of  the 
defendant's  servants  the  message,  as  delivered,  read 
$1.55.  On  the  faith  of  the  message  the  plaintiil 
sent  an  order  to  the  correspondent  for  a  quantity  ot 
apples.  He  did  not  discover  the  mistake  until  he 
had  paid  a  part  of  the  price.  The  goods  were  per- 
ishable, and  he  could  not  get  possession  of  thern 
without  paying  the  balance  of  the  price  at  the  rate 


>  Turner  v.Hawkeye Tel.  Co.,  411owa,46S;  s.C.,aUAui.Bep.60^ 
aleo  Leoaard  t.  New  York,  etu.  1^1.  Co.,  41  N'.Y.S44;  gmltl 
United  States  Tel.  Co.,  29  Md.  1R2,  and  cftgea  in  Q»t  section. 

•  Western  Union  Tel.  Co.  v.  Riobmun,  8  Atl.  Bep.  171 ;  b.  C.  < 
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fitUiiUy  i(iioted,  that  is,  $1.75  per  barrel.     It  was 
held  that,  under  tlie  circumstance,  he  was  justified 
paying   the  extra  twenty  cents  per  barrel,  and 
bat  he  could    recover  it  I'roni   the  defendant.'     In 
toother  case,  owing  to  a  mistake  in  the  transmission, 
he  price  of  a  commodity  was  quoted  as  less  than 
he  true  price,  whereupon,  it  was  ordered  by  and 
hipped   to  the   party  inquiring.      Thereafter  the 
Uler,  upon  discovering  the  mistake,  accepted  the 
ffice  quoted  in  the  telegram,  and  sued  the  company 
br  the  difference  between  that  and  the  true  price. 
It  was  held  that  the  seller  was,  in  the  absence  of  evi- 
dence of  the   market   price  at  either  the  place  of 
sending,  or  the  plaeo  of  receiving  tlie  goods,  or  of 
ilbe  freight  rates  between  these  points,  entitled   to 
over  such  difference  from  the  company.'     In  an- 
Ither  case,  the  plaintiffs  agent  deposited  a  message 
t  defendant's  telegraph   office  for  transmission  to- 
plaintiff,  to  the  etiect  that  he  had  bunglit  two- 
car-loads  of  sheep  at  $5.60  per  hundred.     In  tho- 
course  of  transmission,   tlie  word   "sixty"  in   tlie 
oeesage  had  been  changed  to  "six."     Plaintiffssold 
J  sheep  before  arrival  at  six  dollars  pur  hundred, 
e  court  lield  that  the  measure  of  damages  was 
J  difference   between  tlie  amount  the  sheep  were 
ad  for  and  their  actual  value.'     In  another  case,  a 
jd^raph  companj-  neglected  to  deliver  a  message 
t  a  live-stock  shipper  as  to  the  state  of  the  market 
t  a  certain  point,  in  consequence  of  which  neglect 

■  ■WmIbto  Unlou  Tel. Co.  V.  [Hi  Bols.lM  Ill.24tl;  ».c.,31  N.E.Rep.<_ 

^  22OI1I0  L.  J.  US;  i  L.  H.  A.  800;  11  8.  W.  R«p.  783. 
•Wwiem  Union  Tel.  Co.  v.Ijindls  (Pii.).  13  All.  Rep.  W7:  !•.  c,  31 
I.  A  Rng.  Corp  Cu.  :!0e.    S«»  alio,  Wesiera  Union  TeL  Co.  v.  Ilir- 


1,17  Ill.App.S17. 
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the  shipper  Bont  his  stock  to  the  next  nearest  maiket. 
at  which  he  received  ten  cents  per  hundred  less  than 
the  market  price  for  the  same  stock  at  the  first  point 
on  the  same  day.  It  was  held  that  the  shipper  was 
entitled  to  recover  from  the  telegraph  company  the 
difference  between  the  market  prices  of  the  two 
points,  with  the  difference  in  freight  added/ 

^   342.      DiHpateh   Qootinfir  Prices  sent  bj  a  Tolon- 

teer, — In  the  view  of  one  court,  no  damages  are  re- 
coverable for  negligence  in  transmitting  a  message 
announcing  a  rise  in  the  price  of  goods,  whereby 
plaintiff  sold  his  goods  for  less  than  he  could  have 
obtained  had  he  received  the  telegram  promptly, 
Avhere  the  sender  was  under  no  legal  obligation  to 
inform  the  plaintiff  as  to  the  price  of  the  goods,  and 
his  doing  so  was  a  mere  volunteer  act,  and  the  mes- 
sage did  not  relate  to  the  particular  goods  which 
thev  had  on  hand." 

§  343.      Damag'eH  from  J>elay  of  Messagre  Aoceptlujr 

Offer  of  Sale. — The  measure  of  damages  for  delay  in 
delivering  a  message,  accepting  an  offer  to  sell  goods 
at  a  certain  price,  in  consequence  of  which  the  bar- 
(jain  is  lost,  is  the  additional  sum  which  the  plaintiff, 
the  sender  of  the  message,  would  have  been  com- 
l)ellod  to  pay  at  the  same  place  in  order  to  obtain 
the  same  quality  of  similar  goods. "*     A  similar  rule 

1  WcHtern  Union  Tel.  Co.  v.  CoUius  (Kan.),  25  Pac.  Rep.  187. 

"  Frazler  v.  Western  Union  Tel.  Co.,  S4  Ala.  487;  s.  c,  4  Soulb.  Kep- 

•»  Squint  v.  Western  Lnion  Tel.  Co.,  1)8  Mass.  232;  s.  c,  93  Am.  I^'- 
157.  This  case  is  cited  and  approved  as  to  the  rule  of  damages  in  Tru^ 
V.  International  Tel.  Co.,  GO  Me.  0,  26;  s.  c,  11  Am.  Rep.  15(5,  aud  al^^* 
in  Leonard  v.  New  York,  etc.  Tel.  Co.,  41  N.  Y.  544,  568;  s.  r.,  1  ^^• 
Rep.  446.  It  is  commented  upon  approvingly,  aud  distinguished  a>  ^^ 
the  question  of  damages,  In  Beaupre  v.  Pacifle,  etc.  Tel.  Co.,  21  Mio"- 
l.')8;  in  Graham  v.  Western  Union  Tel.  Co.,  10  Am.  L.  Reg.  v^'-  ''^•' 
.:5-2!>;    in  Baldwin  v.   United  States  Tel.  Co.,  45  N.  Y.  744,  750.  a^* 
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pplies  where  the  telegram  accepts  an  offer  for  the  sale 
flnnd.  Here,  assuming  that  the  company  has  notice 
f  the  importance  of  the  message,  under  the  rule  else- 
rhere  considered,'  the  measure  of  damages  isthedif- 
Brence  between  the  price  at  which  the  property  was 
tffered.  and  its  actual  market  value  at  the  time 
rhen  the  telegram  accepting  the  otler  should  have 
leen  delivered.'  It  is  perhaps  merely  another  way 
rf  stating  this  rule,  to  say  that  the  measure  of  dam- 
ges  for  a  breach  of  contract  by  a  telegraph  com- 
tany  to  U-ansmita  message  which,  if  duly  delivered, 
rould  liave  completed  a  contract  for  the  sale  of 
pods,  is  the  profits  which  plaintiff  would  have  ac- 
[Uired  had  the  contract  of  sale  been  perfected.' 

$  344.      IllDBtratton  :      Loss  of  Weight  of  Cattle. — 

Vhere  a  sale  has  been  made  of  cattle  for  future  de- 
wery,  at  the  option  of  the  purchaser,  the  purchaser 
lent  a  dispatch  notifying  the  seller  that  he  would 

ke  the  stock  in  the  morning  of  the  next  day,  in 
lecordance  with  a  custom  among  stock-dealers  to 

ke  and  weigh  cattle  at  early  daylight.  Owing  to 
be  failure  of  the  telegraph  company  promptly  to 
leliver  the  dispatch,  the  weighing  of  the  cattle  was 
lelayed,  and    their  weight  lU-creased,  it  was  held 


Klley  V.  Wt^Bieni  Uuiou  'i'el.  "'o.,  :iy  nnu  (N.  Y.).  IGS,  103. 
ire  are  CrtnncUno  hglJitig^  C»  [he  vffeot  thnC,  if  no  conlrnct  aould  he 
mplett^  by  the  telegram,  wh'cU  Ilie  plalutlft  could  enforce,  he  caiinol 
X(T«r  Bub«iautiu)  dnm&K^  tonbe  iiegli£eiiceof  Ibe  cotiipiwy  in  Ibe 
oBmlulon  of  bia  imi^Bagc.  Kiiigliorae  v.  Moatreal  Ttil.  Cu.,  IS  Up, 
:.  (Q.  K.)  UO;  Ueaiipre  v.  Pacini;  Tel.  Co.,  21  Miuu.  I5!>.  But  see 
'MWrD  IJaioii  Tel.  Co.  v.  Uopkiiii'.  41)  lail.  m.  But  <'ase»  otiod  lu 
to  &ail  tbc  preceUing  eectious  sbow  tbat  tbis  caunoi  be  alhnueil  t,H  an 
ul  principle. 


i  313, < 


Alexander  *.  Weturn  Union  Tel. 
,  B  Sonib.  Jtv\>.  HB7.— .wnftfr. 
WwrcrnrnloBTul.t'o.v.  Wuv.  s:i  .\1h.  .iJ: 
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that  the  company  was  liable  to  the  seller  for  such 
loss  of  weights 

^  345.      View  that  Bole  is  Inapplicable   where  Ob- 
ject is  Speculation. — But  this  rule  has  been  held  not 
to  apply  where  the  object  of  the  sender  of  the  mes- 
sage was  simply  to  purchase  and  then  resell  on  a 
rising   market, —  in    other    words,  where    a  mere 
speculation,  and  not  an  ordinary  mercantile  trans- 
action, was  intended.     The  following  case  was  ruled 
by  this  principle  :     A  telegraph  company  delayed 
in  transmitting  a  message  directing  the  purchase  ol 
oil  in  open  market.     When  the  message  was  re- 
ceived oil  had  gone  up,  so  that  no  purchase  was 
made.     If  the  message  had  been  received  promptly, 
and  if  the  oil  had  been  bought  at  once,  and  if  it 
had  been  sold  on  the  rising  market,  there  would 
have  been  a  profit ;  but  on  the  trial  of  the  action 
against  the  telegraph  company,  it  did  not  appear 
that  the  oil  would   have  been  resold  at  that  time 
if  it  had  been  bought.    In  other  words,  the  evidence 
did  not  develop  the  third  if  into  a  reasonable  cer- 
tainty.    The  court  accordingly  held  that  no  more 
than  nominal  damaj2;es  could  be  recovered.'     It  may 
be  difficult  to  distinguish  this  case  on  principle  from 
the   cases   previously   cited   in   this   paragraph,  or 
from  the  case  where  a  merchant  who  deals   in  a 
certain  commodity,  orders  it  when  the   market  is 
low,  and,  in  consequence  of  the  failure  of  the  com- 
pany  seasonably   to    deliver    his   message,   he    is 
obliged  to  buy  it  after  the  market  has  advanced. 
Whether  any  difference  in  law  or  in  sense  can  be 

illadley  v.  Western  Union  Tel.  Co.,  115  Ind.  101;  s.  c,  21  Am. 
&  Eng.  Corp.  Cas.  72;  15  N.  E.  Rep.  845;  13  West.  Rep.  405. 

« Western  Union  Tel.  Co.  v.  Hall,  12 1  U.  S.  444;  s.  c,  8  8.  E.  Rep. 
677. 


Birawn  between  what  is  called  "apcculatiiig"  and 
what  ia  called  "merchandising,"  where  in  the 
former  case,  an  actual  purchase  and  resale  are  in- 
tended, and  not  a  mere  fictitious  purchase — a  betting 
on  ihe  state  of  the  market, — may  be  duubted.  In 
both  cases  first  supposed,  the  purchaser  buys  for  the 
purpose  of  reselling  at  a  profit,  as  any  man  may 
lawfully  do. 

^  346.       Losit  of  Ccrtaiu  Protits  lEet-overnble  :     Loss 
of  Vurertahi  and  Contluffent  ProHtw  Not. — If    we   are 

right  in  the  three  propositions  already  advanced,  we 
may  conclude  that  evidence  that,  in  actions  against 
telegraph  companies  for  mistakes  or  delays  in  trans- 
_,mitting  and  delivering  messages,  the  loss  of  profits 
km   intended   transactions,  which   might  or  might 
^feot  have  been  realized  according  to  contingencies, 
are  not  recoverable.      It  would  be  profitless  to  en- 
large upon  the  reasons  which  have  been  advanced 
by  judges  and  law  writersfor  this  rule.     Itis  simply 
branch    of    the    rule    that    the    law    does    not 
gard  remote  and  problematical  consequences  of 
ongs  or  breaches  of  contract,  nor  award  damages 
such    consequences,  the    well   known    maxim 
eing  causa   proxhna,  nun  revwta  spectaiiir.     The 
fctlthor,  in  his  work  on  Negligence,  endeavored  to 
nalyze  the  cases  in  which  this  subject  is  consid- 
ied,to  look  beyond  the  mere  legal  jargon  in  which 
he  subject  is  obscured,  and  to  discover  and  formu- 
kte  a  practical  rule ;  and  the  conclusion  arrived  at, 
IftUghly    stated,    was    that   proximate   cause   means 
•ohahlc  cause:   which  means    that  where  one  as- 
Qmes  an   obligation —  speaking   both    of  cases  ex 
ntractu  and   ex  delicto — the  law  makes  him   an- 
vrable  in  damages  for  those  consequences  which, 
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to  a  reasonable  man  in  his  situation  and  with  the 
knowledge  which  he  possessed,  would,  in  conformity 
with  the  teachings  of  experience,  be  regarded  as 
likely  to  flow  from  his  failure  to  perform  the  con- 
tractual obligation  assumed,  or  from  the  wrongful 
act  of  omission/  And  here  the  law  proceeds  in 
strict  accordance  with  sound  morals;  for  it  is  mor- 
ally right  that  the  tort-feasor  or  the  contract-breaker 
should  be  answerable  in  damages  for  those  conse- 
quences of  his  act  or  default  which  a  reasonable  man 
in  his  situation,  and  possessing  his  means  of  knowl- 
edge, ought  to  foresee;  and,  on  the  other  hand,  it  is 
morally  wrong  to  hold  such  a  person  responsible  for 
those  consequences  which  a  reasonable  man  in  his 
situation,  and  possessing  his  means  of  knowledge, 
would  not  have  foreseen — since  it  would  be  too  se- 
vere to  visit  men  with  responsibility  for  remote  and 
improbable  consequences  of  their  conduct;  the  race 
of  life,  hazardous  at  best,  would  be  run  surrounded 
with  hazards  greater  than  frail  human  nature  could 
bear.  It  would  be  a  continual  gauntlet.  No  bound- 
aries could  be  set  to  the  liability  which  might  attach 
from  mere  mistakes  and  inadvertent  acts.  The  la^ 
would  have  no  line  by  which  to  trace  such  a  boundar^-^ 
and  no  scales  by  which  to  weigh  damages.  Litig 
tion  would  be  endless,  and  society  would  be  forev 
set  by  the  ears. 

§   347.      Application  of  tliis   Principle. — Applyi 

the  foregoing  principles,  it  may  be  stated  with  co 
fidence  that  the  damages  recoverable  for  the  brea 
of  contract  include  profits  which  the  i>ls,intiff  certain 
would  have  realized,  but  for  the  defendant's  defau 

J  2  Thomp.  Neg.  1084. 


««•» 
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but  do  -.:  iii'/i^ade  speculatire  or  contiivjf^itt  prorits.* 
The  v.ri  ■r^rtainly,"  as  here  Usel,  U  not  intended 
to  b-r  indTr^u^od  in  an  absolute  sense,  but  rather  as 
denoting  a  high  degree  of  moral  probah Hit y;  and.  in 
the  view  of  many  decisions,  it  might  be  more  ac- 
curate to  ^ubstitute  the  word  '*  probably''   for -.r.r 
word  ••  certainly.-.'    But,  on  the  other  hand,  i:  1-  t 
sound  implication  from  the  rule,  as  applied  lo  •  :.'- 
subject  which  we  are  considering,  that  wliH!>  -in* 
dispatch  merely  conveys  in  fonnation  to  \ht  j»iuiuM?' 
and  is  not  delivered  to  him,  damages  are  no:  iv 
erable  bv  him  on  evidence  of  what  he   iron  it, 
done,  as  a  reasonable  man,  in  order  to  proi-*^':*  : 
self  from  certain  chanyes  in  the  nmrkcf.  ii.   '-ar*- 
had  received  the  information.'    On  tb<r  oiu^-  iii 
it  is  too  plain  for  discussion  that  no  danmi:^-  •:-. 
recovered  in  such  an  action  based  ujmi   •:.•     .» 
such  problematical  gains  as  the  priz*:-   v-i- 
plaintiff's  horse  would  win  at  a  IroV'm*    ■•  • 

§  348.     Illustrations  of  It.-^A  jierrt:    ;•.•:,- 
•his  agents:  '*Ship  oil  soon  a*?  pob^i:».*    -a 
rates  you  can."     It  seems  thu:   ;ii. 
transmitted  over  the  wire  to  tli*r  'jfii--- 
was  directed,  but,  by  reasou  of  tn*  :i--- 
employee  of  the  compauy.  \\    va 
The  agents  did  not  r^hip  1!jk  o;    <: 
would  have  done  if  the  Jiie^^.h^iii*  iw'    > 
and  the  plaintiff  alley:ed  thu*     •;   '•>^- 
was  compelled  to  pay  h  i  pj*^.^  .•  i:v*r.    .•     - 
and  also  that  he  lost  '^Thk.\  :»">*'^ 


iGritttn  V.  Colver.  IfJ  N.  V-  i<     ,    - 
learned  note  on  loft^  of  pr.t*.*  t>  U4iii±i.j!*>     .    -  i 

« Smith  V.  Western  UlIo:.  'J  *       •.     <,  <         ; 
126. 

« Western  Union  Tel.  ^'^.  \  vru'    i?*  i.'*'    ^  ^«^ 
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caused  in  not  shipping  the  oil.     The  court  held  that 
the  plaintiff  was  entitled  to  recover  the  money  he 
paid  the  company  for  transmitting  the  message,  also 
the  increased  price  of  freight  he  was  required  to 
pay,  and  all  expenses  incurred  by  reason  of  the  fail- 
ure of  the  defendants  to  fulfill  the  contract  to  de- 
liver the  message;  but  that  he  was  not  entitled  to 
recover  for  profits  he  might  have  made,  had  the  mes- 
sage  been  delivered  and  the  oil  sent,  because  the 
rule  of  damages  excludes  uncertain  and  contingent 
profits,  such  as  are  not  the  immediate  and  necessary 
result  of  the  breach  of  contract,  and   which  may 
not  be  fairly  supposed  to  have  entered  into  the  con- 
templation of  the  parties  when  they  made  it,  and  are 
not  capable  of  being  definitely  ascertained  by  refer- 
ence to  establish  market  rates.*     oo,  where  a  per- 
son telegraphed,  accepting  an  offer  made  him  to  sell 
him   certain   hogs,  and,  by   the   negligence  of  the 
agents  of  the  telegraph  company,  the  message  was 
not  delivered,  and  the  owner  disposed  of  the  hogs 
to  another  buyer,  it  was  held,  in  an  action  against- 
the  telegraph  company,  that  the  sender  of  the  mes- 
sage might  recover  the  additional  sum   which  he 
would  have  been  compelled  to  pay  at  the  same  place 
in  order  to  purchase  the  same  number  of  hogs,  but 
that  he  could  not  recover  for  the  loss  of  possible 
profits  which  he  might  have  made  had  he  obtained 
the  hogs."     A  similar  case  was  where  the  plaintiff 
received  a  telegram  from  a  firm  in  Baltimore,  offer- 
ing to  sell  them  a  cargo  of  corn  at  ninety  cents  per 
bushel.    Whereupon,  one  of  the  plaintiffs,  who  was 
also  a  member  of  a  firm,  wrote  out  a  telegram,  which 

^  We8tern  Union  Tel.  Co.  v.  Graham,  1  Colo.  230;  s.  c,  9  Am.  Rep. 
1H6. 
«  Squire  v.  Western  Union  Tel  Co.,  98  Mass.  232. 
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le  delivered  to  the  defendants,  and  paid  them  for 
sranamitting  it  to  Baltimore.  It  read  as  follows: 
"Ship  cargo  named  at  ninaty;  if  you  can  secure 
ft-eight  at  ten,  wire  us  result."  This  message  was 
lent,  but  not  delivered,  whereby  tlie  plaintiffs  failed 
to  obtain  the  corn  at  the  terms  ofl'ered,  and  the  price 
)f  corn  and  freight  immediately  advanced.  The 
court  held  that  the  sum  which  would  be  a  compen- 
ation  for  the  direct  loss  sustained  by  the  non-de- 
livery of  the  message  would  be  the  difference  be- 
tween the  ninety  cents  and  the  sum  which  the  plaint- 
ff  woulil  have  been  compelled  to  pay  at  the  same 
jlace,  in  order,  by  duo  and  reasonable  diligence, 
ifter  notice  of  the  failure  of  the  telegram,  to  pur- 
ihase  the  like  quantity  and  quality  of  the  same 
pecies  of  merchandise;  and  that  the  same  rule  ap- 
rfied  to  any  increase  of  freight  from  the  sum  named, 
,t  having  been  shown  that  the  corn  could  have  been 
diipped  by  the  sellers  at  the  rate  mentioned  in  the 
elegram.'  In  a  Canadian  case,'  it  appeared  that 
he  plaintift',  a  ship-owner,  sent  a  message  to 
Uhatbam,  inquiring  if  the  person  to  whom  it  was 
iddressed  could  load  his  vessel  with  eight  thousand 
luahels  of  wheat.  Through  an  error  of  the  tele- 
■aph  company,  the  message,  as  received,  read: 
'Three  thousand,"  instead  of  "  eight  thousand," 
md  he  received  an  affirmative  reply.  Whereupon 
>G  abandoned  a  contract  for  a  cargo  from  Detroit, 
nd  sent  his  vessel  to  Chatham,  where  he  could 
mly  obtain  a  load  of  three  thousand  bushels,  witli 
rhich  he  fiailed.  In  an  action  against  the  telegraph 
ompany,  it  was  held  that  the  damages  which  natu- 
ally  resulted  from  the  defendant's  breach  of  duty 

Trao  V.  iDMmalional  Tel.  Co.,  00  He.  9. 

I.»ne  V,  Montreal  Tel.  Co.,  7  Upper  C'lnaiiu  C.  P.  33. 
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were  the  expenses  of  sending  the  vessel  to  Chatham 
and  back,  and  that  the  plaintiff'  was  not  entitled  to 
recover  tlie  profit  he  might  have  made  from  carrying 
eight  thousand  bushels.' 

§  349.  Further  iiiustrattonB. — So,  where  a  tele- 
graph company,  through  negligence,  failed  to  trans- 
mit and  deliver  a  telegram  in  these  words;  "Get 
$10,000  of  the  mail  company,"  it  was  held  that  the 
sender  could  not  recover  as  damages  the  loss  ofcoror 
missions  upon  a  purchase  which  he  would  have  made 
if  the  telegram  had  been  delivered,  or  a  penalty 
which,  by  the  terms  of  the  contract,  he  was  obliged 
to  pay  in  consequence  of  the  failure  to  make  the  pur- 
chase, the  reason  being  that  the  defendants  were 
not  to  be  held  liable  for  damages  arising  from  trans- 
actions, notice  of  which  could  not  be  derived  from 
the  terms  of  the  dispatch  itself.'  A  most  apt  illus- 
tration of  the  principle  is  found  in  a  case  where  the 


'See  also  Breese  v.  UnitedStg.te8Tol.Co.,45  Barb.275;  s.  c.  afflrtned. 
48N.  T.  132;  8  Am.  Rep.  526;  Hubbard  V.  Western  Union  Tel.  Co., 
33  Wis.  358. 

)  Landsbcrger  v.  Mngaetic  Tel.  Co.,  32  Barb.  (N.  T.)  630.  In  ShteUa 
T.  WashlDgtoa  Tel.  Co..  9  West.  L.  J.  233  {<iRno  1852] ,  wbich  wae'a  ctM 
at  niai  priui,  the  telegram  as  received  for  transmUsloD  was  in  ttKM 
words:  "OatB  S(>,  bran  91.10,  corn  73,  baySu."  As  delivered,  the  woi4 
slxtj-slx  W8B  substituted  for  titty-six.  No  explanatiou  ol  tbe  meaning 
of  tbe  tclegrum  had  been  made  lo  the  telegraph  eompany.  It  wa*  hM 
that  the  measure  ot  damages  was  simply  tbe  price  paid  for  IrausmltliOK 
the  telegram.  But  tn  Bowen  v.  Lake  Erie  Tel.  Co..  1  Am.  L.  Reg.  ^. 
a  telegram  was  addressed  to  tbe  plaiutiffs,  who  were  merchants.  When 
delivered  to  the  telegraph  compaoy  for  trHnsmissiOD  It  rau  as  follows: 
"  Send  one  handsome  $6.01}  \i\af.  and  orange."  As  delivered  IE  roatl  u 
follows:  "Send  one  bundred  SS.OOblueand orange,''  Tbe  plalntittiM 
oordlngly  sent  one  hundred  shaali  of  Ibat  description  to  tbe  slgM 
the  message,  who  returned  theni  to  the  plalnti^.  In  tue  m«iuitlm«j| 
season  for  tbe  sale  of  shawls  bad  closed  and  they  bad  deprectkt 
value.  It  was  held  (insubmlltlng  tbe  case  to  tbe  jury),  that  the  ptd 
Ifts  nil)(bt  recover  for  the  loss.  It  is  to  be  observed  that,  in  this  a 
message,  on  Us  lace,  conveyed  to  tbe  company  Information  ot  Ul«  ^ 
which  WPS  to  be  psld  for  tbe  articles  sent  tor. 
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essage  was  sent  by  the  plaintiff,  directed  to  his 
jent,  requiring  the  agent  to  buy  a  certain  quantity 
f  wheat  to  be  delivered  at  seller's  option,  and  the 
lossage  was  not  delivered  by  the  company,  and  the 
irice  of  wheat  fluctuated  during  the  month  of  .June, 
'Ut  was,  at  the  close  of  the  month,  less  than  on  the 
,y  when  the  message  should  have  been  delivered, 
t  was  held  that,  as  the  court  could  not  presume  that 
»e  plaintiif  would  have  sold  at  the  right  time  to  make 
profit,  had  the  wheat  been  purchased  by  the  agent 
I  pursuance  of  the  telegram,  the  plaintiff"  was, 
lerefore,  entitled  to  no  more  than  nominal  damages.' 
§  350.  Further  Illnstratioiis. — In  general,  it  may 
1©  said  that  where  the  damage  claimed  is  a  loss  of 
lat  wliich  might  have  been  obtained,  depending  on 
le  contingency  of  a  certain  expected  action  in  a  third 
trson,  in  the  event  of  a  depending  contract  being 
irriod  out,  it  is  too  remote  to  be  regarded  as  within 
le  contemplation  of  the  party  breaking  the  con- 
tact. Thus,  where  the  dispatch  was:  "Can  close 
'alkyria  and  Othere,  twenty-two,  twenty  net,  Mon- 
real.  Answer  immediately,"  and  the  subject  of 
le  dispatch  was  the  chartering  for  the  person  ad- 
ressed  of  two  vessels  named  Valkyria  and  Othere, 
I  was  held  that  the  co'itimissions  which  the  sender 
►f  the  dispatch  would  have  earned  as  a  broker  in  ef- 
BCting  a  charter  of  the  two  vessels  if  the  message 
tad  been  <luly  transmitted,  were  not  damages,  either 
dually  contemplated,  or  to  be  fairly  supposed  to 

'  Unbborcl  V.  Western  Unlou  Tel.  Co.,  33  Wis.  658-,  a.  c.  U  Am.  Bep. 
ft.  Compare  Williftnifl  v.  Reyaolds.  18  Eag.  Com.  Lftw,  tSS;  s.  c.  13 
'Mkly  Rep.  9m;  Sliepurtl  v.  Milwaukee  Gas~l,igbt  Co.,  Ki  Wl«.  318; 
IctaardaoD  v.  (^blnowetb,  iO  Wig.  060;  Ilavermyer  v.  CiiDDlngbam,  3C 
Irt).  (N.Y.)MB;  Hamilton  v.GanyarO.Si  Barb.  (N.  Y.)  20*.  ciuie* 
Ilowlag  and  applying,  in  various  «tatc«  of  fact,  tbe  nilr  of  Iladley  v. 
uicndalc,  flf:scli.341. 
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have  been  contemplated  by  the  telegraph  company, 
and  were,  therefore,  not  recoverable.'  So,  it  has 
been  held  that  a  declaration  in  an  action  against  a 
telegraph  company  alleging  that,  by  the  negligence 
of  the  company,  a  message  directing  plaintiff  to 
meet  the  sender  on  the  arrival  of  a  certain  railroad 
train,  prepared  to  render  services  specified,  was  de- 
livered too  late  for  him  to  meet  the  train,  whereby 
he  lost  profits  which  he  would  have  made  from  such 
services,  is  bad  on  demurrer,  for  the  reason  that  no 
right  to  recover  damages  is  shown,  the  making  of 
such  profits  being  mere  'possibility.' 

§  351.  A  Modified  Holding. — Another  court  hM 
held  that  if,  through  the  negHgence  of  a  telegraph 
company,  a  message  directing  the  purchase  of  1,000 
shares  of  specified  stock  for  the  sender,  is  so  miseent 
as  to  read  100  shares,  and  if,  in  consequence  of  such 
mistake  only  100  shares  are  bought,  and  there  is* 
rise  in  the  market  value  of  such  stocks,  both  before 
and  after  the  sender  received  notice  of  the  mistake, 
the  sender  can  recoverof  the  company,  as  damages, 
only  the  difference  in  the  cost  of  900  shares  of  the 
specified  stock  at  the  time  the  100  shares  were  pM" 
chased,  and  theii  cost  at  such  time,  after  notieew 
the  nfistake,  as  he  could,  with  due  diligence, 
secured  their  purchase.' 

^  352.      Lobs  of  Proflta  on  Intended,  but  not 
pieted  Contracts. — There  is  judicial  authority  forth^' 
proposition  that  where,  in  an  action  against  a  tel^ 
graph  company  for  a  failure  to  transmit  a  ra 
it  is  sought  to  recover  damages  for  losses  of 

'McOollv.  Western  UdIou  Tel.  Co..  «  N.  T.  Super.  487;  8.C. 
N.  C.  151. 
«  Clay  V.  Wegiero  Union  Tel.  Co.,  81  Ga.  286;  s.  c,  6  S.  I 
'  Marr  v.  Western  Union  Tel,  Co.,  S.l  Tenn.  B29. 
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which,  it  is  alleged,  would  have  been  made  upon  e 


ontract  which  the 


:  was  designed  to  com- 


pete, it  must  appear  that  the  delivery  of  such  mes- 
sage to  the  party  to  whom  it  was  directed  would 
have  effected  a  valid  and  binding  contract.  Thus, 
where  the  plaintiffs,  merchants  in  St.  Paul,  wrote  to 
11  wholesale  dealerin  pork  in  Dubuque:  "Haveyou 
yiy  more  northwestern  pork,  or  prime  mess;  also, 
tttra  mess?  Telegraph  price  on  receipt  of  this;" 
Had  received  in  reply  a  telegram  in  these  words : 
'Letter  received.  No  light  mess  here.  Extra  mess, 
iwenty-eight  seventy-five;"  and,  thereupon,  the 
plaintiff  delivered  to  the  defendants,  a  telegraph 
iompany,  for  transmission,  the  following  message, 
irhich  the  defendants  undertook  to  transmit  and  de- 
iver  to  the  wholesale  pork-dealer  in  Dubuque: 
'Dispatch  received.  Will  take  two  hundred  extra 
nesa,  price  named;"  which  dispatch,  on  account  of 
^e  negligL-nce  of  the  telegraph  company,  was  not 
ielivered  for  several  days  afterwards,  and  in  the 
aoeantimti  pork  had  gone  up  in  price;  it  was  held 
fhat  tlie  tele;iram  from  Dubuque  did  not  pin-port  to 
^  an  ofter  to  sell  any  quantity  of  pork,  nor  wa.'*  the 
jlaintiffs'  message  an  acceptance  of  any  ofter;  that 
iie  aeasonablLi  delivery  of  the  plaintiffs'  mc-isage 
BTOuId  not  have  effected  any  contract  binding  on  the 
barty  in  Dubuque  to  deliver  any  definite  quaulUy  of 
J>ork;  that  the  plaintiffs'  message  was  merely  an 
jrder  for  two  hundred  barrels  of  pork  at  the  price 
aamed,  and,  until  its  acceptance,  no  contract  would 
Sxist  between  the  parties;  and  that,  therefore,  no 
iaroages  could  be  allowed,  baaed  upon  the  advance 
in  the  price  of  pork  during  the  time  the  message 
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was  delayed/    So,  in  a  case  in  Canada,  it  appeared 
that  the  plaintiff  received  a  telegram:  "Will  give 
you  eighty  cents  for  rye/'     He  sent  a  telegram  in 
reply.     '*Do  accept  your  offer;  ship  to-morrow  fif- 
teen or  twenty  hundred."     In  an  action  brought 
against  the  telegraph  company  for  negligence  in  not 
transmitting  the  latter  message,  it  was  held  that  no 
damages  for  the  loss  of  a  sale  of  rye  could  be  recov- 
ered; because,  even  if  the  telegram  had  been  duly 
transmitted  and  delivered,  there  would  have  been 
710  complete  contract  binding  the  purchaser  to  take 
any  particular  quantity  of  rye,  and  that  parol  evi- 
dence to  show  that  the  purchaser  would  have  taken 
a  certain  quantity  was  immaterial.'  As  already  sug- 
gested,* the  theory  of  this  decision,  though  possibly 
sound  in  its  application  to  the  facts  in  judgment,  is 
not  borne  out  bv  the  mass  of  decided  cases. 

§   353.      No  Damagres  under  Illegral  Contracts^-Op- 

tiou  I>eai8. — Contracts  for  fictitious  or  option  '*  fu- 
tures,'' made  in  Georgia,  being  illegal  whether  be- 
tween principal  and  principal,  or  broker  and  prin- 
pal,  where  both  parties  are  in  complicity  touching 
the  unlawful  purpose,  such  contracts,  or  tlie  loss  or 
gain  resulting  from  them,  cannot  be  invoked  to 
measure  the  damages  sustained  b}'  the  sender  of  a 
telegram  in  consequence  of  a  mistake  made  by  the 
telegraph  company  in  transmitting  the  message.* 

*  Beaiipre  v.  Pacific,  etc.,  Tel.  Co.,  21  Minn.  155. . 

^  Kinghorne  v.  Montreal  Tel.  Co.,  18  Upper  Canada,  Q.  B.  60. 

3  Ante^  §  335  et  seq, 

^  Cothran  V.  Western  Union  Tel.  Co.,  S3  Ga.  25;  s.  c,  9  S.  E.  Rep. 
830;  25  Am.  &  Eng.  Corp.  Cas.  533  [(overruling  Telegraph  Co.  v. 
Blanchard,  OS  Ga.  299). 
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Article  IV.— CIPHER   AND   UNINTELLIGIBLE   DIS- 
PATCHES. 

Section. 

357.  Application  of  the  Rule  in  Hadley  v.  Baxendale  to  Unintelli- 

gible Dispatches. 

358.  In  Case  of  Cipher  or  Unintelligible  Messages,  Nominal  Damages 

Only. 

359.  Reasons  Adduced  in  Support  of  this  Rule. 

360.  Rule  Applicable  to  Unintelligible  Dispatches,  though  not  in 

Cipher. 

.361.  An  English  Case  Illustrating  the  Rule. 

362.  A  Canadian  Case  Illustrating  the  Rule. 

363.  American  Cases  Illustrating  It. 

364.  Extrinsic  Information  of  the  Importance  of  the  Message. 

365.  Sufficient  that  the  Company  is  Put  upon  Inquiry. 

366.  General  Information  Sufficient. 

367.  Instances  of  Dispatches  Sufficiently  Disclosing  the  Nature  and 

Importance  of  the  Transaction. 
36S.    Further  Illustration. 

369.  No  Distinction  Between  Non-Delivery  and  Mistake. 

370.  Stipulation  in  Message  Blanks  as  to  Cipher  or  Obscure  Mes; 

sages. 

371 .  Stipulation  as  to  Repeating,  in  its  Application  to  Cipher  Dis- 

patches. 

372.  Cases  which  Deny  that  there  is  Any  Distinction  Between  Cipher 

and  Other  Dispatches  in  Respect  of  the  Measure  of  Damages. 

:;73.    Exemplary  Damages  for  the  Non-Delivery  of   Cipher   Dis- 
patches. 

374.     Unintelligible  Dispatches  Subject  to  Parol  Explanation. 

'Mo.    Evidence  that  Agent  had  Information  of  Nature  of  Message. 

^  lloT .      Application  of  tlic  Rule  of  Hadley  v.  Bax- 
endale to  UnintelliKTible  DiHpatelies. — Recurring  HOW 

to  tlie  rule  of  damages  laid  down  in  Jfadlej/  v.  liax 


352        ACTIONS   AGAINST  TELEGRAPH    COMPANIKS. 

endale^^  that  the  damages  to  be  given  in  such  cases 
are  '*  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract;"  or  to  the  interpre- 
tation put  upon  the  rule  by  an  American  court,' 
**  that  the  party  is  liable  for  all  the  direct  damages 
which  both  parties  to  the  contract  would  have  con- 
templated as  flowing  from  its  breach,  if,  at  the  time 
when  they  entered  into  it,  they  had  bestowed  proper 
attention  upon  the  subject,  and  had  been  fully  in- 
formed as  to  the  facts,'' — it  must  be  concluded  that 
the  knowledge  which  the  sender  of  the  dispatch  and 
the  agent  of  the  telegraph  company  who  received 
it  had  at  the  time  when  it  was  received  for  trans- 
mission, is  a  most  important  element  in  estimating 
the  damages  to  be  given  in  the  case  of  a  failure  to 
transmit  it  properly  and  seasonably.  As  the  sender 
of  the  message  may  be  supposed  to  possess  such 
knowledge  on  the  subject,  the  question  generally 
takes  the  form  of  considering  what  was  the  knowl- 
edge or  means  of  knowledge  of  the  telegraph 
company. 

^  858.  In  Case  of  Cipher  or  Unintellisrible  Mes- 
sagesy  Nominal  Damagres  Only. — The  weight  of  au- 
thority, and  especially  the  decisions  in-  England 
and  the  commercial  States  of  the  Union,  are  to  the 
eflPect  that,  where  a  dispatch  is  delivered  to  a  tele- 
graph company  in  cipher,  or  where  it  is  couched  in 
such  language  as  does  not  disclose  its  import  to  the 
agent  of  the  company  who  receives  it  for  trans- 
mission, and  he  is  not  otherwise  advised  of  its 
import,  or  advised   of  any   special   circumstances 


^Ant€f  §311. 
«  AnU,  §  312. 
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Inch  will  entail  loss  in  case  it  is  not  eorrot-tly  and 
jasouabiy  delivered,  the  company  will  be  liable  iu 
iBe  of  default  in  transmitting  it  correctly,  or  in 
ise  of  negligent  delay  in  its  delivery,  or  in  case  of 
D  entire  failure  to  deliver  it, — to  pay  nominal  dam- 
ge»  only,  or,  at  most,  the  sum  paid  by  the  sender 
(r  transmitting  it.' 

^  350.     Reasons  Adiliiced  In  Support  of  this  Rule.~- 

Twe  were  to  expand  upon  the  reasons  which  have 
een  given  by  the  judges  for  this  rule,  we  should  not 
nd  any  more  satisfactory  ones  than  those  given  in 
ime  of  the  cases  from  which  we  have  already 
noted.  It  is  difficult  to  see  how  any  one  can  ex- 
nine  impartially  the  judicial  opinions  in  which 
jose  reasons  have  been  unfolded,  without  coming 
I  the  conclusion  that  the  judges  have  done  most 
r  their  thinking  on  the  side  of  the  telegraph  com- 
anies,  and    very  little   on    the  side   of  their  cus- 

>  SADden  V.  Slunrt.  1  C.  P.  Div.  320;  9.  r.,  tub  noni.  Sauu- 
>n  V.  Siewari.  35  L.  T.  (X.  S.)  370:  Monk  Eng.  It.'p.  288; 
'cBlcrn  Union  Tel.  Co.  v.  Martin.  S  Bmdw.  (ni.)  olf7:  Btnupi'o 
Pdclflc,  etc.  Tel.  Co.,  21  Minn.  155;  Macka;  v.  Weeirni  Union 
Bl.  Co.,  lit  Nev.  232:  Duulel  v.  Western  Union  T«l.  Co.,  81 
tx.  403;  a.  c.,46  Aid.  Rep.  305;  Candec  v.  Western  Union  Tel.  Co., 
(Wto.471;  a.  O.,  17  Am.  Rep.  *52;  Cannon  V.  Western  Union  Tol,  Co.. 
10  N.  O.  300;  s.  t;.,  G  Am.  St.  Kep.  StK);  Uart  v.  Weetern  Union  Tel. 
v.,  M  Cal.  579  (divided  voatt) ;  Atieles  v.  Wesiern  Union  Tei.  Co.,  37 
le.  App.  I>54 ;  Uuld  «in  v.  Weitlern  Union  Tel.  Co.,  4BN.  Y.  744  (reversing 
C,  M  Barb.  (S.  Y.)  60fl;  (I  Abti.  Pr.  (S.  S.)  103;  1  Lan*.  (X.  Y.)  13&; 
tbia  V.  Western  Union  Tel.  Co..  7  Reporter.  710;  8.  «..  8  Cent.  I,,  .r. 
IS;  II  Ch.  l.vg.  N.  376;  Uanilsbergnr  v.  Magnetic  Tel.  Co.,  ;i2  Barb. 
H.  Y.)  hSO;  Klngborne  v.  Montreal  Tel.  Co.,  16  Up.  Can.  Q.  B.  00; 
Uelda  V.  WastilugloaTol.Co..',)  West.  L.J.  5  (nufprfui  cntr):  United 
Wes  Tid.  Co.  V.  GUderfleve,  29  Mil.  332;  s.  c,  t>U  Am.  Dec.  010; 
Borne  v.  Midland  R.  Co..  h.  R.  7  C.  P.  583  (commenleil  ou  In  Wood's 
Ibyn*  on  l>aniag«rB,  f  34) ;  Western  Union  T(.d.  Co.  v.  Klikpatriuk,  78 
He.  317;  e.  c.  13  8.  W.  Rep.  70;  MvCull  v.  Western  Union  T«l.  Co., 
Abb.  X.  Cae.  (N.  Y.)  Ul ;  Bebm  v.  Weitero  Union  Tt<l.  Co..  S  BIsa. 
;U.  S.)  !31.  American  cases  on  tbls  subject  are  uoileclvd  in  a  note  In 
B.  ft  ICiig.  Corp.  Cas.  131. 

(23) 
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toiuers.  One  court  has  reasoned  that,  in  order  to 
make  a  telegraph  company  liable  for  the  ulteriar  or 
remote  consequences  of  its  failure  properly  to  trans- 
mit a  message,  according  to  its  engagement,  of  the 
importance  of  which  it  is  not  advised  by  what  ap- 
pears on  the  face  of  the  message,  it  is  the  duty  of  the 
sender  to  disclose  to  the  company's  agent  its  mean- 
ing. The  same  court  reasons  that  telegraph  messages 
sent  in  cipher,  the  purport  of  which  is  entirely  un- 
known to  the  oflBcers  or  agents  of  the  company, 
present  a  case  falling  within  the  principle  in  the 
law  of  carriers,  which  exempts  the  carrier  from  re- 
sponsibility on  the  giound  of  concealment  by  the 
owner  of  the  goods,  of  their  nature,  amount  and 
value.' 

^  360.  Rule  Applicable  to  Uniutelligrible  Dis- 
patches, thougrh  not  in  Cipher. — The  same  reason,  and 
consequently  the  same  rule,  applies  to  dispatches 
which , though  not  in  cipher,  are  so  framed  as  to  be  un- 
intelligible to  the  agents  of  the  telegraph  company. 
Accordingly,  the  rule  in  Hadlefj  v.  Baxendale  has 
been  applied  where  the  dispatch  read  :  *'  Sell  fifty 
gold,"  and  where  the  real  meaning,  as  understood 
between  the  sender  and  the  person  addressed,  was: 
'SSell  fifty  thousand  dollars  of  gold.''  Here  it  was 
held,  in  an  action  for  damages  for  failure  to  trans- 
mit and  deliver  the  above  dispatch,  that  the  trial 
court  erred  in  instructing  the  jury  that  the  plaint- 
iff was  entitled  to  recover  to  the  full  extent  of  his 
loss  by  the  decline  in  gold.  The  court  stated  and 
applied  the  rule  in  Hadleyy.  Baxendale,  and,  speak- 
ing through  Alvev,  J.,  said:   *'If  the  measure  of 

»  Reasoniug  of  the  Court  In  Oandee  v.  Western  Union  Tel.  Co.,  S* 
wis.  471 ;  s.  c,  17  Ana.  Rep.  452. 


CIPHER  DISPATCHEB. 


356 


espoDsibilily  at  all  depends  upon  a  knowledge  of 
he  special  circumstances  of  the  case,  it  would  cer- 
Rinly  follow  that  the  nature  of  ihis  dispatch  should 
ave  been  communicated  to  the  agent  at  the  time  it 
'as  offered  to  be  sent,  in  order  that  the  appellant 
night  have  observed  the  precautions  necessarj-  to 
uard  itself  against  the  risk.'" 

$  361.  An  EnKlUh  Case  tllUfltratiug:  the  Bule. — 
\  collector  of  telegraphic  ^((essa^'es,  who,  for  reward, 
ndertook  to  receive  messages  for  transmission,  and 
)  transmit  thera  by  telegraph  to  places  abroad,  re- 
eived  sucli  li  message  written  in  a  cipher  (which  he 
A(l  no  means  of  understanding  or  reading),  and 
egligently  transmitted  it  wrongly,  so  that  the  sender 
r  the  message  lost  a  profitable  contract.  It  was 
eld  that  only  nominal  damages  could  be  recovered 

'  him  in  an  action  against  such  collector.' 

^    362.      A    Canatliaii   Case  Illustrating  the'  Rule. — 

I  a  case  in  tlie  Queen's  Bench  of  Upper  Canada,  the 
lessflge  wasas  follows  :  "Kingston,  2d  September, 
B57.  To  Mr.  Crawford,  Oswego:  Do  accept  your  of- 
;  ahip  tn-morrow  fifteen  or  twenty  hundred.  (I.  M. 
linghorne."  In  denying  liability  forsnbstantialdani- 
;e8,  RoBi.Nsos.  C.  J.,  said:  "What  would  the  mes- 
geof  the  2d  September  have  informed  the  man.  or 
oy  whose  duty  it  was  to  take  it  from  the  wire,  and  to 
ind  it  by  another  man  or  boy  to  the  office  of  the 
.nierican  company?  Nothing  but  that  the  plaintiff 
ftd  accepted  an  offer,  he  could  not  tell  for  what, 
ttd  would  ship  fifteen  or  twenty  hundred,  whether 
r  staves  or  shingles,  or  barrels  of  flour,  or  liushels 

>  Unllvd  Htales  Tel.  Co.  t.  (illdvreleve.  20  U<1.  2.t4 ;  n.  c,  M  Am.  Dec. 
1,537. 

-SMindcn  V,  HwttMt,  35  L.  T.  (S.  8.)  810;  ».  c.  M  W.E.  WB;  !  C.  P. 
t.  SM;  ti  L.  J.  \,C.  p.  D|«.)  6S». 
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of  grain,  he  could  not  tell;  nor  could  he  guess  what 
might  be  the  occasion  for  haste,  or  the  consequences 
of  delay  or  neglect.  A  possible  loss  or  gain,  to  the 
plaintiff,  depending  on  the  time  at  which  the  mes- 
sage would  arrive,  was  a  consequence  which  the  de- 
fendants could  not  appreciate,  and  cannot  be  sup- 
posed to  have  contemplated  at  the  time  they  re- 
ceived the  message."^ 

^   363.      American  Cases  lUustratinsr  the  Bale." 

Under  the  operation  of  this  rule,  where  the  company 
was  not  apprised  of  special  circumst/inces  which 
would  entail  loss,  damages  have  been  denied,  ac- 
cruing through  the  loss  of  an  opportunitj'^  to  charter 
a  vessel;'  or  requesting  the  addressee,  who  was  the 
husband  of  the  sender,  to  come  immediatelv  to  the 
latter's  father,  who  was  very  low, — the  damages  be- 
ing the  loss  sustained  by  a  husband  through  the 
mental  suffering  of  his  wife, — the  message  not  dis- 
closing who  the  person  was  who  was  very  low.'  In 
another  case  it  appeared  that  the  defendants,  a  tele- 
graph company,  through  negligence,  failed  to  trans- 
mit and  deliver  a  telegram  in  these  words:  **Get 
ten  thousand  dollars  of  the  Mail  Company.''  The 
amount  of  damages  allowed  was  the  sum  paid  the 
defendants  for  transmitting  the  message,  and  the 
interest  on  ten  thousand  dollars,  the  receipt  of 
which  by  the  plaintiffs  was  delayed  five  days,  on 
account  of  the  non-delivery  of  the  telegram.  The 
court  sustained  the  decision  of  the  referee  in  the 
case,  who  had  rejected  a  claim  for  damages  forcovi- 
missions  on  pistols,  to   which  the  plaintiffs  would 

J  Kioghorne  v.  Montreal  Tel.  Co.,  IS  Up.  Can.  Q.  B.  60. 
2  McCon  V.  Western  Union  Tel.  Co.,  7  Abb.'  N.  Cas.  (N.  Y.)  151. 
8  Western  Union  Tel.  Co.  v.  Kirkpatrick,  76  Tex.  217;  s.  C,  13  S.  ^^' 
Rep.  70. 
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lave  been  entitled  had  the  contract  been  performed, 
nd  also  the  amount  of  a  penalty  which  the  plaint- 
B's  had  to  pay  on  account  of  a  faihire  to  perform 
contract  which  they  would  have  performed  if  the 
Dessage  had  been  received.  Basing  its  opinion  on 
he  general  rule  as  to  the  measure  of  damages,  the 
ourt  said:  "In  receiving  this  message  for  trans- 
oission,  the  defendants  ha<l  no  information  wliat- 
iver  in  relation  to  it,  or  the  purposes  to  be  accom- 
►lisbed  by  it.  except  what  could  be  derived  from 
he  dispatch  itself.  The  effect  of  any  delay  in  the 
lelivery  of  the  dispatch  would  naturally  and  neces- 
arily  be  equal  delay  in  the  receipt  by  the  plaintiffs, 

New  York,  of  the  $10,000  therein  mentioned. 
Ihe  defendants  were  not  informed  of  any  special 
lee  intended  to  be  made  of  this  sum  of  money,  and 
rhat  damage  might  naturally  bo  expected  to  follow 
rem  the  delay  in  the  receipt  of  it.  Clearly,  the 
Qss  of  the  use  of  that  sura  during  the  time  that  its 
eceipt  was  delayed,  and  the  damages  for  the  loss  of 
uch  use,  are.  by  the  laws  of  New  York,  determined 

be  the  interest  on  the  money  for  the  period  of 
he  delay,  at  seven  per  cent,  per  iinnum.'" 

^  364.  Extrinsic  rnformatlou  ol'  the  Importauce 
f  the  MegsaKc — In  a  case  in  the  New  York  Court 
tf  Appeals,'  the  doctrine  is  held,  in  general  terms, 
bat  if  a  telegram  does  not  show   upon  its  face  that 

relates  to  a  business  transaction,  and  that  a 
lecuniary  loss  may  probably  be  sustained  if  a  mis- 
Kke  is  made  in  transmitting  it,  and  no  notice  to 
his  effect  is  given  to  the  telegraph  company,  the 
ompany  will  not  bo  liable  for  such   \o^%.     Atul  the 

LandKberger  v.  Magnetic  Tel.  Co,.  33  Bnrb.  (.V.  Y.)  r>.10. 
'  BBldwIi)  V.  Unlled  SUteB  Tel.  Co.,  45  X.  Y.  7*4    (rovorsiug  s.  c.  W 
j-b.  605;  BAbb.  Pr.  (X.S.)  (S.  Y.)4(W;  1  I.auB.  CN- Y.)  125). 
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opinion  was  also  expressed  that  oral  information  of 
the  true  meaning  and  significance  of  a  telegram, 
showing  that  it  does  in  fact  relate  to  a  business  op- 
eration, and  is  of  a  pecuniary  importance,  when  it 
does  not  appear  to  be  of  that  character  upon  its  face, 
will  not  be  sufficient  to  bind  the  company.     But 
there  is,  certainly,  no  rule  of  law  which  lets  in  ex- 
trinsic information  of  the  facts  which  make  tlie  mes- 
sage specially  important,  and  which  at  the  same  time 
confines  such  information  to  a  written  notice,  though 
it  would  no  doubt  be  competent  for  the  parties  to 
stipulate  that  such  information,  to  be  valid,  should 
be  communicated  in  writing.     The  danger  of  per- 
jury, which  exists  in  this  case,  is  no  greater  than  that 
which  attends  all  important  oral  transactions.    The 
true  rule  undoubtedly  is,  that  telegraph   companies 
are  liable  to  the  extent  of  actual  damages,  within 
the  limitations  of  the  rules  elsewhere  discussed,  sus- 
tained through  delay  in  the  transmission  of  the  mes- 
sage, or  through  the  failure  to  transmit  it,  when  the 
importance  of  it  is  manifest  either  by  the  words  of 
the  message,  or  by  explanation  made  at  the  time  it 
is  delivered.^     This  is  well  illustrated  by  a  recent 
case  where  the  plaintift,  who  had  purchased  a  flock 
of  sheep,  which   he  wished  to  drive  to  his  ranch, 
directed  a  telegram  to  a  servant  to  meet  him  at  a 
certain  place  and  *' bring  Shep  ''  (meaning  a  sheep 
dog  on  the  ranch).     The  message  was  delivered  so 
as  to  read,  '*bring  sheep.''     The  servant  accordingly 
drove  the  plaintiff's  sheep  from   the  ranch  to  meet 
him.     In  an  action  for  damages  to  the  newly  pur- 
chased sheep,  for  the  additional  expense  of  keeping 
them,  and  for  loss,  exposure,  and  injury  to   both 

1  Mackay  v.  Western  Union  Tel.  Co.,  16  Xcv.  222, 228.    Compare  Hart 
V.  Direct,  etc.  Tel.  Co.,  86  N.  Y.  633. 
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ocka,  etc.,  phiintiff  in  his  petition  alleged  that 
hen  he  sent  the  dispatch  he  informed  defendant's 
igent  in  charge  of  its  office  that  he  wanted  the  dog 

assist  in  driving  the  sheep  to  his  ranch.  It  was 
,eld  that  tliis  allegation  implied  that  the  defend- 
it  had  direct  notice  of  the  object  of  the  dispatch, 
» as  to  make  the  company  chargeable  with  the  actual 
images.'  In  a  case  in  New  York,  later  tlian  tlie 
rst  above  cited,  the  clerk  or  operator  to  whom  the 
lessage  was  handed  was  fold  of  its  object,  and  that 
t  was  of  great  importance  that  the  party  sending 
t  should  get  a  reply  the  next  day.  It  was  held 
hat,  this  being  the  case,  there  was  no  ground  for 
iiiting  tlte  damages  tu  the  amount  paid  for  send- 
ig  the  message,  as  that  was  not  the  only  damage 
hat  could  iiave  been  contemplated  by  the  contract 
otween  the  parties. ' 

§  ;JG5.  SulDrleut  that  the  Company  in  put  upon 
DQuiry. — There  is  a  principle  in  the  law  relating  to 
lOtice,  of  constant  application,  that  any  communi- 
ation  is  in  law  notice,  which  is  sufficient  to  put  a 
aasonable  prudent  man  upon  inquiry.'  This  prin- 
iple  has  been  frequently  invoked  in  cases  such  as 
re  are  considering,  so  as  to  result  in  the  conclusion 
hat,  if  the  language  of  the  dispatch  suggests  its 
lature  and  importance  in  a  general  way,  the  cotn- 
lany  will  be  liable  for  the  actual  damages  accruing 
roni  its  failure  to  transmit  it  seasonably  and  cor- 
ectly, — the  courts,  reasoning  that  if  the  company 
.eoire  fuller  information  as  to  its  nature,  they  must 

1  Wenern  Union  Tel.  Co.  v.  EdBkll,  U  Tex.  3*1;  8.  c.  la  S.  W.  Kpp. 

*  Hp»giie  V,  WMtera  Union  Tel.  Co.,  8  D»ly  (X.  Y.).  200. 

'  I/Odge  V.  HlmonloD,  J  I'snr.  A  W.  (Pb.)  43D;  ».  c,  i3  Ani.  E>ec.  3(1, 

Dd  n«l«  33  Am.  D«c.  '17. 
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seek  it  or  be  charged  with  the  consequences  of  all 
knowledge  which  such  inquiries  would  have  elicited/ 
In  a  case  in  the   Commission   of  Appeals  of  New 
York  it  was  said  by   Mr.  Commissioner   Earl:  **If 
the  defendant's  agents  did  not  understand  the  im- 
portance or  import  of  the  message,  the}''  could  have 
inquired  of  the  plaintiff,  and  hence,  for  all  the  pur- 
poses  of  this   action,  it  must  be   treated  as   fully 
understanding  the  message,  and  the  consequences 
which  would  result  from  its  erroneous  transmission.'' 
This  was  said  of  a  message,  not  in  cipher,  which 
ordered  the  sale  of  certain  stocks,  and  which  was, 
therefore,  of  a  character  to  advise  the  agents  of  che 
telegraph  company,  in  a  general  way,  of  its  nature 
and  importance.'     And  there  is  recent  judicial  au- 
thoritv   for   the   conclusion   that   the   companv   is 
chargeable  with  notice  of  the  meaning  and    impor- 
tance of  the  message,  where,  from  previous  traiisac- 
tions,  or  its  hahit  of  sending  messages  couched  in 
similar  language,  it  might,  by  reasonable  diligence, 
have  understood  it.^     It  would  seem  to  be  a  reasona- 
ble conclusion  that,   if,  from  his  course  of  dealing 
with  the  sender  of  the  message,  or  from  his  position 
as  the  receiver  of  messages  of  like  character,  the 
company's  agent  ought  to  have  known  its  meaning 
or  its  importance,  although  it  might  have  been  un- 
intelligible  to   the   general   public,    the    company 
should  not  be  heard  to  say  that  it  was  unintelligi- 
ble, or  apparently  unimportant.     The  forms  of  ex- 
pression used  in  telegraphing  orders  for,  or  coramu- 

1  Western  Union  Tel.  Co.  v.  Edsall,  74  Tex.  329;  8.  c,  12  S.  W.  Rep. 
41. 

2  Rittenhouse  v.  Independent  Line  of    Telegraph,  44  N.  Y.  263;  s.  c, 
4  Am.  Rep.  673;  (affirming  s.  c,  1  Daly,  474). 

« Postal  Telegraph  Cahle  Co.  v.  Laihrop,  131  III.  575;  s,  c,  23  N.  E 
Rep.  583;  7  L.  R.  A.  474;  30  Cent.  L.  J.  12. 
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lications  regarding  the  market  reports  of  stocks, 
frain  and  other  commodities,  are  often  inexplicable 
0  persons  who  have  no  experience  in  transactions 
nvolving  such  commodities;  yet  to  one  versed  in 
ending,  receiving,  or  transmitting  such  messages, 
hey  might  be  perfectly  intelligible.  Now,  if  one 
elegraphing  in  relation  to  stocks  should  use  the 
anguage  commonly  employed  in  telegraphing  such 
»mmiini cations,  the  message  should  be  held  to  be 
Squally  as  intelligible  to  the  telegraph  company  as  if 
t  were  written  out  in  full  English. 

^  306.  General  luformatlou  Siiltlcleut. — A  rea- 
onable  deduction  from  the  rule  is  that  ijcnenil  in- 
'ormalion,  dl-sclosed  by  the  language  of  the  message, 
the  subject  to  which  it  relates,  is  sutHcient  to 
sharge  the  company  with  liability  for  actual  dam- 
iges;  and  that  it  is  not  necessary  that  the  company 
should  bo  able  to  foresee  the  exact  amount  of  pecu- 
liary  loss  which  its  negligence  would  be  likely  to 
MUse.'  When,  therefore,  enough  appears  in  the 
neaaage  to  show  that  it  ia  a  commercial  or  business 
■ansaction,  it  is  sufficient  to  charge  the  company 
prith  the  damages  resulting  from  Its  negligent  traiis- 
niaeion,  although  the  operator  may  not  be  able  to 
mderstand  its  meaning  as  to  quantity,  quality, 
jrice,  etc.,  as  the  sender  and  the  party  to  whom  it 
is  sent  understand  it.' 

^  iHM.  Iiiiitt»nc«8  of  DiHpatches  Sulflcleittly  Diit- 
Bloslnr  the  Nature  aud  Importauoe  of  tlio  Trausac- 
. — These  suggestions  naturally  lead  us  to  inquire 
what  telegraphic  messages  have  been  held  sufficient 

'  I'epper  v,  Wi'steni  Union  Tel.  Co..  37  Teuo.  .551;  b.  c,  40  Alb.  L.  J. 
I;  22  Ohio  I,.  J.  116;  4  I..  R.  A,  660;  II  ^.  W.  Rep.  783. 
»PoiUtTelr(rr«phCribleC'o.  V.  L»lhrop,  131  111,275;  s.  c,  7  I..  R.  A. 
'*;  30  Cent.  I,.  J.  12;  23  N.  E.  Itep.  S83, 
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on  their  face,  to  disclose  to  the  company  their 
nature  and  importance.  And  here  it  may  be  pre- 
mised, that  such  a  message  does  not  fall  within  the 
rule  relating  to  cipher  dispatches,  from  the  mere 
fact  that  abbreviatio)h<i  are  used  in  it  which  are  com- 
monly used  in  trade,  and  which  are  hence  presump- 
tively understood  by  the  agents  of  the  company.* 
The  following  instances  may  be  given  of  dispatcher 
which  are  of  a  nature  sufficiently  to  disclose  the 
business  to  which  they  relate,  and  the  loss  which 
might  likely  occur  through  mistakes  in  transmitting, 
non-delivery,  or  unreasonable  delay  in  delivering 
them:  **Sell  one  hundred  Western  Union,  answer 
price;"*  ''Will  you  give  one  fifty  for  twentj'^-five 
hundred;"'  ''Please  buy  in  addition  to  thousand 
August  one  thousand  cheapest  month;"*  ''You 
had  better  come  and  attend  to  your  claim  at 
once."^ 


^  Pepper  v.  Western  Union  Tel.  Co.,  87  Tenn.  554;  s.  C,  10  Am.  St.  Rep. 
GOO;  11  S.  W.  Rep.  783;  40  Alb.  L.  J.  45;  22  Week.  L.  Bui.  115;  4  L.  R. 
A.  G60;  25  Am.  &  Eng.  Corp.  Cas.  542.  In  this  case  a  produce  dealer, 
in  response  to  an  inquiry  for  prices,  telegraphed,  '*Car  cribs  six  sixty  c. 
a.  f.  prompt."  The  word  **crib8"  meant  in  the  meat  trade  clear  ribs, 
and  **c.  a.  f."  meant  cost  and  freight.  These  terms  were  well  under- 
stood by  the  trade  and  by  the  telegraph  company.  The  dispatch  as  de- 
livered by  the  company  read  "thirty"  instead  of  *' sixty."  In  conse* 
quenee  of  the  mistake  the  dealer  lost  975  on  a  sale.  It  was  held,  that 
the  telegraph  company  must  bear  the  loss,  and  that  it  could  not  contend 
that  the  dispatch  was  a  cipher  dispatch.  , 

2  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  434;  s.  c,  14  Am.  Rep.  38. 

3  Western  Union  Tel.  Co.  v.  Griswold,  37  Ohio  St.  301 ;  s.  C,  41  Am. 
Rep.  500. 

*  Postal  Telegraph  Cable  Co.  v.  Lathrop,  131  111.  575;  s.  c,  7  L.  R.  A. 
474;  30  Cent.  L.  J.  112;  23  N.  E.Rep.  583  (sufficiently  explicit  to  charge 
the  telegraph  company  for  a  loss  resulting  from  an  inexcusable  mistake  in 
transmitting  it). 

4  Western  Union  Tel.  Co.  v.  Sheffield,  71  Tex.  570;  s.  c,  10  Am.  St. 
Rep.  700. 
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§  368.  A  Further  Kllustrntion.  —  In  a  case  in 
Pennsylvania,  the  plaintiff's  agent  delivered  to  a 
elegraph  company  at  Lancaster  the  following  tele- 
irani,  addressed  to  brokers  in  New  York:  "Buy 
ifty  North -Western,  fifty  Prairie  du  Chii_'n;  limit 
brty-five."  The  company,  through  negligence, 
lent  it  only  part  of  tlie  way,  and  the  stock  named 
I  the  telegram  rose  in  value  before  the  neglect  waa- 
icertained  and  another  order  sent.  It  was  held 
hat  the  plaintiff  was  entitled  to  recover  the  in- 
ireased  cost  of  the  shares,  to  which  he  was  sub- 
ftctedby  the  company's  negligence.  The  court  said: 
'The  dispatch  was  such  as  to  disclose  the  nature 
►f  the  business  to  which  it  related,  and  that  the  loss 
night  be  very  likely  to  occur  if  there  was  want  of 
Sromptitude  in  transmitting  it  containing  the 
irder.  In  this  respect  it  differs  much  from  that  in 
Lavdsberger  v,  Maipietic  Tefegraph  Compaiuf.'  'Get 
en  thousand  dollars  of  the  Mail  Company,'  the 
nessage  in  that  case  said,  but  did  not  disclose  that 
ihe  money  was  to  be  gotten  from  the  Mail  Company 
save  from  failure  a  valuable  contract;  hence  it 
Hras  held  that  the  damages  arising  from  that  cause 
sould  not  reasonably  be  presumed  to  have  been  in 
'he  contemplation  of  the  parties  to  the  contract,  or 
jot  recoverable  to  that  extent.  Here  the  object  of 
he  message  was  for  the  purpose  of  buying  stock  as 
oon  as  received;  no  other  time  being  named;  and 
t  is  not  possible,  consistently  with  any  knowledge 
>f  the  husine»4S  of  dealing  in  stocks,  to  fail  to  under- 
and  that  damage  might  ensue, — nay,  would  be 
ikely  to  ensue, — by  delay.  The  damage  from  such 
I  source  was  what  would  naturally  have  entered 

•33  Barb-  (N.Y.}&30. 
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into  the  minds  of  the  sender  and  the  undertaker  to 
send  the  message,  if  thej'^  thought  on  the  subject  at 
all."^ 

^  369.      No  Distinction  Between  Non-Oelivery  and 

Mistake. — In  respect  of  the  rule  in  Hadley  v.  Box- 
endale,  as  applied  to  the  liability  of  a  telegraph 
companj^  there  can  be  no  distinction  in  principle 
between  the  case  of  a  mistake  in  transmitting  a 
message,  whereby  its  language  is  garbled  and  the 
addressee  misled,  and  the  case  of  a  negligent  delay 
in  delivering,  or  an  entire  non-delivery.  In  either 
<;ase  there  has  been,  at  least,  a  breach  of  the  contract 
jon  the  part  of  the  company ;  and  the  rule  of  dam- 
iiges  formulated  in  that  celebrated  case  is  a  general 
rule  applicable  in  cases  of  breaches  of  contract.' 
This  question  must  not  be  confused  with  the  sub- 
ject already  considered,*  of  the  power  of  a  telegraph 
company,  by  stipulation  on  its  message  blanks,  to 
limit  its  liabilit}'  in  case  the  message  is  not  repeated. 
There,  it  is  held  by  those  courts  which  have  taken 
the  pains  to  reason  upon  the  subject  at  all,  that 
.such  a  stipulation  cannot  operate  to  excuse  a  non- 
delivery, since  repeating  the  message  would  have 
no  tendency  to  prevent  such  an  accident.*  The 
Supreme  Court  of  the  United  States  has,  however, 
taken  such  a  distinction,  where  the  dispatch  could 
not  perhaps  in  strictness  be  designated  as  a  cipher 
dispatch.  It  read:  **Buy  ten  thousand,  if  you 
think  it  safe.     Wire  me. ' '     In  consequence  of  delay 

1  United  States  Tel.  Co.  v.  Weuger,  55  Pa.  St.  262;  s.  c,  93  Am.  Dec. 
751. 

*  Ante^  §  311.  This  rule  of  damages  has  been  recognized  and  applied 
by  American  courts  in  many  situations.  See  Sbepard  v.  Milwaukee 
>Gas-Ligbt  Co.,  15  Wis.  318;  Richardson  v.  Chynoweth,  26  Wis.  656. 

3  Ante,  §  217,  et  seq, 

*  AjUe,  §  228,  et  seq. 
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att/s 


n  tlelivering  it.  the  plaintifl"  lost  the  iidvaiitugt'  of 
rise  in  the  market  of  petroleum.  The  court.  i:i 
n  elaborate  and  learned  opinion  hy  Mr.  Justice 
latthews,  lield  that  the  plaintiff'  could  recover  no 
Dore  than  the  price  of  transmitting  the  mcasago. 
'he  court  take  a  distinction,  expressed  in  the  fol- 
jwing  language,  which  many  other  courts  do  not 
ecognize:  "Of  course,  where  the  negligence  of 
he  telegraph  company  consists,  not  in  dela;fin(j  the 
■ansraission  of  the  message,  but  in  transmitting  ii 
lessage  erroneoud)/,  30  as  to  misUfad  the  jiarty  to 
?hom  it  is  addressed,  and  on  the  faith  of  which  he 
cts  in  the  purchase  or  sale  of  properly,  the  actual 
OSS  based  upon  changes  tn  market  value  aro 
learly  within  the  rule  for  estimating  <lamage>t.'*' 
Though  the  decision  of  this  case  was  probably  coi*- 
ect  on  other  grounds,  this  diriiinction  Ih  believed 
be  unsound  where,  as  in  particular  the  caw,  tin* 
ender  of  the  mei^sage  is  the  piainlift'. 

^   370.      Sllpolationii     In     Memtave      Blaub*     m*    Ut 
Mplier  or   Obticure  MranMKCH. — It    In   Httlll    that   ihcru 

re  blanks  furnished  by  t^-degrapli  c/irn|>anieii  to 
heir  customers,  in  which  the  nender  ngn'eN  that 
company  ^hall  not  be  liable  "for  erron  \h 
!pher  or  obscure  mewiage*.'"  The  writ<'r  of  tUnl 
ibservation  had  not  been  able  to  ffnd  auy  caM?  tti 
rhich  the  reaaonablcmew  of  thin  »tipiilatioii  had 
I  the  Bul>)ectof  a  jodicial  dt-jnium  ;  nor  ha«  tUn 
rreevni  writer  been  able  to  find  «o*;h  a  *»««.  Th»  fol' 
iving  just  obNrrralion  i»  made  n|)Oij  tlit*  »n\tjifH  by 
.  recent  wriitr:  "TJjt  txa/-'t  *siit*r)t  <*f  tUi»  r*(['*' 
KtioD   is   not  dear.     Kxtriunf,  knomMf^u  of  l)j« 

Wown  rvM-nd.  C^  «.  lUL  UW  1*.  ».  iU,  4*1. 
>  Saw  u  Oa^  «.  v«a>n  L'Mm  T«f  'J4.,  71  *m.  tf»  W- 
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meaning  of  such  messages  is  not  mentioned,  nor  is 
A  refusal  to  incorporate  that  knowledge  into  con- 
tracts to  communicate  such  messages  definitely 
stated.  If  the  courts  should  interpret  the  regula- 
tion as  intending  to  include  only  those  cases  in 
which  a  telegraph  company  has  no  other  knowl- 
edge of  the  meaning  of  a  message  than  the  face 
discloses,  a  regulation  of  this  nature  would  seem 
to  be  perfectly  useless.  If  the  message  is  mean- 
ingless, the  company  is  liable  only  in  nominal 
damages.  If  the  message  is  not  meaningless,  the 
^company  cannot,  as  a  rule,  contract  against  the  loss 
that,  from  the  face  of  the  message,  would  seem  to 
be  the  natural  and  proximate  consequence  of  a 
breach." 

^  371.  stipulation  as  to  Repeating-,  in  its  Appll- 
<cation   to    Ciplier    Dispatches. — If   a  condition  in  a 

message  blank  which  exonerates  the  company  from 
liability  in  case  the  dispatch  is  not  repeated,  is  rea- 
sonable when  applied  to  a  dispatch  the  purport  of 
which  can  be  understood  by  reading  it,*  it  is  reason- 
able, for  stronger  reasons,  in  the  case  of  a  cipher 
dispatch,  the  purport  of  which  cannot  be  under- 
stood by  reading  it ;  and  so  it  has  been  held.* 

^  372.  Cases  Which  Deny  that  there  is  Any  Dis- 
tinction between  Ciplier  and  Other  Dispatches  In  Re- 
spect of  the  Measure  of  Damasres. — We  may  conclude 

this  chapter  by  referring  to  a  limited  class  of  Amer- 
ican cases,  which  hold  that  a  telegraph  company  is 
liable  in  damages  for  the  non-delivery,  or  for  un- 
reasonable delay  in   the  delivery,  of  a  cipher  dis- 

»  Gray  Com.  by  Tel.  §  92,  note. 

*  Lassiter  v.  Western  Union  Tel.  Co.,  89  N.  C.  334;  ante,  §  217. 
3  Cannon  v.  Western  Union  Tel.  Co.,  100  N.  C.  311 ;  8.  c,  6  Am.  Si. 
JRep.  590. 
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atcli,  and  that  the  recovery  in  such  a  casw  is  not 
nited  to  nominal  damages,  or  to  tlie  mere  sum 
lid  for  the  transmission  of  the  message,  althougli 
e  company  did  not  otherwise  have  knowledge  of 
,e  special  circumstances  making  the  message  im- 
)rtant.'  It  is  said  to  be  of  no  consequence  whether 
;c  dispatch  is  in  plain  English  or  in  cipher,  pro- 

ided  the  cipher  is  written  in  the  English  alphabet.' 
here  such  a  dispatch  directs  the  sale  of  goods 

wned  by  the  sender,  the  measure  of  damages  is 
(Id   to  be  the  difference  in  the  market  price  be- 

ween  the  time  when  they  would  have  been  sold  if 
e  dispatch  had  been  delivered  and  the  time  of  the 
tual  sale.' 
^  373.      Eseni]tlar.v  Damages    fnr  the  Xoii'Deliverj' 

Cipher  DispatrheN. — It  has  been  held  that  exem- 
tlary  damages  cannot  be  recovered  for  a  breach  of 
contract  to  send  a  message  written  in  cipher,  the 
leaning  of  which  is  not  communicated  to  the 
fent  of  the  company  to  whom  it  is  delivered,  iu 
le  absence  of  evidence  of  negliyeiice,  wanton  or 


WeHtern  (Jump  Tul.  Co,  v.  Falm»u,  7:t  Ga.  M.i;  ».  c,  54  Am.  Rep. 

:  Western  Uiiiou  Tel.  Co.  v.  Keynald«,  77  V'a.  173;  a.  c,  4^Am. 

p.  71S  <Lcwtii,  P.,  dUseatiDg) ;  Duugblery  v.  AiuerU'su  Uulou  Tel. 

.,  75  AIn.  168;  s.  c.  51  Am.  Rep.  *435:  WcsWrn  Union  Tel.  Co.  v. 
rar,  83  AU.  Q13  (Soniervllle,  >>.,  dlsMoting) ;  Weateru  Union  T«l.  Co.  v. 
trer.S^FlH.  107;  s.c.  1  Am.  St.  Rep.  323;  1  Houtb.  Kep.  IW  (llan«y. 
,  dIuvntlDg)  i  HHlfUboute  v.  Independeul  I.ltie  of  Telcgrupti.  1  Daly 
r.  T.).  *7i  {tcmbltj;  BoweD  v.  Lake  Krte  Tt-I.  Co.,  1  Am.  I..  Krg.  ilSft 
Ut  priiu  eaae) ;  Amerkati  Uiiion  Tel.  Co.  v.  DsuKlitury,  SO  AIh.  1»I  ; 

C,  »vb.  Hom.;  AiiieTiCHt]  UnlOD  Tel.  Co.  v.  DNUglilery  (.\U.).  7 
lalb.  Bep.  660  (SuuiervUle,  J.,  cllMcatlug);  Slruburgrr  v.  Wrmtarn 
nhm  Tel.  Co..  lilted  8edfcw.  Dam..  Otlj  rd.,  p.  441.  tioie;  'J  Tboiiip. 
€g.  P.8IS8.  SpeMcCoU  V.  Western  UolouTel.  L'o..T  Abb.  N.  trn..  (N. 
',)1Sl,]U.atid  Dot«. 

■  WiMtern  Uiiioa  Tel.  Co.  v.  Ileyvr,  ii  Fla.  (137. 

'  Ilaugbtcry  i.  Auierlcan  t'nloD  Tel.  Co..  75  Ab.  ]6a;  a.  c-.,Sl  Am. 
ip.  435. 
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willfid,  or  so  gross  as  to  evince  an  entire  want  of 
care.* 

^  374.      Unintellisrible  Oispatches  Subject  to  Parol 

Explanation. — It  has  been  held  that  the  meaning  of 
a  telegraphic  message  from  a  live-stock  broker  to  a 
shipper,  couched  in  such  terms  as  to  be  understood 
by  the  shipper,  but  which  are  unintelligible  to  per- 
sons not  engaged  in  the  stock  business  as  shippers, 
may  be  explained  by  the  testimony  of  the  broker, 
in  an  action  against  the  telegraph  company  for 
failure  to  deliver  it.' 

^  375.      Evidence  that   Agrent  had  Information  of 

Nature  of  Messagre.— The  obviously  sound  rule  is 
that  the  question  whether  the  ^ent  had  informa- 
tion of  the  nature  of  the  message  is  not  to  be  deter- 
mined solely  by  the  face  of  the  message  itself,  but 
may  be  shown  by  other  relevant  facts  and  circum- 
stances, including  the  fact  that  previous  similar 
messages  had  been  sent  by  the  same  operator  with 
knowledge  of  their  character.' 

1  Western  Union  Tel.  Co.  v.  Way,  83  Ala.  542;  s.  c,  4  South.  Bep. 
844. 

2  Western  Union  Tel.  Co.  v.  Collins  (Kan.),  25  Pac.  Rep.  187. 

3  Postal  Telegraph  Cable  Co.  v.  Lathrop,  131  111.  575;  s.  c.,7L.  R.  A. 
474;  30  Cent.  L.J.  412;  23  X.  E.  Rep.  583. 
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Article  V.— INJURY  TO  THE  FEELINGS. 

Section. 

378.  Damages  Given  for  Injury  to  the  Feelings  Alone. 

379.  Judicial  Obdervations  in  Support  of  this  View. 

380.  Illustrations. 

381.  Rule  Clearer  where  the  Mental  is  Coupled  with  Physical  Pain. 

382.  Not  Given  as  Exemplary  Damages. 

383.  Illustrations. 

384.  View  that  no  Damages  can  be  Given  for  Mere  Mental  Anguish. 

385.  Husband  cannot  Recover  for  Injury  to  His  Own  Feelings  where 

the  Action  is  for  an  Injury  to  the  Wife. 

386.  The  Company  must  be  Apprised  of  the  Special  Circumstances. 

387.  Further  of  this  Subject. 

388.  Further  Views  as  to  the  Measure  of  Damages  in  Such  Cases. 

389.  Failure  to  Deliver  a  Telegram  Calling  a  Physician  in  a  Case  of 

Continement. 

390.  Difference  between  Quantity  of  Pain  Suffered  and  Quantity 

which  would  have  been  Suffered. 

391.  What  if  the  Doctor  could  not  have  Reached  the  Patient  in  any 

Event. 

392.  Damages  for  Failure  of  Husband  to  Attend  His  Wife  in  Case  of 

Confinement. 

393.  Quantum  of  Damages  for  Mental  Suffering. 

^  378.      Damasres  Given   for  Injury  to  the  Feellngrs 

Alone. — Several  courts  have  recently  taken  the  view 
that  damages  may  be  given  in  an  action  against  a 
telegraph  company  for  the  failure  to  transmit  and 
deliver  a  message,  where  the  only  element  of 
damages  consists  in  injury  to  the  feelings,  and  where 

(24) 
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willful,  or  so  gross  as  to  evince  an  entire  want  of 
care/ 

$  874.      Unintellisrible  Dispatches  Subject  to  Parol 

Explanation. — It  has  been  held  that  the  meaning  of 
a  telegraphic  message  from  a  live-stock  broker  to  a 
shipper,  couched  in  such  terms  as  to  be  understood 
by  the  shipper,  but  which  are  unintelligible  to  per- 
sons not  engaged  in  the  stock  business  as  shippers, 
may  be  explained  by  the  testimony  of  the  broker, 
in  an  action  against  the  telegraph  company  for 
failure  to  deliver  it.* 

^  375.      Evidence   that   Agent  had  Information  of 

Nature  of  Messagre.— The  obviously  sound  rule  is 
that  the  question  whether  the  ^ent  had  informa- 
tion of  the  nature  of  the  message  is  not  to  be  deter- 
mined solely  by  the  face  of  the  message  itself,  but 
may  be  shown  by  other  relevant  facts  and  circum- 
stances, including  the  fact  that  previous  simikf 
messages  had  been  sent  by  the  same  operator  \vith 
knowledge  of  their  character.' 

1  Western  Union  Tel.  Co.  v.  Way,  83  Ala.  542;  8.  c,  4  South.  Bep. 
844. 

2  Western  Union  Tel.  Co.  v.  Collins  (Kan.),  25  Pae.  Rep.  187. 

3  Postal  Telegraph  Cable  Co.  v.  Lathrop,  131  111.  575;  s.  c,  7L.  B.  A. 
474;  30  Cent.  L.  J.  412;  23  X.  E.  Rep.  583. 
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Article  V.— INJURY  TO  THE  FEELINGS. 

Section. 

378.  Damaf^es  Given  for  Injury  to  the  Feelings  Alone. 

379.  Judicial  Observations  in  Support  of  this  View. 

380.  Illustrations. 

381.  Rule  Clearer  where  the  Mental  is  Coupled  with  Physical  Pain. 

382.  Not  Given  as  Exemplary  Damages. 

383.  Illustrations. 

384.  View  that  no  Damages  can  be  Given  for  Mere  Mental  Anguish. 

385.  Unsband  cannot  Recover  for  Injury  to  His  Own  Feelings  where 

the  Action  is  for  an  Injury  to  the  Wife. 

386.  The  Company  must  be  Apprised  of  the  Special  Circumstances. 

387.  Further  of  this  Subject. 

388.  Further  Views  as  to  the  Measure  of  Damages  in  Such  Cases. 

389.  Failure  to  Deliver  a  Telegram  Calling  a  Physician  in  a  Case  of 

Continement. 

390.  Difference  between  Quantity  of  Pain  Suffered  and  Quantity 

which  would  have  been  Suffered. 

391.  What  if  the  Doctor  could  not  have  Reached  the  Patient  in  any 

Event. 

392.  Damages  for  Failure  of  Husband  to  Attend  His  Wife  in  Case  of 

Confinement. 

393.  Quantum  of  Damages  for  Mental  Suffering. 

^  378.      Damafires  Given   for  Injury  to  the  Feeling's 

Alone. — Several  courts  have  recently  taken  the  view 
that  damages  may  be  given  in  an  action  against  a 
telegraph  company  for  the  failure  to  transmit  and 
deliver  a  message,  where  the  only  element  of 
damages  consists  in  injury  to  the  feelings,  and  where 

(24) 
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there  is  no  element  of  physical  suffering  or  pecu- 
niary loss.' 

^  379.  Judicial  ObservatloDB  in  Support  of  this 
Tiew. — The  Supreme  Court  of  Texas,  in  holding  in- 
jury to  the  feelingB  an  independent  element  of 
damage,  say:  "In  cases  of  bodily  injury,  the 
mental  suffering  is  not  more  directly  and  naturally 
the  result  of  the  wrongful  act  than  in  this  case,— 
not  more  obviously  the  consequence  of  the  wrong 
done  than  in  this  ease.  What  difference  exists  to 
make  the  claimed  distinction?  That  it  is  caused 
by  and  contemplated  in  the  doing  of  the  wrongful 
act  ia  the  principle  of  liability.  The  wrong-doer 
knows  that  he  is  doing  this  damage  when  he  afflicts 
the  mind  by  withholding  the  message  of  mortal 
illness,  as  well  as  by  awound  to  the  person.'"  Ths 
Court  of  Appeals  of  Kentucky,  speaking  upon  the 
same  subject,  say:  "  Many  of  the  text-writers  say 
that  a  person  cannot  recover  damages  for  mental 
anguish  alone,  and  that  he  can  recover  such  dam- 

t  Stuart  V,  Western  Unioo  'Pel,  Co.,  60  Tex.  580;  reaftlrmed  in  WlUcn 
T.  Gulf ,  etc.  R.  Co.,  69  Tex.  739,  and  iu  Weatern  Union  Tel.  Co.  1- 
Cooper.  71  Tex.  507;  3.  c.  10  Am.  St.  Rep.  773;  9  8.  W.  Kep.  6BS;  1 1." 
R.  A.  72S;  Western  Union  Tel.  Co.  v.  Broescbe,  79  Tex.  654;  b.  c,  K 
S.  W,  Rep.  734;  Western  Union  Tel.  Co.  v.  Slmpaoa,  73  Tex,  433;  8.  C, 
11  8.  W.  Hep.  385 ;  Western  Union  Tel.  Co.  v.  Adams,  75  Tex.  ."31 ;  ».  C^ 
6  L.  R.  A.  844;  12  S.  W.  Rep.  857;  Wadsworth  v.  Western  Union  Tel 
Co.,  86  Tenn.  695;  s.  c,  6  Am.  St.  Rep.  864;  8  S.  W.  Rep.  574;  B««e 
V.  Western  Union  Tel.  Co.,  123  Ind.  204;  s,  c,  2i  S.  E.  Rep.  WJ; 
Beaaley  v.  Western  Union  Tel.  Co.,  3B  Fed.  Bep.  181;  Western  UnlM 
Tel.  Co.  V.  Henderson,  39  Ala..  510;  s.  c.  7  South.  Rep.  419:  Tbomp- 
BOn  V.  Westeni  Union  Tel.  Co.,  106  N.  C.  540;  a.  c,  11  S.  E.  Bep.  «9; 
Cbapman  v.  Western  Union  Tel.  Co.  (Ky.),  13  S.  W.  Rep.  880;  YowK 
V.  Western  Union  Tel.  Co.,  107  N.  C.  370;  s.  c,  11  S.  E.  Rep.  IWl;  *J 
Abb.  1,.  J.  GI8;  ThompeoB  v.  Western  Union  Tel.  Co.,  107  N.  C.  U>; 
a.  c,  12  S.  E.  Rep.  427. 

'  Stuart  V.  Western  Union  Tel.  Co.,  66  Tex.  580,  quoted  wliti  Bppnnll 
In  Western  Union  Tel.  Co.  v.  Cooper,  71  Tex,  607;  b.  c,  10  Am.  St 
Bep,  77a. 
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:es  only  where  he  is  entitled  to  recover  some 
lamages  upon  some  other  ground.  It  will  gen- 
■ally  be  found,  however,  that  they  are  speaking  of 
tses  of  personal  injury.  If  a  telegraph  company 
indertakes  to  send  a  message,  and  fails  to  use  ordi- 
.ary  diligence  in  doing  yo,  it  is  certainly  liable  for 
)me  damage.  It  has  violated  its  contract;  and 
'henever  a  party  do^s  so  he  is  liable  at  least  to 
jme  extent.  Every  infraction  of  a  legal  right 
auaes  injury,  in  contemplation  of  law.  The  party 
eing  entitled  in  such  a  case  to  recover  something, 
'by  should  not  an  injury  to  the  feelings,  which  is 
ften  more  injurious  than  a  physical  one,  enter  into 
be  estimate  ?  Why,  being  entitled  to  some  damage 
ly  reason  of  the  other  party's  wrongful  act,  should 
ot  the  complaining  party  recover  all  the  damage 
rising  from  it?  It  seems  to  us  that  no  sound  rea- 
m  can  be  given  to  the  contrary.  The  business  of 
jlegraphing,  while  yet  in  its  infancy,  is  already  of 
'onderful  extent  and  importance  to  the  public.  It 
I  growing,  and  the  end  cannot  yet  be  seen.  A 
jlegraph  company  is  a  quasi  public  agent,  and  as 
3ch  it  should  exercise  the  extraordinary  privileges 
ccorded  to  it,  with  diligence  to  the  public.  If,  in 
latters  of  mere  trade,  it  negligently  fails  to  do  its 
Uty,  it  is  responsible  for  all  the  natural  and  proxi- 
ate  damage.  Is  it  to  be  said  or  held,  that,  as  to 
latters  of  far  greater  interest  to  a  person,  it  shall 
ot  be,  because  feeHngs  or  affections  only  are  in- 
olved  ?  If  it  negligently  fails  to  deliver  a  message 
hich  closes  a  trade  for  $100,  or  even  less,  it  is  re- 
wnsible  for  the  damage.  It  is  said,  however,  that 
it  is  guilty  of  like  fault  as  to  a  message  to  the 
naband  that  the  wife  is  dying,  or  the  father  thai 
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his  son  is  dead,  and  will  be  buried  at  a  certain 
time,  there  is  no  responsibility  save  that  which  is 
nominal.     Such  a  rule,  at  first  blush,  merits  disap- 
proval.    It  would  sanction  the  company  in  wrong- 
doing.    It  would  hold  it  responsible  in  matters  of 
the  least  importance,  and   suffer  it  to  violate  its 
contracts  with  impunity  as  to  the  greater.     It  seems 
to  us  that  both  reason  and  public  policy  require 
that  it  should  answer  for  all  injury  resulting  from 
its  negligence,  whether  it  be  to  the  feelings  or  the 
purse,  subject  only  to  the  rule  that  it  must  be  the 
direct  and  proximate  consequence  of  the  act.    The 
injury  to  the  feelings  should  be  regarded  as  a  part 
of  the  actual  damage,  and  the  jury  be  allowed  to 
consider  it.     If  it  be  said  that  it  does  not  permit  of 
accurate  pecuniary  measurement,  equally  so  may  it 
be  said  of  any  case  where  mental  anguish  enters 
into   the   estimate   of  injury  for  a   wrong,  and  it 
furnishes  no  sufficient  reason  why  an  injured  party 
should  not  be  allowed  to  look  to  the  wrong-doer  for 
reparation.     If  injury  to  the  feelings  be  an  element 
to  the  actual  damage  in  slander,  libel  and  breach  of 
promise  cases,  it  seems  to  us  it  should  equally  be 
so  considered  in  cases  of  this  character.     If  not, 
then  most  grievous  wTongs  may  often  be  inflicted 
with  impunity ;  legal  insult,  added  to  outrage  by 
the  party,  by  offering  one  cent,  or  the  cost  of  the 
telegram,   as  compensation    to   the  injured  party. 
Whether  the  injury  be  to  the  feelings,  or  pecuniary, 
the  act  of  the  violator  of  a  right  secured  by  con- 
tract has  caused  it.     The  source  is  the  same,  and 
the  violator   should  answer   for  all  the  proximate 
damages. ''* 

>  Chapman  v.  Western  Union  Tel.  Co.  (Ky.),  13  S.  W.  Bep.  880; 
30  Am.  &  Eng.  Corp.  Cas.  626;  quoted  with  approval  in  Youngs- 
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J  380.  illustratioiii*. — A  telegraph  company, which 
Igligently  failed  to  deliver  two  telegrams  aiinounc- 
g  the  illness,  death,  and  date  of  the  funeral 
the  plaintiffs  father,  was  held  liable  to  the  plaint- 
in  suhfitantjal  damages  for  the  injury  to  his  feel- 
gs,  without  proof  of  physical  pain  or  pecuniary 
W.'  So,  it  has  bet'n  held  that  if  a  message  is  sent 
a  person,  informing:  him  of  tlie  dangerous  illness 
his  wife,  and  the  company  negligently  fails  to 
liver  it  for  eight  days,  so  that  he  does  not  get  it 
llil  after  her  death  and  burial,  he  can  recover  dam- 
;e8  for  tlie  mere  mental  anguish  thereby  caused.' 

^   381 .      Rule  dearer  Where  the  Meutal  is  Coupled 

ith  Physicftl  I'ain,  etc. — Some  of  the  courts  seem 
proceed  upon  the  idea  tliat  damages  for  injury  to 
le  feelings  can  only  be  given  where  the  plaintiff  is 
titled  to  recover  other  compensatory  damages;  in 
ther  words,  thai  damages  for  injury  to  the  feelings 
in  only  be  given  as  sitpplemeiUal  damages,  so  to 
wak.  This  idea  has  probably  been  adopted  from 
te  rule  which  has  obtained  in  respect  of  exemplary 
Images.  i?uch  damages,  it  is  well  known,  are  given 
tr  mere  jninishment  ur  example,  ami  can  never  be 
iVen  except  where  the  facts  disclose  grounds  forre- 
>vering  compensatory  damages;  otherwise  a  man 
light  bring  a  civil  action  for  a  mere  criminal  offense. 
he  Supreme  Court  of  Alalmma,  in  a  late  ease,  seem 
doubt  the  soundness  of  this  distinction,  and  hold 
at  whatever  tlie  rule  may  be  where  the  addressee 
ing8  the  action,  yet   where  it  is  brought  by  the 

'Mteni  Union  Tel.  Co..  107  K.  l'.37U;  s.  c.  11  S.  E.  Rep.  IWl;  43 

L.  J.  518. 

> Chtpmiui ».  Wwtcm  Cnlon  Til.  Cu.  (Ky.). 'US.  W.Bop.880;  b.c. 
Am.  A  Eog.  Corp  Ca*.  620. 
■  YounK  V.  WeiierD  Uulua  Tel.  <-'o.,107  N.  C.  370;  s.  c,  II  S.  E.  Rvp. 
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sender  of  the  message,  he  may  recover  such  dam- 
ages, because  he  is  entitled  to  other  actual  damages 
for  the  breach  of  the  contract  between  him  and  the 
defendant,  to  the  extent  of  the  price  paid  for  trans- 
mitting the  message  at  least. ^  And  it  must  be  ob- 
served that  the  distinction  does  not  rest  upon  any 
sound  foundation. 

$   382.      Kot   Given   as    Exemplary   Damagres.— On 

the  contrary,  damages  for  mental  suffering,  when 
given,  are  given  on  the  theory  of  compensation^ 
though  the  facts  may  often  be  such  as  to  authorize 
a  further  award  of  damages  by  way  of  punishment 
or  example.  Accordingly,  a  petition  which  dis- 
closes no  other  ground  of  recovery  than  injury  to 
the  feelings  in  consequence  of  the  non-delivery  of  a 
message,  through  the  mere  negligence  or  forgetful- 
ness  of  the  employees  of  the  company,  does  not,  it 
has  been  held,  disclose  a  case  for  exemplary,  but  of 
actual  damages  only.'^  Keeping  in  mind  the  rule  that 
exemplary  damages  are  given  only  in  cases  of  malice, 
fraud,  oppression,  or  negligence  so  gross  as  to  evince 
a  disregard  of  social  duty  and  to  be,  therefore,  tanta- 
mount to  malice, — we  are  prepared  for  the  view 
that  mental  suffering,  occasioned  merely  by  theneg- 

1  Western  Union  Tel.  Co.,  v.  Henderson,  S9  Ala.  510;  s.  c,  7 South. 
Rep.  419.  So  held  in  Reese  v.  Western  Union  Tel.  Co.,  123  Ind.  224; 
Thompson  V.  Western  Union  TeJ.  Co..  106  N.  C.  549;  s.  c,  11  S.E.BeP* 
2G9;  30  Am.  &.  Eng.  Corp.  Cas.  634.  On  the  second  appeal  in  this  case 
the  distinction  was  abandoned.    107  X.  C.  449. 

«  Stuart  V.  Western  Union  Tel.  Co.,  66  Tex.  580;  s.  c,  59  Am.  BeP- 
623;  distinguishing  on  this  point.  Gulf,  etc.  R.  Co.  v.  Levy,  59  Tex.W2; 
8.  c,  46  Am.  Rep.  269.  In  this  last  case  there  was  no  contract  relation 
between  him  and  the  company,  so  the  court  held  that  in  the  failure  to 
deliver  the  message,  the  company  was  only  guilty  of  a  tort,  and  In 
such  a  case  actual  damage  must  be  shown,  to  let  in  exemplary  damages  or 
damages  to  the  feelings.  In  the  Stuart  case,  supra,  there  was  a  contract 
relation,  and  the  court  held  that  the  two  oases  were  thus  distinguisb- 
abfe. 
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igent  failure  totransraita  message  containing  uoth- 
Dg  indicating  its  special  importance,  which  was  not 
therwise  made  known  to  the  agent,  is  not  a  ground 
ir  the  recovery  of  such  damages.' 

I  383.  lUustrationB. — In  view  of  the  foregoing, 
e  may  more  easily  concur  with  a  lato  holding  that 
here  a  telegram  is  sent  by  a  wife,  about  to  be  iion- 
ned,  to  summon  her  husband,  and  by  reason 
f  a  negligent  delay  of  twenty-four  hours  in  thu 
elivery  of  the  dispatch  he  did  not  arrive,  whoro- 
y  the  complaint  alleges  she  suffered  more  phyw- 
al  pain,  mental  anxiety,  and  alarm  on  account 

her  condition,  and  sustained  permanent  and 
curable  injury  for  want  of  his  prcBcnco  and 
irvices,  such  damages  are  not  too  remote.'  In 
iiother  case  which  was  an  action  to  recover  dam- 

i  for  negligent  delay  in  transmitting  a  moHHago, 
le  petition  set  lorth  that  a  telegram:  "C)otne  iriinio- 
iately,  I  am  very  sick."  wa&  delivered  to  the  agent 
■  the  deiendant  company  for  trant*mi«nion;  that  hu 

(  informed  that  the  sender  was  the  son  of  tlio  ad- 
and  that,  owing  to  negligence  and  dfi- 
ly  in  sending  and  delivering  the  menwage,  the  <;orn- 
lainant  was  deprive^Inf  the  privilege  of  being  with 
m  in  the  last  moments  of^liis  life  and  atteiidinff 
B  burial.     The  court  held  that  the  fxstition  »et  forttt 

.  WMtcn  CoiM  T«L  Co.,  TBTvx.  tU;  •-  r..,  7  M.  W.  lUp, 

uwttkm  bnla.m  ImM  U  (HW  •  omm*  ut  kmIm  toft 

"^UA  t*  btp*  <iwaw  Mi  ■ 

I  ta«rM«fM*r  (wtiM  « 


a  cause  of  action;  and  that  the  eleraents  of  aeti^ 
damage  were  the  cost  of  tlie  telegram,  the  expense* 
of  travel,  and  the  mental  suffering;  auil  that  the 
fact  that  a  later  train,  which  the  complainant  wa* 
compelled  to  take,  would  have  taken  her  to  hereon 
in  time,  but  for  the  fault  of  the  railroad  company, 
was  no  defense.' 

^  384.      View   tbat  no  Damages  can  be  Given  for 
Mere  Mental  Anguish. — No  damages  can,  in  the  viy 
of  some  courts,  be  recovered  for  mere  mental  angi 
or  suflering  produced   by  the  failure   to  deliv^ 
telegraphic  message,  unless  (and  such  a 
hardly  be  conceived)    the  failure  has  result* 
physical  suffering  which  is  the  proximate  caua< 
the  mental  suffering.'     Accordingly,  where  thai 
tion  was  for  damages  for  failing  to  delivers  mes( 


'Loperv.  WeMeraUnionTe).  C0..7O  Tex.  lSS9i  8.  C,  31  Ain.&Epg. 
Corp.  Cb8.  ini ;  S  S.  W.  Itep.  800.  So,  in  Tennefsee,  [I  bae  been  Intel; 
belli  tlial  where  h  person  Gent  ik  telegram  to  tbe  pluluilff.  his  ^»^r,  con- 
tainlDg  laformatiou  of  ihe  ^eriouii  illpe^s  of  ber  broibcr.  aud  iubM- 
quentl]'  another  odb  Informiug  ber  ol  bis  death ;  and  by  reation  of  lb« 
negllKCDce  of  the  compauf  tbe  dispatches  were  not  delivered,  wberebj 
tbe  brother  w&b  deprived  of  that  atteuiiou  at  her  bands  h  hich  h«  woald 
have  received  but  lor  tavb  negligence,  and  she  in  cuoseciueuce  wu  no- 
sbleto  make  prepartloue  for  his  funeral,— she  was  heldeuDlled  to  dam- 
Bgea  tor  tbe  wrong  and  injury  done  10  her  aSectioDS  aud  iMltugo.  Tbtt 
deciBion  eeems  to  be  squurely  ^the  effect  tbuC  Injurei]  fet-linge,  wllltuul 
more,  may  in  eucb  a  case  be  tb^asis  of  n-coverlng  substantl&l  ilanuglifc 
Wadeworth  v,  Western  Union  Tel.  Co.,  S8  Tenn.  0ll5j  s.  c,  6  Am.  St. 
Bep.  SGi,  (Lurton  aud  FolkeEi,  .lJ.,disBeutinK).  Bui  there  1»  ■  ground 
on  wblch  this  decision  Is  capable  of  being "distlaguished,"  which  Is  the 
ground  on  whk'h  Mr.  Chief  Justice  Tiirney  concurred,  naniely,  thai 
telegraph  companlegare  liable  In  damages  to  Ibe  parly  aggrieved.  noJiiT 
the  statute  of  tbU  Slate  (Tenn.  Code  (T.  &.S.,$i  l»2Nl»£I),  (11.4  T„ 
JS  1541,1542),  and  that  tbe  statute  does  not  discriminate  between  mt*- 
tages  pertaining  to  msttere  of  a  pecuniary  nature  and  those  whMi  at* 
sent  tor  tbe  receiver's  personal  benefit,  and  which  relate  rncrely  to  de* 
meetic  matters. 

'  Russell  V,  Western  Union  Tel.  Co..  3  Duk,  316;  WeM  v,  W«a(ers 
Union  Tel.  Co.,  30  Kan.  »H;  B.  0.,  0  Am.  St.  Itrp.  530;  IT  Pac  Rtv- 
307;  Chase  v.  Weelern  Union  Tel.  Co.,  44  Fed.  Kep.  OW. 


which  a  son  notified  his  lather  of  the  death  and 

eral  of  a  brother  of  the  latter,  it  was  intimated 

lat  damages  for  the  mental  disappointment  and 

ifTeriug  could  not  be  recovered.'    To  illustrate,  let 


•  WeM  V.  Westtrn  Union  Tel.  Co.,  39  Kan,  !B;  8.  c,  9  Am,  St.  Rep. 

"Such  d&m)iji;eg,"  It  \a  said,  "can  only  enCer  Into  and  birr 
rt  of  [lie  recovery  where  tbe  mental  euffe riot;  ia  tbe  natural,  legiti- 
ftte  and  proxlmsle  consequence  of  tbe  pbjslcat  Injury."    Saliux  v. 
Dsper.  27  Kiin.  bU.    Again,  it  is  said  thai,  "I- 

nired  for  a  »boclL  and  injury  to  the  feelings  and  sensibilities,  ov  for 
total  dlsirees  and  nnguUb  caused  by  a  breach  ol  a  contract,  except  a 
irrJage  contraci."  Bussell  v.  Western  Union  Tel.  Co..  3Dftk.  3IS. 
'.  Western  Union  Tel.  Co.,  TiB  Tes.  308;  8.  c.  40  Am.  Kep. 
>,  II  wae  he)d  that  a  telegraph  cuinpnuy  la  liable  tor  injury  to  tba 
Bllngs  o(  a  SOD  caused  by  its  neglect  to  deliver  to  bim  a 
oonncing  the  death  of  hie  mother,  whereby  he  is  prerenced  from  at- 
idlng  her  funeml.  Bnt  tills  decision,  which  was  pronounced  by  a 
nuiaelon  of  appeals,  was  ovcrruleil   by  tbe  Supreme  Court  of  the 

e  State  In  tbe  Rubsequenl  case  of  Gulf,  etc.  R.  Co.  v.  Levy,  59  Ti  x. 

i  B.  C,  *6  Am.  Rep.  278.  This  laet  deuislou  aeems  to  be  overruled 
il  tbe  former  relnsiiitcd  by  the  later  ease  of  Stuart  v.  Weatero  Union 
a.  Co.,  Oti  Tex.  5e0;  t.  c,  5U  Am.  Rep.  623.  altbo.igh  the  court  say 
It  the  two  cases  are  in  contllct  only  on  the  single  point  that  injuiy  to 
■  feelings  alone  would  sustain  such  an  action,    la  Lognn  v.  Western 

'    n  Tel.  Co.,  84  ni.  4«S,  which   whs  an  autlon  by  a  father  agalu^t  a 

rapb  company  for  negligence  in  failing  to  deliver  a  telegram  n-at 

-him  tn  bis  son  summoning  bim  to  the  death-bed  of  bis  molber.  It 

iilield  that  tbe  plaintiff  was  entitled  to  recover  at  least  nominal  dani- 

I,  Including  the  price  paid  the  company  for  sending  the  mcssngc. — 
It  nothing  beyond  ibis  was  considered.  In  Wynian  v.  I,eavltt,  TI  Me. 
7;  8.  C..  36  Am.  Rep.  303,  which  was  aii  action  tor  damages  fur  injury 
nnl  estate  by  blasting  rock.  It  was  ^I<1  tiiat  tbe  mental  anxiety  of 
B  plaintiff  for  the  safely  of  herself  and  family  whs  not  a  proper  elc- 
mt  «t  ilamagra.  In  Chase  t.  Western  Union  Tel.  Co.,  44  Fed.  Kep. 
I,  Ur.  DlBtrli^t  -Tudge  Newman  citrd  the  following  authorities  as  de- 
g  tbe  right  to  recover  damages  tor  mental  suffering  unmixed  with 
f  Other  element  af  damage :    Buasell   v.  Western  Union  Tel.  Co.,  3 

[.  815;  a.  C,  18  N.  W.  Rep.  408;  West  v.  Wealcrn  Union  Tcl.  Co., 
Ktn.  SB;  s.  C,  17  Poc.  Rep.  807;  Gulf,  etc.  K.  Co.  v.  Levy,  fill  Tex. 
I,  S«8[  Wyman  v.  LeavHl,  71  Me.  227:  Johnson  v.  Wells.  6  Nev.  2«; 
1  T.  Railway  Co.,  7S  Mo.  633;  Railway  Co.  v.  .Stables,  62  HI.  3IJ: 
«  T.Tripp.  TO  III.  603;  Heldel  v.  Anlhls,Tl  111.  041 ;  .locb  v.  [i.ink- 
inltfSS  111.  333;  Porter  v.  Hallway  Co.,  71  Mo.  83;  Fouelou  v.  Itiitti', 
WI(.844;  «.  c,  ION.  W.  Rep.  SOI;  Ferguson  v.  D«vU  Co.,  ftriowa, 

;  a,  C,  10  N.  W.  Kep.  (KM! ;  Stewart  v.   Rlpon.  3S  Wis.  6»4  j  Maiters 

ir«tnti,S7Coati.  393;  Blake  v.  Railway  Co.,  10  Bag.  Law  A  Eq.  442; 
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US  take  a  case  where  the  plaintiff,  hearing  that  his 
father  was  sick  at  E.,  and  wishing  to  visit  him,  de- 
livered to  the  defendant  telegraph  company  at  S.  a 
message  for  transmission  to  his  father  at  K.,  which 
simply  directed  that  a  carriage  be  sent  for  him  at  P., 
the  nearest  station,  seventy-five  miles  distant  from 
E.  The  operator  was  not  informed  of  the  father's 
sickness,  and,  owing  to  his  fault  in  not  knowing  or 
recollecting  that  the  telegraph  office  at  E.  had  beeu 
abandoned  for  more  than  a  month,  no  reply  was  re- 
ceived. After  waiting  six  days,  the  plaintiff  went 
to  P.,  and,  finding  no  word  from  his  father,  and  not 
being  able  to  obtain  a  conveyance  by  the  more  di- 
rect route  to  E,,  was  obliged  to  take  a  circuitous 
route,  a  distance  of  200  miles  by  a  "  buckloard." 
The  court  held  that  no  recovery  could  be  had  for 
the  mental  suffering  caused  by  the  failure  to  receive 
a  reply,  or  word  from  the  father  at  P.,  or  the  phys- 
ical pain  caused  plaintiff  in  the  journey  of  200  miles 
from  P.  to  E.  by  the  "  buckboard.'" 

^  385.  HuBband  Cannot  Becoverfor  Injury  to  Bis 
Owu  Feelings  where  tlie  Action  la  for  an  Injury  to  tbe 
Wife. — In  Texas,  where  the  husband  brings  a  suit 
for  an  injury  to  his  wife,  she  not  being  joined — not 
heing,  under  the  procedure  in  that  State,  a  neces- 
sary party,'  he  cannot  recover  damages  against  the 
telegraph  company  for  injury  to  his  feelings.  The 
court  so  hold,  on  the  theory  that  such  damages  were 


Lj'Dcb  V.  Kalgbt,  Q  H.  L.  Cas.  577;  Bnrke  v.  Rnilwn^  (!o.,  10  Cent.!. 
J.  48;  Bowell  v.  Western  Uoion  Tel.  Co.,  75  Tes.  26;  s.  c.  13  8.  W. 
Bep.  634;  Tbompeonv.  Western  Uuton  Tel.  Co..  I(«  N.  C.  M9;  8.  C 
11  S.  E.  Bep.  209;  30  Am.  A  Eng.  Corp.  Cos.  634. 

'MuAllen  v.  Western  Union  Tel.  Co..  70  Tes.  W3;  s.  c.Mi 
Kng.  Corp.  CiiB.  105;  7  S.  W.  Rep.  715. 

>  TexnH  Cenlral  B.  Co.  v.  Biimell,  81  Tex.  OSS;  Son  AntoDto  C 
Co.v.  Helm,  64  Tex.  147. 
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too  remote  and  consequential,  but  do  not  seem  to 
proceed  on  the  view  that  he  cannot  bring;  an  action 
in  right  of  his  wife,  and  recover  damages  in  Iiis  own 
,ght.  Says  Collard,  J.:  "The  person  who  sufiers 
the  injuries  proximately  resulting  from  the  wrong 
done,  and  such  person  alone,  is  entitled  to  compen- 
sation, except  in  cases  where  death  results,  and  the 
cause  of  action  is  made  to  survive  to  the  relatives 
by  virtue  of  a  statute.  The  husband  can  sue  for 
such  injuries  to  his  wife,  but  he  cannot  recover  on 
bis  own  account  for  his  anxiety  and  sympathy.'" 

^  886.  The  Company  mnst  be  Apprised  of  tbe 
Special  circiiiiiHtaaces. — As  damages  for  mental  suf- 
Tering,  injury  to  family  affection  and  the  like,  are 
^ven  on  the  footing  of  compensation,  the  rule  of 
Wadleyv.  Baxendale '  applies  in  such  a  sense  that  the 
company,  in  order  to  be  held  liable  for  such  dam- 
ages, must  have  had  notice,  either  through  the 
wording  of  the  dispatch  or  otherwise,  of  the  special 
tirctimstances  in  consequence  of  which  a  failure  to 
Tanemit  it  seasonably  and  correctly  will  entail  men- 
al  suffering;  and  such  we  tind  to  be  the  law,  as  recog- 
lized  in  several  decisions.  The  Supreme  Court  of 
Texas,  in  one  case,  proceeded  on  the  view  that  the 
.elegram  must,  to  support  an  action  for  the  recovery 
>f  such  damages,  disclose  the  relationship  of  the 
parties.  Accordingly,  it  was  held  that  a  dispatch 
a  the  words:  "Come  on  first  train;  bring  Fer- 
linand;  his  father  is  very  low, — "  which  was  so  de- 
iyed  that  the  platntift"3  wife  was  unable  to  reach 
ler  father  lefore  his  death, — would  not  support  an 
Ction  for  damages  for  the  mental  j^utfcring  of  the 

'WeMwn  Union  Tel. Co.  V.  Cooper.Tl  Tcs.507;  s.c.  10  Ain.Ht.  Ttcp. 
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plaintiffs  wife/  But  where  the  telegram  read:  '^Billie 
is  very  low;  come  at  once," — this  was  held  by 
the  same  cOurt  sufficient  to  advise  the  com- 
pany of  the  consequences  of  failure  to  deliver 
the  message  so  as  to  make  it  liable  for  dam- 
ages consisting  of  mental  suffering/ — the  ap- 
parent distinction  being  that  the  word  "father'*  is 
not  sufficient  to  convey  such  information,  wjiilethe 
word  "Billie"  is.  Again,  where  the  telegram  is 
sent  from  A.  to  B.,  their  surnames  being  unlike, — 
reading:  "Willie  died  yesterday  evening  at  six 
o'clock;  will  be  buried  at  Marshall  Sunday  even- 
ing' ' — this  was  held  not  to  import  family  relationship 
between  Willie  and  B.,  so  as  to  entitle  B.  to  damages 
for  the  outrage  to  his  fraternal  feelings  in  failing  to 
hear  of  his  brother's  xieath  in  time  to  attend  the 
funeral  and  condole  with  his  sister.* 

§  387.  Further  of  this  Subject. — The  same  court, 
in  a  subsequent  case,  had  before  it  a  case  of  the  non- 
deliver}"  of  a  message  which,  without  disclosing  the 
relationship  of  the  parties,  stated  that  the  person 
named  was  dying,  and  said:  **Come  quick."  Here, 
the  court  took  the  more  sensible  view  that  such  a 
message  sufficiently  disclosed  its  urgency  without 
stating  the  relationship  of  the  parties,  and  held  that 
the  addressee  who,  in  consequence  of  the  failure  of 
the  company  to  deliver  it,  had  been  prevented  from 
being  present  at  the  death-bed  of  his  brother,  was 
entitled  to  damages  for  his  mental  suffering.  In  giv- 

1  Western  Union  Tel.  Co.  v.  Klrkpatrick,  76  Tex.  217 ;  s.  c,  13  S.  W.  Rep. 
70.  It  should  be  added  that,  under  the  Texas  procedure  an  action  i8 
properly  brought  by  the  husband  alone  for  injury  to  his  wife. 

«  Western  Union  TeL  Co.  v.  Moore,  76  Tex.  66 ;  s.c,  12  8.  W.Rep.W9. 

8  Western  Union  Tel.  Co.  v.  Brown,  71  Tex.  723;  s.  c,  10  S.  W.  Rep. 
323;  2L.  R.  A.  776. 
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ig  the  opinion  of  the  court,  Henky,  J.,  said: 
When  such  communications  relate  to  sickness  and 
eath,  there  accompanies  them  a  common-sense  sug- 
estion  that  they  are  of  importance,  and  that  the 
ans  addressed  liave  in  them  a  serious  interest. 
t  would  be  an  unreasonable  rule,  and  one  notcom- 
orting  with  the  uses  of  the  telegraph,  to  hold  that 
he  dispatcher  will  be  released  from  diligence  unless 
ae  relations  of  the  parties  concerned,  as  well  as  the 
ature  of  the  dispatch,  are  disclosed.  When  the 
eneral  nature  of  the  communication  is  plainly  dis- 
losed  by  its  terms,  instead  of  requiring  the  sender 

communicate  to  tlie  unwilling  ears  of  the  oper- 
tor  the  relationship  of  the  parlies  concerned,  a 
lore  reasonable  rule  will  be,  when  'the  receiver  of 
he  dispatch  desire  information  aboutsuch  matters, 
jr  him  to  obtain  it  from  the  sender,  and,  if  he  does 
;ot  do  so,  to  charge  his  principal  with  the  informa- 
ion  that  imiuirios  would  have  developed.'"  Tum- 
pg  to  the  other  side  of  the  picture,  we  find  it  held 
1  Indiana,  in  a  case  where  the  telegraph  company 
liled  for  twenty  days  to  deliver  the  following  mes- 
age  addressed  by  tlie  plaintiff  to  the  husband  of 
lis  wife's  sister:  "My  wife  is  very  ill;  not  expected 
D  live,"^  that  the  sender  of  the  message,  though 
Qflfering  no  pecuniary  loss,  is  entitled  tocompensa- 
ion  for  tlie  mental  anguish  he  suHered  consequent 
01  its  non-deUverj',  as  the  message  was  notice  to 
he  company  that  mental  anguish  would  probably 

imo  to  some  one  if  not  promptly  delivered.' 

'  Woiern  Union  Tel.  Co.  v.   AdtiniB,  7B  Tex.  531  i  B.  c,  8  L.  R.  A. 
I;  19  S.  W.Rep.SGT. 

'Bmmv.  Weaiem  UdIou  Td.  Co.,  123  liid.  a»l;  s.  o.,  W  N.  E.  Bep. 
9;  7.  L.  R.  A.5g3. 


§  388.  Farther  Views  as  to  tlie  Bleasttre  of  Dsni* 
ages  III  Such  Cases. — It  has  been  reasoned,  in  a  case 
where  the  message  alleged  to  have  been  delayed  in- 
formed the  plaintiff  of  the  probable  death  of  his 
wife,  that  the  recovery  is  measured  by  a.  proper 
compensation  for  the  disappointment  and  anguish 
suffered  by  the  plaintiffs  inability  to  be  with  his 
wife  before  her  death,  no  punitive  damages  nor 
damages  for  the  grief  naturally  arising  from  the 
wife's  death  being  allowed,'  Under  the  Code  of 
Civil  Procedure  of  Texas,  a  husband  can  sue  for  in- 
juries of  body  and  mind  sustained  by  his  wife  on 
account  of  the  failure  of  a  telegraph  company  to  de- 
liver a  message  to  summon  a  physician,  but  if  he 
sues  in  right  of  his  wife,  he  cannot  recover  on  his 
own  account  for  his  own  anxiety  and  sympathy.' 
In  the  same  State  a  general  demurrer  to  the  petition, 
in  an  action  for  damages  against  a  telegraph  com- 
pany, is  properly  sustained,  where  the  only  damage 
sustained  is  the  mental  and  physical  suffering  of 
the  plaintiff  and  his  wife,  resulting  from  the  defend- 
ant's failure  to  deliver  a  message  relating  to  the 
health  of  the  plaintiff's  'mother-in-law,  his  wife's 
mother.'  Nor,  in  such  a  case,  are  damages  for  more 
continued  anxiety  caused  by  such  failure,  recoverable.' 
In  a  recent  case  in  Tennessee,  where  it  appeared 
that,  by  reason  of  a  telegraph  company's  negligent 

>  Beasley  y.  Western  Union  Tel.  Co.,  39  FeJ.  Rep.  181. 

»  Weatern  Union  Tel.  Co.  v.  Cooper,  71  Tex.  507;  a.  C,  10  Am.  3t. 
Rep.  773;  1  L.  B.  A.  738;  9  S.  W.  Rep.  598.  Tbat  tbe  wUe  U  nol  * 
necessary  par>y.  W"B  court  cite  Texas,  etc.  R.  Co,  v.  Burnett,  fli  Tei- 
63S;  Sun  Antonio,  etc.  R.  Co.  v.  Helm,  G4  Tex.  147. 

'  Rowell  V,  Western  Union  Tel,  Co.,  75  Tex,  26;  8.  c,  12  S 

*  Ibid.    This  unsatlBtactory  decision  attempts,  but  without  sacoe 
dIfiEIngolsh  tbe  previous  decialoD  of  the  same  court  In  Stuart  v.  1 
Union  Tel.  Co.,  68  Tex.  B80, 


IWJURY   TO   THE   PEELINGS. 


zm 


pin  the  transmission  and  delivery  to  a  sister  of 
3  informing  her  of  the  serious  illness,  and, 
ater,  of  the  death  of  her  brother,  she  was  denied 
he  opportunity  of  attending  him  and  making  prep- 
arations for  his  funeral,  it  was  held  that  the  dam- 
iges  might  include  such  sum  as  would  compensate 
br  the  grief,  disappointment,  and  other  injury  to 
ler  feelings,' 

§  389.  Failure  to  deliver  h  Telegram  calling:  a 
Ptiyslcian  In  a  Case  of  Confinement. — Where  the  tele- 
[rara  was  addressed  to  a  physician  by  a  husband 
irhose  wife  was  about  to  be  confined,  asking  him  to 
Borae  at  once,  and  to  bring  the  physician's  wife, 
who  was  the  sister  of  the  patient, — it  was  ruled  that 
he  fact  that  the  child  died  before  birth,  and  that 
p"ief  and  sorrow  were  thereby  occasioned  to  the 
another,  could  not  be  regarded  as  an  element  of 
laraage.  The  court  said;  "If  it  is  made  to  appear, 
torn  the  testimony,  that  Mrs.  Cooper  suffered  more 
)hy8ical  pain,  mental  anxiety,  and  alarm  on  ac- 
jount  of  her  own  condition  than  she  would  have 
lone  if  Doctor  Keating  had  been  in  attendance  upon 
ler,  and  the  failure  to  secure  his  services  is  shown 

>  be  due  to  the  want  of  proper  care  on  the  part  of 
iefendant's  servants,  whose  duty  it  was  to  deliver 
the  message,  a  fair  and  reasonable  compensation 
ihould  be  allowed  for  such  increased  pain  and 
nental  suffering;  but  the  death  of  the  child — the 
^reavement  of  the  parents  and  their  grief  for  its 
loss, — cannot  be  considered  as  an  element  of  dam- 
ages. Such  damages  are  too  remote;  they  are  the 
result  of  a  secondary  cause,  and  ought  not  to  be 

WtiUwirlh  V.  Wcatcra  llalon  Tel.  Co.,  S9  Tenn.  SOB;  9.  c,  6  Am. 
Bt.Bcp.M4;  $  S.  W.  Rep.  r>74  (LnnoD  udFolkea,  JJ.,  diaseotlDg}. 
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allowed  to  enter  into  a  verdict.  This  is  not  an 
action  under  the  statute  by  the  parents  for  the  death 
of  a  child,  and  if  it  were,  injury  to  the  feelings  of 
the  parent  could  not  be  a  basis  of  recovery  by  them.* 
Injury  to  the  mother  alone,  her  physical  pain  and 
mental  suffering  because  of  her  own  condition, 
would  be  a  proper  consideration,  and  it  would  be 
correct  to  allow  ()roof  that  the  child  was  still-bom, 
if  such  fact  tended  to  show  that  the  labor  was 
thereby  prolonged,  and  her  suffering  so  increased."' 

§  390.      Difference   between  Quantity  of  Pain  Suf- 
fered and  Quantity  which  would  have  been  Suffered. 

— In  the  case  above  stated,  an  instruction  was  ap- 
proved which  distinguished  the  increase  of  suflfer- 
ing,  caused  by  the  non-attendance  of  the  doctor, 
from  the  pain  which  the  plaintifTs  wife  would  have 
suffered,  if  he  had  attended  her, — the  court  saying: 
*'If  the  servants  of  the  company  were  in  fact  negli- 
gent, and,  by  reason  of  such  negligence,  the  pain 
and  suffering  of  Mrs.  Cooper  were  aggravated  and 
prolonged,  she  could  only  recover  for  such  aggra- 
vated and  prolonged  suffering,  as  distinguished 
from  the  suffering  she  would  have  encountered  in 
case  there  had  been  no  such  negligence,  and  Doctor 
Keating  had  arrived  in  time  to  have  waited  on 
her/'' 

§  391.      What  if  the  Doctor  could  not  have  Reached 
the  Patient  in  any  Event. — In  such  an  action,  it  waS 

held  that  the  court  should  have  instructed  the  jury, 
that  if  the  doctor  could  not  have  reached  the  patient 

1  Citing  3  Wood  Railw.  Law,  1538,  and  note  3. 

*  Western  Union  Tel.  Co.  v.  Cooper,  71  Tex.  507;  s.  c,  10  Am.  St. 
Rep.  772. 

'  Western  Union  Tel.  Co.  v.  Cooper,  71  Tex.  507 ;  8.  c,  10  Am.  St. 
Rep.  772. 
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I  time  to  have  attended  her  confinement,  even  if 
lere  had  been  no  negligence  on  the  part  of  the  de- 
mdant  in  delivering  the  message,  no  recovery 
juld  be  had  for  the  pain  and  suffering  resulting  to 
er  by  reason  of  the  fact  that  he  was  not  present  to 
id  in  the  delivery  of  the  child.' 

^  392.  Damasea  for  Failure  of  Husband  to  At- 
Bud  his  Wife  io  Case  of  ConHneiueiit. — In  England, 

husband  never  attends  upon  his  wife  in  case  of 
er  confinement,  but  is  always  excluded  from  the 
partment,  and  ehe  is  remitted  to  the  care  of  the 
urgeon,  or  the  midwife,  and  the  female  attendants, 
tut  we  have  progressed  so  far  in  this  country  from 
be  barbarous  habits  of  our  English  brethren,  that 
rith  us  it  has  been  judicially  ascertained  that  the 
ervices  of  the  husband  on  such  an  interesting  and 
nportant  occasion  may  be  absolutely  necessary'  to 
ave  the  wife  from  incurable  injury.     Thus,  where 

telegram  was  sent  by  a  wife  about  to  be  confined, 
D  Bumnion  her  husband,  and  by  reason  of  a  negli- 
ent  delay  of  twenty-four  hours  in  its  delivery  he 
jd  not  arrive,  whereby  the  complaint  alleged  that 
be  suffered  more  physical  pain,  mental  anxiety  and 
larm  on  account  of  her  condition,  and  sustained 
►ermanent  and  incurable  injury  for  want  of  his 
iresence  and  services,  it  was  held  that  such  dara- 
ges  were  not  too  remote.' 

^  393.  Quaiitiim  o(  Dumairea  for  Hentai  Suffer- 
Bff. — Where  the  telegram  announced   the  sending 

'  WMlerti  Union  Tel.  Co.  v.  Cooper,  71  T«c.  507;  ».  c,  10  Am.  St. 
I«p.77i. 

■  ThompaoD  v.  WestH-u  Union  Tel.  Co.,  107  If .  C.  449;  s.  c,  13  S.  B. 
l>p.M7.    The  account  given  by  Mrs,  Thuiiipaoa  ns  to  all  tlie  suffered 
irungti  the  dcloy  of  hvr  linabitiKl  In  Kctt'iifC  Ihi^rc.  nl[boiig;b  ibv  dooior 
Bd  ber  ■Iswr'ln-law  wure  with  ber.  Is  truly  patbetlc. 
(35) 
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of  the  corpse  of  the  plaintiflTs  wife,  and  the  serv 
of  the  company  who  received  the  dispatch  for  tran 
mission  knew  the  special  circumstances,   and 
dispatch  travelled  with  only  the  customary  speed  •• 
the  company,  in  consequence  of  which  the  corp 
got  there  first,  the  court  held  that  a  verdict  fi 
$1,168  was  not  excessive.*     Where  the  plaintiff,      a 
widow,  ^yas  far  from  home  with  the  dead  body    of 
her  husband,  and  telegraphed  for  a  remittance    o/ 
money  to  enable  her  to  leave  with  it,  but,  in  conse- 
quence of  the  delay  in  transmitting  the  messag*e, 
was  delayed  two  days, — the  court  refused  to  disturb 
a  verdict  for  $1,000.' 

*  Western  UdIod  Tel.  Co.  v.  Broesche,  72  Tex.  654;  8.  c.  10  S.  W.  B«p. 
734. 

»  Western  Union  Tel.  Co.  v.  Simpson,  73  Tex.  422;  s.  c,  11  S.  W.Bep. 
385. 
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Abticle  VI.— miscellaneous  HOLDINGS. 

Section. 

398.  Exemplary  Damages,  when  Given. 

399.  Financial  Condition  of  Sender. 

400.  A  Case  where  ''Liberal  Damages"  were  Allowed. 
401*.    Damages  under  the  Wisconsin  Statute. 

402.    Special  Damages  must  be  Alleged  and  Proved. 
408.    Further  as  to  Proof  of  Damages. 

404.    Claiming  One  Kind  of  Damage  of  the  Company  and  Recovering 
Another. 

&  398.     Exemplary  Damages,   when  Given. — Cases 

may  obviously  arise  where  exemplary  damages  may 
be  given  against  a  telegraph  company  for  failing  to 
deliver  a  message.     It  was  ruled  in  a  recent  case  in 
Xansas,  that,  where  it  is  established  that  there  was 
fiuch  gross  negligence  on  the  part  of  the  agents  of  the 
telegraph  company  as  to  indicate  wantonness  or  a 
^malicious  purpose  in  failing  to  transmit  and  deliver 
^  message,  then  the  plaintiff  would  be  entitled  to 
exemplary  damages.^    But  here,  by  analogy  to  a 
Tule  already  stated,'  the  rule  is  that  no  exemplary 
damages  can  be  recovered  where  no  actual  damages 
are  shown.'    Moreover,  in  order  to  justify  exem- 

» West  V.  Western  Union  Tel.  Co.,  39  Kan.  93;  s.  c,  7  Am.  St.  Rep. 
Ii30;  7  Pac.  Bep.  807.    See  Scott  &  Jam.  Tel.  §§  417,  418. 
Sulfite,  f  388. 

» Shippell  V.  Norton,  38  Kan.  667.    Compare  as  t-  -  iamages 

SoQthem  Kansas  B.  Co.  v.  Bice,  38  Kan.  398 ;  P  kk,  54 
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plary  damages,  it  will  often  be  as  important,  and 
generally  more  so,  that  the  company  should  have 
notice  of  the  special  circumstances  which  require 
urgency;  for  the  existence  of  gross  negligence^  wan- 
tonnesSy  or  malice,  which  are  the  essential  foundation 
of  this  species  of  damage,  will  quite  as  often  depend 
upon  the  fact  of  the  company  having  knowledge  of 
the  importance  of  the  message  as  in  cases  of  actual 
damage, — and  this,  although  the  theory  on  which 
exemplary  damages  are  given  is  quite  diflPerent.  It 
has  been  held  in  Texas,  that  the  plain tiflP  is  not  prej- 
udiced or  restricted  as  to  the  amount  of  actual 
damages  which  he  may  recover,  by  the  fact  that,  in 
the  claim  presented  by  him  to  the  company,  he 
classified  the  amount  of  his  damages  as  actual  and 
exemplary,^ 

§  399.      Financial    Condition     of    Sender. — It   has 

been  held  that  evidence  of  the  embarrassed  financial 
condition  of  the  sender  of  the  message  is  not  admis- 
sible, as  bearing  on  the  question  of  damages  for  loss 
of  the  bargain/ 

§  400.      A   Case    wliere    "Liberal    Damagres'*    were 

Allowed. — In  an  Ohio  case,  the  court  said:  **We 
admit,  as  a  general  rule,  that  the  measure  of  dam- 
ages for  a  breach  of  contract  is  the  amount  of  loss 
really  sustained  by  the  injured  party;  but  in  the 
application  of  this  rule  a  liberal  course  may  be  pur- 
sued, whenever  the  violation  of  an  agreement  is 
proved  to  have  been  vnllfid  or  causeless  on  the  part 

Tex.  45;  Freese  v.  Tripp,  70  HI.  496;  Gulf,  etc.  R.  Co.  v.  Levy,  59  Tex. 
563;  s.  C,  46  Am.  Rep.  278. 

1  Western  Union  Tel.  Co.  v.  Morris,  77  Tex.  173;  s.  c,  13  S.  W.Rep. 
SS8. 

2  Western  Union  Tel.  Co.  v.  Way,  83  Ala.  U2;  s.  C,  4  South. Bep. 
844. 


of  the  defendant."  The  plaintiff  was  engaged  in 
Cincinnati  as  a  commercial  news-agent,  and  engaged 
in  furnishing  to  his  customers  financial  news  and 
reports,  from  New  York  city,  of  the  stale  of  tlie 
market.  He  alleged  that  th  e  defendant,  a  telegraph 
company,  wrongfully  and  maliciously  intending  to 
injure  him  in  his  business,  purposely  delayed  the 
Bending  and  delivering  to  him  of  messages  sent  by 
his  agents,  giving  precedence  to  a  rival  commercial 
news-agency.  It  was  claimed  that  the  damages 
allowed  by  the  jury — $3,000 — were  excessive;  that 
the  greatest  estimate  of  the  actual  damages  sus- 
tained would  not  be  more  than  $450.  The  court 
WflB  satisfied  that  the  verdict  was  greatly  in  excess 
of  the  damages  the  plaintiff  really  sustained;  and, 
while  it  reduced  the  amount  by  a  remittitur  of 
$2,000,  said:  "It  is  evident  that  the  mere  allow- 
ance of  the  amonnt  of  loss  the  plaintiff  proved  he 
actually  sustained,  would  not,  in  justice,  remunerate 
him  for  the  violation  by  the  defendant  of  its  agree- 
ment, and  the  jury  might  very  properly  have  given 
an  additional  sum.' 

^  401.      Dama^eH  ITnder    the  Wtsconsia    Statute. — 

The  statute  of  Wisconsin'  providing  that  telegraph 
companies  shall  be  "liable  for  all  damages  oeca- 
eioned  by  failure  or  negligence  of  their  operators, 
■servants,  or  employees  in  receiving,  copying,  trans- 
mitting, or  delivering  dispatches  or  mespages," 
Tenders  them  liable  for  damages  resulting  directly 
irom  their  negligence  in  transmitting  messages; 
eBpecially  where  the  agent  knows  the  contents  and 
•ignificance  o^  the  message.     Items  of  expense  to 

>  Dftvt*  V.  WenMTD  Union  Tel.  Co..  1  CId.  Superior  Ct.  lOO. 
»I.iiw«  w).,  iNM.ch.  171. 
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which  the  plaintiff  may  have  been  put,  in  order  to  be 
recoverable  from  the  company,  must  be  shown  to 
have  been  incurred  because  of  the  failure  to  trans- 
mit the  message  seasonably;  and  it  is  held  that,  in 
the  absence  of  such  proof,  there  could  be  a  recovery 
only  for  the  amount  paid  for  the  message/ 

^  402.      Special    I>ainages    must    be    AUesred  and 

Proved. — In  these  actions,  the  damages  sustained 
through  the  negligence  or  willful  failure  of  the  com- 
pany to  transmit  and  deliver  the  message  promptly 
and  correctly,  fall  within  th^  class  of  damages  which 
the  law  books  usually  denominate  special  or  conse- 
quential.  The  well-known  rule  is  that  such  dam- 
ages must  be  both  alleged  and  proved.  In  these 
cases,  unless  they  are  both  alleged  and  proved,  the 
plaintiff  can  recover  no  more  than  the  cost  of  send- 
ing the  message,' — except,  of  course,  where  h^  sues 
under  a  statute,'  or  upon  a  contract  which  liqui- 
dates damages.  He  cannot,  for  instance,  recover 
damages  for  mental  anguish,  unless  he  both  alleges 
and  proves  the  special  circumstances  rendering  a 
prompt  performance  of  the  duty  assumed  by  the 
defendant  of  more  than  ordinary  importance.* 

§  403.      Further    as    to  Proof  of  I>amagre8.  —  The 

burden  is,  then,  on  the  plaintiff  to  prove  the  amount 
of  his  loss,  and  the  law  will  not  help  him  out  by  the 
aid  of  surmises  or  conjectures.     If  he 'claims  dam- 

1  Cutts  V.  Western  Union  Tel.  Co.,  71  Wis.  46;  s.  c,  36  N.  W.  Bep. 
627. 

«  Cutts  V.  Western  Union  Tel.  Co.,  71  Wis.  46;  8.  C,  36  N.  W.  Rep. 
627. 

8  Ante^  §  157  et  seq, 

*  The  mental  anguish  in  this  ease  was  that  which  naturally  flows  from 
the  non-delivery  of  a  dispatgh  asking  for  a  remittance  of  monef' 
Western  Union  Tel.  Co.  v.  Simpson,  73  Tex.  423;  8.  C,  11  S.  W.  Rep- 
385. 
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ges  on  the  ground  that  the  failure  to  deliver  the 
Uapatch  resulted  in  his  losing  a  job  of  work,'  and 
t  appears  that  he  earned  something  during  the  time 
he  jtih  would  have  lasted,  he  must  show  what  he 
»rned;  for  -non  constat  but  he  may  have  earned 
Dore  than  the  amount  which  he  would  have  under 
he  job  which  he  lost.'  In  another  case  already 
loticed,  it  was  held  that  the  failure  to  deliver  a  tele- 
graphic message  summoning  a  physician  to  attend 
he  sender's  wife,  who  died  a  few  days  thereafter, 
rill  not  entitle  the  sender  to  recover  for  the  loss  of 
lis  wife's  services,  in  the  absence  of  evidence  tend- 
pg  to  show  that  she  would  not  have  died  if  the 
inessage  had  been  promptly  delivered.'  In  another 
tase  the  plaintiff,  a  merchant  of  St.  Louis,  had  a 
Ot  of  coonskins  stored  with  a  dealer  in  New  York 
rity.  Pursuant  to  plaintiff's  request,  the  New  York 
iealer  telegraphed  the  price  of  such  skins  as  "sixty- 
wo  and  one-half  cents."  This  message  was  errone- 
msly  transcribed  by  the  telegraph  operator  as  '  'sixty- 
i-e  and  one-half  cents,"  and  on  receipt  of  it  plaint- 
'  ordered  the  sale  of  the  skins.  In  the  action  to 
ecover  the  difference  between  the  two  amounts  on 
he  whole  lot  of  skins,  plaintiff  failed  to  prove  the 
ale  as  ordered.  In  other  words,  he  failed  to  prove 
bat  he  had  been  misled  by  the  mistake  into  selling 
lis  coonskins  at  less  than  the  market  price,  or  at  all. 
't  was,  of  course,  held  that  he  could  recover  only 
he  cost  ofsending  the  message  with  interest.'  Instill 
kDother  case  the  plaintiff's  agent  telegraphed  him 

>  Ante.  J  346  rf  jc/. 

«  W«»tern  Union  Tel.  Co.  v.  I-ongwill  {N.  U.).  31  Pac.  Kwp.  iSV. 

•  WMlern  Union  Tel.  Co.  v.  Kendiiorn,  77  Ti-x.  MT:  s.  c..l3  H.  W.  B«p. 

<  Lery  v.  WmIpto  Union  Tel. Co.,  35  Mo.  App.  ITO. 
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the  price  at  which  he  could  buy  apples,  but,  owing 
to  a  mistake  by  the  telegraph  company  in  the  ad- 
dress and  signature,  the  plaintiff  paid  no  attention 
to  it.  The  price  of  apples  advanced,  and  the  plaint- 
iff was  obliged  to  pay  more  than  the  price  named  in 
the  telegram.  In  an  action  for  damages,  there  was 
no  evidence  of  any  difference  between  the  cost  of  a 
car-load  at  the  price  named  and  the  value  of  the 
same  in  the  same  market  at  the  same  time.  It  was 
held  that  only  the  amount  paid  for  the  telegram 
could  be  recovered.*  This  case  would  seem  to  have 
been  correctly  decided  on  another  ground.  It  would 
seem  to  fall  within  the  rule,  or  exception  which  ex- 
cludes recovery  for  uncertain  and  contingent  profits. 
Even  if  there  had  been  evidence  of  the  value  of  the 
apples  by  the  car-load  on  the  day  named,  noii  con- 
Stat  that  the  plaintiff  would  have  bought  them.  He 
might  and  he  might  not*  He  may  not  have  had 
the  money  to  buy  them,  or  other  reasons  may  have 
operated  to  induce  him  not  to  buy,  although  the 
market  may  have  been  favorable. 

§  404.     Claimiugr  Cue  Kind  of  Damagres  of  the  Com- 
pany and  Recovering  Another. —  It   has    been    held 

that  where  the  sender  of  a  telegram  presents,  in  ac- 
cordance with  the  contract  with  the  telegraph  com- 
pany, a  claim  for  damages  for  failure  to  deliver  the 
message,  and  classifies  the  damages  as  ^^$50  actual 
damage,  and  $5,000  exemplary  damage,"  such 
classification  does  not  prejudice  him  so  as  to  prevent 
his  recovering  over  $50  in  actual  damage,  and  noth- 
ing as  exemplary  damage.' 

1  Pennlnfi:ton  v.  Western  Union  Tel.  Co.,  67  Iowa,  031 ;  s.  c,  5G  Am. 
Rep.  367. 

»  Western  Union  Tel.  Co.  v.  Morris,  77  Tex.  173;  s.  c.  13  S.  W.  Bcp. 
888. 
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^  410.      Duty  of  Person  Damagredy  on  Discoverinsr 
the  Failure  of  the  Company. — It  is  said  that  *'the 

law,  for  wise  reasons,  imposes  upon  a  party  sub- 
jected to  injury  from  a  breach  of  contract,  the 
active  duty  of  making  reasonable  exertions  to  ren- 
der the  injury  as  light  as  possible.  Public  interest 
and  sound  morality  accord  with  the  law  in  de- 
manding this;  and  if  the  injured  party,  through 
negligence  or  willfulness,  allows  the  damages  to  be 
unnecessarily  enhanced,  the  increased  loss  justly 
falls  upon  him.''  * 

^411.      How  Damages  Affected  hy  Suhsequent  Ac- 
tion of  Plaintiff. — What  the  measure  of  damages 

* 

1  IlaiDilton  V.  McPherson,  28  X.  Y.  72,  70. 
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would  be  in  a  case  where  a  telegraph  company  had 
made  an  error  in  the  transmission  of  a  message,  and 
how  such  damages  might  be  aflPected  by  the  subse- 
quent action  of  the  plaintiffs,  is -so  fully  set  out  in 
the  syllabus  of  a  Virginia  case  that  we  give  all  that 
portion  of  it  necessarj'^  to  understand  the  ruling  of 
the  cooirt  on  this  subject :  *'  In  an  action  against  a 
telegraph  company  for  damages  sustained  by  the 
plaintiffs  in  consequence  of  a  mistake  in  the  trans- 
mission of  a  message  sent  on  their  line,  whereby  an 
order  to  the  plaintiffs'  factors,  in  Mobile,  to  buy 
five  hundred  bales  of  cotton,  was  altered  to  twenty- 
five  hundred,  ♦  ♦  ♦  and  the  factors  having  bought 
two  thousand  and  seventy-eight  bales  of  cotton  be- 
fore the  mistake  in  the  message  was  ascertained,  if 
the  company  is  liable  to  the  plaintiffs  for  the  dam- 
ages arising  from  the  alteration  of  the  message,  the 
commissions  of  the  factors  upon  the  purchase  of  the 
cotton  are  a  part  of  the  damages  for  which  the  com- 
pany is  liable,  and  the  plaintiffs  are  not  bound  to 
accept  any  offer  of  the  company  to  pay  the  damages 
which  excludes  these  commissions.  In  such  case,  if 
the  company  is  liable  to  the  plaintiffs  for  damages 
arising  from  the  alteration  of  such  message,  the 
measure  of  these  damages  is  what  was  lost  on  the 
sale,  at  Mobile,  of  the  excess  of  the  cotton  above 
that  ordered  ;  or,  if  not  sold  there,  what  would 
have  been  the  loss  on  the  sale  of  the  cotton  at 
Mobile  in  the  condition  and  circumstances  in  which 
it  was  when  the  mistake  was  ascertained,  including 
in  such  loss  all  the  proper  costs  and  charges  thereon. 
When  the  mistake  was  ascertained,  a  part  of  the 
cotton  was  on  board  of  a  ship,  to  be  sent  to  Liver- 
pool ;  a  part  was  under  a  contract  of  affreightment 
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to  the  (Same  place,  but_  not  on  board.  The  whole 
should  have  been  sold  as  it  was  at  Mobile  ;  and  the 
plaintiffs  having  sent  it  to  Liverpool  and  sold  it 
there,  the  loss  of  the  company  is  not  to  be  increased 
by  this  act  of  the  plaintiffs,  but  must  be  based  upon 
ftn  estimate  of  what  it  would  have  sold  for, — a  part 
bn  shipboard,  and  a  part  under  contract  of  affreight- 
nent.  If  the  plaintiffs  sent  the  cotton  to  Liverpool 
for  purposes  of  speculation,  with  the  intention  of 

aking  to  themselves  the  profits,  if  any,  and,  in  the 
bvent  of  a  loss,  visiting  the  loss  on  the  company, 
they  are  not  entitled  to  recover  for  any  loss  sustained 
Upon  it.  But  if  the  plaintiffs  sent  the  cotton  to 
Liverpool,  not  with  the  purpose  of  taking  the  profits, 

f  any,  but  only  to  indemnify  themselves  out  of  the 
ftroeeeds  to  the  extent  of  the  cost  and  the  obliga- 
tions incurred  by  them,  they  do  not  thereby  lose 
their  right  to  recover  from  the  company  the  dam- 
Iges  which  they  would  have  sustained  if  the  cotton 
dad  been  sold  at  Mobile.  The  plaintiffs,  if  they 
intended  to  hold  the  company  responsible  for  the  ex- 
sesfl  of  the  cotton  purchased,  should,  as  soon  as  they 
ffere  apprised  of  the  purchase,  have  notified  the  com- 
pany of  such  intention;  should  have  made  a  tender  of 
luch  excess  to  the  company,  on  the  condition  of  its 

taying  the  price  and  all  the  cliarges  incident  to  the 
purchase;  and  also  that,  in  case  of  its  refusal  to  accept 
laid  tender  and  comply  with  its  conditions,  they 
irould  proceed  to  sell  such  excess  at  Mobile,  and, 
ifter  crediting  said  compauy  with  the  net  profits. 
Brould  look  to  it  for  the  difference  between  the 
imount  of  such  proceeds  and  the  cost  of  the  excess, 
including  all  proper  charges;  and,  upon  the  failure 
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of  the  company,  after  notice,  to  accede  to  their 
offer,  they  should  have  proceeded  accordingly."' 

$412.      Continued:     Case  where  the  PlaintUT  was 
Exonerated  from  Chargre  of  Subsequent  Keicliflrence.— 

In  a  New  York  case,  a  portion  of  the  opinion  in 
which  we  have  heretofore  quoted,*  it  appeared 
that  a  telegram  was  sent  by  an  agent  of  the 
plaintiffs  at  Chicago  to  another  agent  of  the 
plaintiffs  at  Oswego,  ordering  him  to  send  to  Chi- 
cago five  thousand  sacks  of  salt.  By  the  negligence 
of  the  telegraph  company  in  transcribing  it,  the  tel- 
egram, as  delivered,  ordered  him  to  send  to  Chicago 
five  thousand  casks  of  salt.  The  term  * 'sacks,"  in 
the  salt  trade,  designates  fine  salt,  in  sacks  con- 
taining fourteen  pounds,  and  the  term  ** casks*' 
designates  coarse  salt,  in  packages  containing  not 
less  than  three  hundred  and  twenty  pounds.  He 
accordingly  chartered  a  vessel,  put  twenty-seven 
hundred  and  thirty-three  barrels  of  coarse  salt  on 
board.  The  bill  of  lading  was  made  out  and  deliv- 
ered, and  the  master  of  the  vessel  had  received  his 
clearance,  when  the  plaintiffs'  agent  received  a  tel- 
egram apprising  him  of  the  mistake.  At  this  time, 
which  was  in  the  afternoon,  the  agent  knew  that 
the  vessel  had  finished  loading,  and  supposed  that 
she  had  left  the  harbor,  as  vessels  at  that  season 
usually  hurried  their  departure  ;  but  he  made  no 
effort  to  ascertain  with  certainty.  In  fact,  the  ves- 
sel did  not  sail  till  five  o'clock  the  next  morning. 
It  was  claimed  by  the  defendants  that  the  plaintiffs' 
agent  was  guilty  of  negligence  in  not  stopping  and 
unloading   the   vessel,  after  he   had   received  the 

^  WftshiDgton,  etc.  Tel.  Co.  v.  Hobsoii,  15  Gratt.  (Va.)  122. 
2  L.  onard  v.  New  York,  etc.  Tel.  Co.,  41  N.  Y.  544. 
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plaintiffs'  dispatch  correcting  the  error,  and  thus 
Bvbiding  most  of  the  damage  which  plaintiffs  sus- 
tained. But  the  court  held  that  the  plaintiSs' 
igent  was  only  bouud  to  ordinary  diligence;  that. 

I  relying  upon  the  facts  which  he  knew  concerning 
the  vessel,  and  supposing  she  had  actually  sailed, 
be  had  exercised  it ;  and  that  he  was  not  guilty  of 
such  negligence  as  would  relievo  the  defendants 
from  full  liability  for  their  negligence. 

^  418.  Wlieu  not  Bound  to  Notlf)-  Company  of 
Error. — 111  another  case,  by  an  error,  the  message  as 
received  read  "five  hundred,"  instead  of  "five  Hud- 
son," as  sent,  and  the  plaintiffs'  agent,  to  «'hora  it 
vrats  directed,  purchased  five  hundred  shares  (»f 
Michigan  Southern  stock,  instead  of  a  like  number 
l)f  Hudson  River  Railroad  stock,  which  was  meant 
by  the  parties  telegraphing,  and  immediately  after 
the  purchase  the  agents  notified  the  senders  of  the 
uessage,  who,  without  notifying  the  telegraph  com- 
Jiany  of  the  error  which  had  occurred,  took  immedi- 
ate steps  to  correct  its  effects,  so  far  as  they  could. 
It  was  said  by  the  court  that  they  knew  of  no  rule 
of  law  that  required  the  plaiutitfs  to  nnlify  the  de- 
fendants of  the  error.  When  the  plaintiffs  wore 
notified  of  the  error,  the  damage  had  already  been 
lone,  and  they  had  the  right  at  once  to  sue  the  do- 
Ibndants,  and  tlie  suit  could  not  be  defeated  either 
ly  a  tender  of  the  stock  or  the  damages.' 

>  Ritlenliuuse  v.  luiivpcitdcnC  l.lnu  ol  TultgTuiib.  Xl  N.  Y.  363  (.nlHriif 

I I  Daly,  41-1).  Id  the  court  bulow  U  whb  mid  Ibiti  stock  jmrAtiiuiHl  in 
tOMqUBDce  ol  such  mistake  sbould  not  be  sold  witbout  ooUce  Id  Ibe 
tmiWDjr,  tf  the  plalntlQc  dentrn  to  bold  tbem  rcsponBlbli*  for  any  low 
tfnlUnx  Irom  tbe  anlc.  Jti tie n house  v.  Imlupcndent  I.tns  of  Tete- 
«pti,  I  Only  (S.  Y.),47J.  Compare  Wa*bloglou.i!tc.  Ttl.  Co.  v.  Hob- 
iB,  I«QrMl.{Vu.)  \ti\  Mtt.iiW. 
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^  414.      Reselling    and    Charging    Company    with 

i>ifrerence. — The  following  report  of  a  case  in  the 
Supreme  Court  of  New  York  *  is  taken  from  Scott  and 
Jarnagin  on  Telegraphs ^  The  message  delivered  for 
transmission  was  as  follows:  ''Philadelphia,  March 
15,  1864.  To  Drexel,  Winthrop  &  Co.  If  the  gold 
bill  is  vetoed,  buy  immediately  one  hundred  thou- 
sand. [Signed]  Smith  &  Randolph."  The  mes- 
sage actually  transmitted  and  delivered  was:  ''Phil- 
adelphia, March  15,  1864.  To  Drexgl,  Winthrop  <fe 
Co.  Gold  bill  is  vetoed,  buy  immediately  one  hun- 
dred thousand.  [Signed]  Smith  &  Randolph.'' 
The  complaint  stated  that  Drexel,  Winthrop  &  Co., 
immediately  upon  receipt  of  this  message,  purchased 
$100,000  of  gold  coin  for  $162,225,  and  that  their 
commissions  for  purchasing  were  $125,  and  notified 
the  plaintiffs  thereof  by  telegraph.  The  plaintiffs, 
upon  receipt  of  this  message,  discovering  the  error 
committed  by  the  company,  sent  the  following  dis- 
patch immediately:  ^'Philadelphia,  March  15,  1864. 
Don't  buy  any  more.  You  had  better  sell  the  hun- 
dred thousand  out  at  once.  The  company  has  made 
the  mistake.  See  the  manager.  [Signed]  Smith  & 
Randolph."  Upon  the  receipt  of  this  message, 
Drexel,  Winthrop  &  Co.  at  once  sold  the  gold  for 
$160,562,  exclusive  of  commissions  for  making  the 
sale.  The  case  was  tried  before  the  court,  without 
a  jury,  and  the  finding  was  in  accordance  with  this 
statement.  It  was  found  that  the  gold  was  bought 
at  the  market  price,  and  sold  at  the  highest  price 
that  could  be  obtained.  The  court  decided  that 
Drexel,  Winthrop  &   Co.,  who   were  brokers,  were 

^  Smith  V.  Independent  Line  of  Telegraph. 
2  Sec.  412,  p.  399,  noU, 


^\ 


fentitled  to  the  commissions,  which  sum  should  be 
deducted  from  the  gross  proceeds  of  the  sale ;  and 
that  the  plaintiffs,  by  reason  of  the  neglectful  and 
careless  acts  of  the  defendants,  sustained  damage 
to  the  amount  of  $2,488,  and  gave  judgment  ac- 
cordingly.    An  appeal  was  taken  to   the   General 

B-Term,  with  what  result  is  not  known.  One  of  the 
questions  presented  in  defense  was,  that  if  the  gold 
ira£  in  fact  purchased  in  reliance  upon  the  erroneous 
message,  and  was  in  the  plaintiffs'  hands  when  the 
Tor  was  discovered,  it  was  the  duty  of  the  plaint- 
ffi,  before  selling,  to  inform  the  defendants  of  the 
(rror  and  the  purchase,  and  give  the  defendants  an 
Sppportunity  to  take  the  gold;  and  that,  in  selling 
he  gold  without  such  notice,  they  deprived  the  de- 
fendants of  the  right  to  assume  the  purchase  and 
indemnify  the  plaintiffs,  and  thereby  ratified  the  er- 
roneous message  and  lost  their  right  of  action  against 
the  defendants. 

^    415.      Plaintiff     uot     Bound    to    Invest    Further 

Honey. — Certainly,  the  plaintiff  ia  not  bound  to  in- 
mye^t  further  money  to  save   himself  from   the  loss 
^■rbich  the  company's  negligence  has  entailed  upon 
^■Km,  unless  he  has  the  money  to  invest,  and  unless 
^^Bis  shown  that  the  circumstances  were  such  that  a 
^^ksonable  man  would  have  done  so.     This  is  well 
^^Rustratod  by  a  case  where  the  plaintiffs  sued  the  de- 
fendant for  delay  in  transmitting  a  telegram  sent  to 
them    by  a  hank  holding  notes  for  collection    for 
plaintiffs  against  a  failing  debtor.     Through  failure 
to  deliver  tlie  message  promptly,  other  crtdiUirs  at- 
.  tached  the  property  of  the  debtors  before  plaintiffs 
jceived  the  message;  and  the  property,  when  sold 
F  the  sheriff,  brought  less  than  the  amount  of  their 
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attachment  liens.  The  court  held  that  the  fact  that 
the  estimated  value  of  the  real  estate  sold  by  the. 
sheriff  was  greater  than  the  amount  realized  at  the 
sale,  and  sufficient  to  pay  plaintiffs'  claim,  did  not 
impose  on  the  plaintiffs  the  duty  of  buying  the  same, 
and  discharging  the  prior  liens,  in  the  absence  of 
evidence  that  plaintiffs  were  able  to  do  so,  and  that 
it  was  their  duty,  as  ordinarily  prudent  men,  to  do 
so.' 

^  416.   Further  as  to  Contributory  NesrlifiTence  of  the 

Sender. — The  contributory  negligence  of  the  person 
sending  the  message  may  bar  his  right  of  recovery. 
The  Supreme  Court  of  Indiana  has  held  that  a  per- 
son addressing  a  telegram  to  **Mrs.  La  Fountain, 
Kankakee,"  a  city  of  twelve  thousand  inhabitants, 
and  failing  to  make  the  address  more  definite,  on  the 
company  calling  his  attention  thereto,  is  guilty  of 
contributory  negligence  barring  recovery  of  a  stat- 
utory penalty  for  failure  of  a  company  to  properly 
transmit.^ 

§   417.      Contributory    Kegrligrenee    of    the     Person 

Receivingr  the  Messagre. — In  the  case  of  a  mistake  in 
a  message,  which  is  of  such  a  character  as  to  convey 
to  the  receiver  the  suggestion  that  it  is  probably  the 
result  of  mistake,  if  the  receiver  goes  ahead  and  acts 
on  conjecture,  without  having  the  message  repeated 
back,  or  taking  any  other  measure  to  ascertain 
whether  or  not  it  is  a  mistake,  he  will  be  precluded 
by  his  own  negligence  from  recovering  damages, 
under  the  ordinary  rule  of  contributory  negligence. 
This  is  well  illustrated  by  a  case  in  which  the  plaint- 
iff sent  a  dispatch  in  relation  to  certain  bonds  which 

iWestero  Union  Tel.  Co.  v.  Sheffield,  71  Tex.  570;  s.  c,  10  S.  \^. 
Rep.  752. 
2  Western  Union  Tel.  Co.  McDaniel,  103  Ind.  294. 
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eoucluded:  **  Hatch  says  hold  undoubted."  As 
delivered  the  message  read  ;  "  Hatch  says  hold  un- 
doubled."  The  plaintiffs  agent,  interpreting  this 
as  an  order  to  sell,  sold  the  bonds  without  having 
the  message  repeated,  or  making  further  inquiry. 
It  was  held  that  the  sale  was  attributable  to  the 
negligence  of  the  plaintiffs  agent  in  omitting  in- 
quiry and  acting  on  conjecture,  and  consequently 
that  there  could  be  no  recovery/ 

»  Hart  V.  Direct,  etc.  Tel.  Co.,  86  N.  Y.  633. 

r26) 
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§  422.      English  Rule  that  Sender  only  can  Sue.— 

In  England,  by  analogy  to  the  doctrine  which  ap- 
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in  respyct  tu  common  carriers  and  otlier  bailees, 
is  held  that  no  action  will  He  against  a  telegraph 
)rapaiiy  by  the  person  addressed  for  the  mis-de- 
very  of  a  telegram  or  error  in  its  transmission, 
less  there  is  either  a  contract  between  him  and 
le  company,  or  fraud  on  the  part  of  the  company 
respect  of  the  duty  which  it  has  assumed.' 
^  423.  Even  in  the  Case  of  Malfeasance. — Under 
e  English  rule,  the  copipany  will  not  be  liable  to 
le  receiver  of  a  telegram,  even  for  migfeasance. 
his  is  shown  by  a  case  where  the  plaintiffs,  mer- 
iants  at  Valparaiso,  received  a  message  errone- 
Bsly  directed  to  them  by  the  company's  agent, 
orporting  to  come  from  their  branch  house  at  Liv- 
pool,  instructing  them  to  ship  barley,  and  did  so, 
d  great  pecuniary  loss  resulted  in  consequence  of 
fall  in  the  market.  The  message  was,  in  fact,  • 
either  sent  by  their  Liverpool  branch  nor  intended 
the  plaintiffs,  but  was  sent  by  another  Liverpool 
rm  to  their  correspondent  at  Valparaiso.  It  was 
ild  that  the  plaintiffs  owed  the  defendants  no  duty 
'owing  out  of  contract,  as  the  only  contract  made 
as  with  the  person  employing  them  to  send  the 
lessage.  nor  were  they  liable  by  reason  of  negU- 
mce;  because,  said  Cotton,  L.  J,:  "It  is  impossi- 
.e  to  suppose  that  the  company,  in  the  ordinary 
lurse  of  their  business,  warrant  that  the  message 
imes  from  a  particular  person,  for  they  would 
lereby  make  a  representation  of  the  truth  of  which, 


I  Dlckwn  V.  Bcuter'9  TdI.  Co.»  a  C.  P.  Div.  83;  s,  c,  441  L.  J.  (C.  P. 
fcr.)  IK;  3.1L.T.  (N.a.JStii  26  W.R.  372;  19  Moak  Eng.  Hep.  313; 
..  »fflnned  on  appeiU.  37  I,.T.  (N'.S.J  370;  26  W.R.  23i  3  O,  P.  Di». 
0  Moak  Eii]{.  Rep.  1 ;  Plityford  v.  United  Kingdom  Td.  Co.,  L.  R. 
).  B.  7<M(  «.  c.,1i>BeetAS.7''>9;38L.J.  ((j.  I1.)M1);  ITL.T.  (N.S.t 
I;  L,  E.  4  g.  B.  708;  16  Week.  Bop.  21fl:  17  Week.  Rep.  MS. 
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in  many  cases,  they  cannot  ascertain.'"  The  re- 
marks of  the  learned  justice  would  seem  to  apply 
only  incases  of  forged  telegrams.  The  force  of  this 
argument  is  not  preceived  in  cases  like  the  one  in 
which  it  was  made,  where  the  mistake  arose  wholly 
from  the  negligence  of  their  agent  in  deciphering 
the  dispatch. 

^  424.      Unsoundness  and  Injustice  of  the  Xhiglish 

Rule. — The  English  rule  does  pot  rest  on  any  sound 
principle,  and  proceeds  upon  a  gross  indiflference  to 
justice.  The  receiver  of  the  message,  who  is  dam- 
nified by  the  mistake  of  the  company,  must  surely 
have  an  action  either  against  the  company,  or  against 
the  sender  of  the  message,  on  the  theory  that  the 
company  is  the  agent  of  the  sender.  But  the  sender 
of  the  message  may  be  insolvent,  and  therefore  the 
receiver  is  left  remediless  against  the  real  author  of 
the  wrong.  It  is  idle  to  explore  such  conceptions 
as  that  the  receiver  can  procure  the  sender  of  the 
message  to  sue  for  his  benefit,  or  that  the  sender 
may  sue  and  recover,  and  the  receiver  have  an  ac- 
tion over  against  him.  Such  conceptions,  which 
deny  a  direct  remedy  against  the  real  author  of  the 
wrong,  are  unworthy  of  any  civilized  system  of  ju- 
risprudence. The  gross  injustice  of  the  English  rule 
is  not  only  illustrated  b}'^  the  case  cited  in  the  pre- 
ceding section,  but  also  by  the  following  case:  The 
plaintifi^,  having  a  cargo  of  ice  on  board  a  ship  at 
Grimsby,  telegraphed  to  R.  and  H.  at  Hull,  asking 
them  to  make  an  offer  for  it,  and  requesting  them  to 
send  an  answer  by  telegraph.  R.  and  H.  sent  to 
the   office  of  a  telegraph   company  a   message  for 

»  Dickson  V.  Reuter'8  Tel.  Co.,  2  C.  P.  Dlv.  62;  8.  c,  affirmed  In  Court 
of  Appeals,  3  C.  P.  Div.  1,  and  also  as  cited  in  preceding  section. 
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.namission  to  the  plaintift",  by  wliich  they  offered 
to  take  the  cargo  at  23s.  per  ton.  In  the  reading  of 
the  message  at  the  office  in  London  a  mistake  was 
made  in  the  figures,  and  tiie  telegram  sent  to  the 
plaintiff  represented  the  offer  as  being  278.  instead 
of  23s.  per  ton.  The  plaintiff,  thereupon,  in  ac- 
iptance  of  the  supposed  ofler,  ordered  the  ship  to 
■oceed  to  Hull;  she  arrived  there,  but  R.  and  H, 
fused  to  receive  the  cargu,  except  at  233.  per  ton. 
le  plaintiff  brought  an  action  against  the  telegraph 
■mpany  to  recover  damages  in  respect  of  the  in- 
jury which  he  had  sustained  by  reason  of  the  mis- 
take. It  was  held  that  tlie  company  were  not  lia- 
ble,— the  obligation  upon  them  to  use  due  care  and 
ill  in  the  transmission  of  the  message  arising  out 
contract,  and  there  being  no  contract  between 
em  and  the  plaintiff.' 

^  425.  Exception  where  Sender  is  Agent  of  Ail- 
'essee. — The  Englisli  judges  recognize  an  exception 
this  rule  in  the  case  where  the  sender  of  the  mea- 
iage  sustains  to  the  person  to  wliom  it  is  sent  the 
jlation  of  agent,  through  which  relation  privity  of 
Ontract  is  established.' 

§  426.  American  Bule — ^Ac-tlon  by  Addressee  lor 
FoD-Delivery. — On  a  principle  which  has  obtained 
Dme  foothold  in  American  jurisprudence,  that 
here  two  persons  make  a  contract  for  the  benefit 
a  third,  .such  third  person  may  maintain  an  ac- 


•  PlaylorO  V.  IJniieii  Kingdom  El ec-irk  Telegraph  Company,  10  Bwt 
"J.  7BB;  B.  C,  21  I..T.  (N.S.J  ai;   17  W.  R.  MS;  AH  I... J.  (g.  B.)  249: 

In.  4Q.  B.  70«.    Sees,  c,  17L.  T.  (N.S.)  243;  IG  W.  H.  aiO. 

■  Playford  v.  United  Kingdom  Klecirlu  Telegrapb  Company,  L.  R.  A 
B.  70(i,  Mnd  as  ulted  Is  prewdln;;  section. 


406  PARTIES   TO    ACTIONS 

tion  thereon/ — it  has  been  held  that  where  a  message 
is  sent  for  the  benefit  of  the  person  to  whom  it  is 
addressed  and  is  not  delivered,  he  may  maintain  an 
action  against  the  telegraph  company  for  the  dam- 
ages which  he  has  sustained  through  its  non-deliv- 
ery.' 

$  427.      View  Which   SustaiiiB  the  Rifirht  of  Action 

in  the  Addressee. — The  true  view,  which  seems  to 
sustain  the  right  of  action  in  the  receiver  of  the 
message,  or  in  the  person  addressed,  where  it  is  not 
delivered,  is  one  which  elevates  the  question  above 
the  plane  of  mere  privity  of  contract,  and  places  it 
where  it  belongs,  upon  the  public  duty  which  the 
telegraph  company  owes  to  any  person  beneficially 
interested  in  the  message,  whether  the  sender,  or 
his  principal,  where  he  is  agent,  or  the  receiver,  or 
his  principal,  where  he  is  agent.  In  Texas  it  is  rea- 
soned, with  manifest  good  sense,  that  the  question 
as  to  who  may  maintain  such   an  action   does  not 


^  Many  authorities  could  be  found  to  support  the  text,  and  the  weight 
of  American  authority  in  America  is  believed  to  be  so;  but  there  are 
many  American  cases  that  agree  with  the  English  courts,  and 
bold  that  a  person  who  is  not  a  party  to  a  simple  contract,  and  from 
whom  no  consideration  move«^,  cannot  sue  on  the  contract^  and  conse- 
quently that  a  promise  made  by  one  person  to  another,  for  the  benefitof 
a  third  person  who  is  a  stranger  to  the  consideration,  will  not  support 
an  action  by  the  latter.  See  Burton  v.  Larkin,'3G  Kan.  240;  s.  c,  59  Am. 
Hep.  541;  Exchange  Bank  v.  Rice,  107  Mass.  37;  s.  c,  9  Am.  Rep.  1: 
Rogers  v.  Union  Stone  Co.,  130  Mass.  581 ;  39  Am.  Rep.  478. 

2  West  V.  Western  Union  Tel.  Co.,  39  Kan.  93;  s.  C,  7  Am.  St.  Rep. 
530;  Wadsworth  v.  Western  Union  Tel.  Co.,  8G  Tenn.  695;  s.  c,  6  Am. 
St.  Rep.  864.  Thus,  a  physician  to  whom  a  telegram  requesting  his 
service  is  sent,  can  maintain  an  action  against  the  company  for  failure  to 
deliver  the  message.  Western  TJnion  Tel.  Co.  v.  Longwill  (N.  M.),  21  Pac. 
Rep.  339.  See  also  Harris  v.  We^jtern  Union  Tel.  Co.,  9  Phila.  (Pa.)  88; 
De  Rutte  v.  Albany,  etc.  Tel.  Co.,  1  Daly  fN.  Y.),  547, 556;  s.  c, 30  How. 
Pr.  (N.  Y.)  403;  Rose  v.  United  States  Tel.  Co.,  3  Abb.  Pr.  (X.  S.)  (X. 
Y.)  409;  s.  c,  U  How.  Pr.  (N.  Y.)  308;  Western  Union  Tel.  Co.  v.  Fcn- 
ton,  52  Ind.  1 ;  Do  T.;i  OraDij«?  v.  Soiuhwostern   Tel.  Co.  25  La.  An.  383 
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depend  upon  the  payment  of  the  fee,  or  upon  the 

Bttuestion  whether  the  sender  had  been  previously 

HBDnstituted  an  agent  for  that  purpose  by  the  party 

^^b  whom  the  dispatch  is  sent,  but  upon  the  question 

^^Ao    ill    fact  was   to  be  served,  and   who  is    dam- 

^P^ed.'      "It  seems   reasonable,"  said    Woodward, 

*  J..'  "that,  for  all  purposes  of  liability,  the  telegraph 

company  shall  be  considered  as  much  the  agent  of 

him  who  receives  as  of  him  who  sends  the  message. 

In  point  of  fact,  the  fee  is  often  paid  on  delivery; 

and  I  am  inclined  to  think  the  company  ought  to 

be  regarded  as  the  common   agent  of  the  parties  at 

either  end  of  the  wire.'"     But,  however  this  might 

be,  the  learned  judge  was  clear  that  the  company 

might  be  liable  for  misfeasance  to  third  parties.     In 

North  Carolina  the  receiver  of  a  message,  informing 

him  of  the  dangeroiisillnessof  his  wife,  can  maintain 

an  action  against  the  telegraph  company  for  injury  to 

his  feelingt*  caused  by  its  gross  negligence  in   delay- 

M^g  to  deliver  the  message.* 

^B  ^  428.  Action  by  Addressee  for  Mistake. — By  the 
American  rule,  if  a  mistake  has  l)een  made  in  the 
transmission  of  a  message,  whereby  the  party  to 

whom  it  Ih  addressed  has  sustained  an  injury,  he 

ay  maintain  an  action  against  the  company  for 
negligence,  grounded  on  a  neglect  of  the  duty  whicli 
hey  have  assumed  toward  him.'     It  has   been  rea- 

'  1-W««l«rD  UnloD  Tol.  Co..  v.  AdauiB,  75   Tex.  531;    s.  c,  0  I..  R.  A. 
:  laS.  W.Rep.  8B7. 

..  Tel.  Co.  V.  Drybarg,  35  P».  t 
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soned  that  the  right  of  actiou  may  be  rested  upl 
the  view  that  the  company  has  undertaken  as  hU 
agent,  and  that  this  view  is  not  necessarily  displaced 
by  considering  that  the  company  is  also  the  ageut 
of  the  sender;  for  it  may  well  be  the  agent  of  both 
parties.  But  the  conclusion  has  also  been  rested 
upon  the  view  that  such  a  mistake  is  a  case  of  i 
feasance,'  in  which  case  an  agent  is  responsible! 
only  to  his  employer,  but  also  to  a  third  party! 
jured  thereby.' 

§  429.  IllnstratloQ  of  this  View. — On  this  plj 
ciple,  a  telegraph  company  was  liable  to  thereceiJ 
for  the  negligence  of  its  operator  in  consenting! 
send  a  dispatch  in  the  name  of,  and  purporting" 
come  from  thecRsftterof  a  bank,  dating  it  at  anod 
station,  at  the  request  of  a  person  known  to  the| 
erator  not  to  be  such  cashier,  who  presented  no  evi- 
dence of  authority  to  use  the  cashier's  name,  which 
message,  addressed  to  a  banking-house,  held  out 
such  person  as  entitled  to  credit  for  a  large  amount.' 
So,  also,  if  the  agent  of  a  telegraph  company  atone 
of  itsstations,  with  power  to  delegate  his  authori 
employs  another  person  to  transniit  and  receive  i 
sages,  and  such  other  person  sends  a  false  messt 

'  The  geoeral  rule oa  tbla subject  was  laid  donu  by  Lord  Ilolt  Id  % 
T.  Cotton,  12  Mod.  48S,  In  tbes«  words:  "A  eervaot  nr  deputy  & 
C&anot  be  cbarged  tor  neglect,  but  the  princtpftl  only  aboil  be  c: 
tor  it;  but  tor  a  mi>/eaeance,  an  actiou  will  lieaKBiust  afienrantordi 
but  not  ae  a  deputy  or  servant,  but  as  a  wrong-doer."  s.  c>,  I  Xid<  ] 
646.    See  abo  -2  Thomp.  Neg.  106D. 

»  New  Tork,  etc.  Tel.  Co.  v.  Dryburg,  35  Pa.  St.  20S;  s.  c,  Ti 
Dec.  338,    It  baa  been  Iield  that  ooe  to  whom  a  prrpmd  Hi««gag«  ll 
can  DialntBiD  an  actloD  against  Ibe  tekgrapb  compaay  for  dnniac 
cBsloned  by  the  uegligeut  ouiUeloa  of  a  word.    Wolfslcebl  r.  ' 
Union  Tel.  Co..  46  Hun  (N'.Y.>.64a.    But  doubtless  the  right  oltl 
does  not  depetid  on  prepayment,  but  ou  tbe  assumptioa  of  the  dvt 
reward. 

'  Elwood  V.  Wi-dteni  Union  Tel.  Co..  45  S.  Y.  r,4(). 
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pQrporting  to  come  from  the  cashier  of  a  bank,  di- 
recting another  bank  to  pay  a  fictitious  person  a 
sum  of  money,  and  the  sender  then  personates  the 
fictitious  person  and  obtains  the  money,  without 
any  negligence  on  the  part  of  the  bank,  the  telegraph 
company  will  be  responsible  to  the  bank  thus  re- 
ceiving and  acting  upon  the  message.'  So.  where  a 
person  who  wished  to  order  some  oysters  of  "P. 
Elljtworth,"  being  unable  to  recall  the  name,  di- 
rected a  telegraphic  message  to  "P.  Elsey."  On  rt^- 
ceipt  at  the  office  of  deHvery,  the  message  i-ead, 
*'H.  Elsey."  and  the  clerk,  finding  no  H.  Elsey  in 
the  city  directory,  delivered  the  message  to  John 
Elsey,  who  delivered  the  oysters;  but  the  sender  of 
the  message  refused  to  accept  them,  on  the  ground 
that  his  order  was  intended  for  P.  Ellsworth.  The 
court  held  that  the  telegraph  company  were  liable 
)  the  receiver  of  the  message  for  tlie  value  of  the 
oysters,  which  had  spoiled,  and  for  transportation.* 
§  430.  When  the  AddreHseo  must  Sue  In  Tort. — 
Wliere  the  addressee  does  not  sustain  toward  the 
»yndcr  the  relation  of  a  principal  to  his  agent,  he 
cannot  maintain  assumpsit  or  other  action  of  cou- 
t/ract.  but  his  remedy  is  in  tort, — at  least,  it  seems, 
in  jurisrlictions  where  the  distinction  is  kept  up  be- 
tween forms  <if  action.  And  this  is  especially  true 
where  his  action  is  grounded  upon  the  negligence 
of  the  defendant  in  altering  the  message,  whereby 
he  has  been  damaged, — the  theory  of  such  an  action 
being,  as  already  seen,  misfeasance.* 

Buk  of  CnllfornU  v.  Wtatern  Union  Tel.  Cu.,  S3  ChI.  380;  s.  C,  & 
Cent.  I..  J.  3(Ui. 
»  KtMj  T.  PMlal  T«l.  Co,,  3  N.  V.  Supp.  117. 

*  Wuteni  Union  TrI.  Cn.  v.  Dubois.  128  lil.348;  !i.  c,  21  N'.  K.  Bvp. 
16  Am.  8(.  Rpii.  109.    [t  thouid  ba  noted  tbat  tbi  Ba){<lsli  >>>eoi7  la 
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§  431.      Where  Sender  la  AjTent  of  a  Third  Persoi 

Prlucipai  may  Sne. — If  the  sender  is  merely  actin] 
as  the  agentor  servant  of  another,  the  right  of  actioi 
is  in  the  principal  or  master.     Thus,  where  one  pi 
son  has  sent  a  message  to  another  in  a  letter, 
questing  him  to  dispatch  it  as  soon  as  possible 
telegraph,  charging  the  expense  to  his  account,  the 
former  is  the  proper  party  to  sue  for  damages  for  a 
failure  to  send  the  dispatch  properly.' 

§  432.      Although  He  be    au  Undisclosed  Prlnuiiial. 
— Where  the  dispatch  is  sent  by  an  agent  for  au  un- 
disclosed principal,  the  principal  may  maintain  thi 
action  in  his  own  name  ;  and  the  fact  tliat  the  coni'J 
pany  had  no  knowledge  that  the  plaintift'  was, 
fact,  the  principal  and  the  party  tendering  the  mi 
sage  his  agent,  is  immaterial,  except  in  so  far  as 
may  let  the  company  in  to  any  defense  against  tl 
plaintiff  which  it  would  have  against  the  agent 
the  suit  were  brought  by  him.' 

^  433.      So,  Where    Sender  is  the  A^ent  of  the  A(l< 

d/essee. — This  rule  equally  applies  where,  as  in  the 
preceding  paragraph,  the  message  is  sent  by  the 
agent  for  the  principal  to  a  third  person,  or  wh' 
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regard  lo  priyity  of  contract  aeema  to  be.  partly  ut  least,  in  vogne  In 
tbat  State, — as  ahown  by  its  declelona  in  actions  agalnet  carrlen. 

'  De  Rutle  v.  New  York,  etc,  Tel.  Co.,  1  Daly  (N.  T.),  547;  s.  c^  30 
How.  Pr.  (N.  Y.)  403. 

'  Harkness  <f.  Western  Union  Tel.  Co.,  73  Iowa,  100;  s,  C,  S  Am.  S 
Rep.  672.  The  governlog  principle  Is,  tbat  an  uadiscloaeil  priuclpal,  ■ 
the  ■''ultima.te  party  la  Interest,  la  entitled,  ugalost  tblrd  pcreons.  lo  ■ 
advantages  and  benoflte  of  sucti  acts  and  contracts  ol  bis  agent,  ai 
consequently  that  be  may  sue  la  his  own  name  on  suob  coi 
Story  Agency.  §  418;  National  Lite  Ins.  Co.  v.  Allen,  IIB  Mass.  3 
Gage  V.  Stlmaon,  2G  Minn.  64.  See  also  Ruiz  v.  Norton,  4  Oal.  3SSi  I 
c,  00  Am.  Dec.  818;  Coleman  v.  Elmlra  Nat.  Bank,  fi.'l  N. 
Briggs  T.  Partridge.  «4  N.  Y.  357;  Ford  v.  ^VilUama,  21  Ilow. 
M8;  Dykers  v.  Towneend.  M  N.  Y.  37. 
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it  is  sent  by  the  agent  to  the  principal  htniself.  Ii 
19  ob\*iou8  that  where  the  sender  of  the  telegram  is 
acting  as  the  agent  of  the  person  addressed,  and  is 
conveying  information  to  his  principal,  and  where 
the  damages  arising  from  the  wrongful  transmis- 
sion, delay  or  non-delivery  of  the  dispatch  accrue  to 
the  principal  and  not  to  the  agent,  the  right  of 
action,  on  any  theory,  is  in  the  principal.  Here, 
there  is  a  privity  of  contract  between  the  principal 
and  tbe  telegraph  company  through  the  agent  of 
the  former,  such  as  exists  in  many  cases  between 
one  person  and  the  undisclosed  principal  of  another 
person  who  acts  as  agent.  Accordingly,  it  was  said 
in  New  York:  ''It  does  not  necessarily  follow  that 
the  contract  is  made  with  the  _ person  by  whom,  or 
in  whose  name  the  message  is  sent.  He  may  have 
no  interest  in  the  subject-matter  of  the  message, 
mt  the  party  to  whom  it  is  addressed  may  be  the 
inly  one  interested  in  its  correct  or  diligent  trana- 
nission;  and  wliere  that  is  the  case,  he  is  the  one 
n  reality  witli  whom  the  contract  is  made.  •  •  • 
.t  forma  no  part  of  their  business  to  inquire  who  is 
Dterested  in,  or  who  is  to  be  benefited  by  the  in- 
elligence  conveyed.  That  becomes  material  only 
fhere  there  has  been  a  delay  or  a  mistake  in  the 
ransmission  of  a  message,  which  lias  bnen  produc- 
ive  of  injury  or  damage  to  the  person  by  whom,  or 
hr  whom  they  were  employed,  and  to  that  person 
hey  are  responsible,  whether  ho  was  tlio  one  who 
ml,  or  the  one  who  was  to  receive  the  message."  ' 

>  De  Rtitte  T.  New  York,  etc.  Tel.  Co.,  30  How.  Pr.  (N.  Y.)  403. 
impure  :BDW  v.  Linlted  Ktatea  Tel.  Co.,  3  Abb.  Pr.  (N.H.)  (N.  Y.) 
6;  S.  C,  6  Rob.  (N.  Y.)  3DS.  lu  tltii  UMe,  tbe  court  (lediled  agmiunt 
c  rigbt  ot  Botlnii  In  the  pemoD  to  whom  tbe  moMaicn  wm  Mldri^wH-il, 
It  cODcedfd  In  their  opinion  "tb&t,  ItToopactlve  ot  it  liability  irtiliig 
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Thus,  where  the  plaintiff  had  made  an  arrangement 
with  his  agent  in  Paris  to  obtain  informatioo  upon 
business  in  whicli  iheplaintiff  was  solely  inlerested. 
and  transmitted  it  by  telegraph  to  New  York  to  the 
address  of  "Mentor,"  but  the  dispatch  was  not  de- 
livered by  the  company  to  the  plaintiff, — it  was 
held  that  he  might  maintain  an  action  for  the  re- 
sulting damages.' 


purely  ou  conlract,  a  leleKrapb  -company  may  be  reepnaaible  to  a  third 
piTSOD  for  the  Injurious  consequences  o(  an  error  in  tran scribing  nod 
traDBUiittlng  n  telegraphic  message  to  such  tblrd  persou.  If,  upon  Ibe 
faith  of  a  message  thus  commuukoa led,  the  rerelver  eaters  Into  coDtrai;(i 
or  makes  engagemeaU  wblcb  result  in  Iosh  to  faiinself,  wbicli  loss  is 
wholly  occasioned  by  errors  in  the  message,  as  transcribed  and  sent, 
iind  which  errors  were  negligently  made  by  the  telegrHph  company.  It 
would  seem  that  a  litibility  should  attacli,  ni>i  on  the  ground  of  a  vIoU- 
tlon  of  the  contract,  but  of  the  violation  of  a  duly,  the  faithful  discbarge 
of  which  the  company  had  undertaken.*'  In  the  following  cjkses  it  wb> 
held  that  the  company  was  liable  to  Ihe  person  to  whom  the  mesufre 
was  addressed  for  damages  for  its  ncKlIgence:  Harris  v.  Western  Union 
Tel.  Co.,  0  Pbila.  (Pa.)  88;  De  La  Grunge  ».  Somhwesiern  Tel. 
Co.,  35  La.  An.  383;  Aiken  v.  Telegraph  Co.,  5  8.  C.  35S;  Elwood 
V.  Western  Union  Tel.  Co.,  45  N.  Y,  549;  s,  c,  6  Am.  Bep.  140  (rase  of 
money  paid  in  consequence  of  n  fraudulent  messase) ;  May  v.  Western 
Union  Td.  Co..  112  Mass.  90;  De  Ruite  v.  New  York,  etc.  Tel.  Co..  30 
How.  Pr.  (V.  Y.)  403.  In  the  Province  of  Quebec  a  telegraph  company  U, 
by  the  Code,  responsible  to  th«  receiver  o(  a  telegram  for  damages 
caused  to  him  by  a  negligent  error  In  the  trnnsmlmilon  of  an  unrepeatvd 
message,  even  where  the  sender  writes  It  on  a  blank  on  which  Is  printed 
u  condition  that  tbe  company  will  not  be  responsible  tor  mistakes  In  tbe 
transmission  of  unrepealed  messages.  Watson  v.  Uontreal  Tel.  Co..  R 
Mont.  Leg.  News,  S7.  In  Bell  v.  Dominion  Tel.  Co.,  a  Mont.  Leg. 
News,  406,  tbe  action  was  by  the  person  to  whom  tbe  mcssnge  vt*  id> 
drefsed,  and  the  company  was  held  liable,  tbe  court  following  tbe 
American  doctrine.  See  also  Delnporte  v.  Madden,  17  L.  Can.  .lur.  20, 
wblcb  was  the  case  of  a  letter  instead  ol  a  telegram,  where  Ihe  E 
oases  are  reviewed. 

>  Milllken  v.  Western  Union  Tel.  Co.,  110  N.  Y.  40.1;  s.  i 
Bep.  251;  1  L.  R.  A.  SSI;  27  Cent.   L.  J.  577.    See  also  De  RutM 
NewTork,  etc.  Tel.Co.,lDaly(N.Y.).547;  9.  c,  30  Bow.  Pr.  ( 
403;  Leonard  V.  New  York,  etc.  Tel.  Co.,  41  N.  Y.  511;  New  York,! 
Tel.  Co.  T.  Dryburit,  3.1  Pa.  St.  300;  Baldwin  v.  i;nit..d  eiatM'rW.jj 
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^  434.  Broker  Transmit tlni:  Meifsagp  for  Prlncipiil 
And  Suing  iu  IiIh  own  Name. — An  agent  may  sue  in 
his  own  name  on  contracts  made  in  his  name  in 
which  he  is  interested,  as  for  commissions,  or  by 
reason  of  a  special  property  in  the  subject-matter. 
Among  such  agents'  are  foctors,  brokers,  carriers, 
auctioneers,  a  policy  broker  whose  name  is  on  the 
policy,  or  an  agent  who,  in  his  own  name,  carries 
on  a  business  for  his  principal,  and  appears  to  be 
proprietor,  and  sells  goods  in  the  trade  as  such  ap- 
parent owner.  '     In  like  manner,  it  has  been  held 

<  Josepb  V.  Knox,  3  Camp.  3-20;  Oftnlloer  v.  Dnvls,  i  Carr.  &  P.  40; 

lancer  t.  HaMiuKi  -1  Biag;.  2.  Wbere  A.,  for  hU  owd  iiccoudI  and  risk, 
Barrl«d  OQ  trade  In  Ibe  Diime  ot  U..  it  was  bdit  tbal  aa  aotlon  tor  good» 
lolil  In  the  course  of  eucb  tradtt  was  properly  brought  in  (be  aame  ot 
Alaop  V.  ChIdce,  10  Johns.  (N.  Y.)  3%.  So.  au  ugent  ma}-  »ue  to 
ite  owD  Damo  on  a  proiiiissory  nole  giveD  tii  biiu  as  suob  tor  tbe  beneflt 

t  his  princlpnl,  wben  the  promiae  is  made  (o  tbe  agent  eo  nuinliw,  as 
irbare  a  note  wne  made  payable  to  "Wlllain  A.  Mercer,  agvnt  lor  Maria 
Tfalker,  executrix  ot  .lohn  Walker,  deueased."  Ooodnian  v.  Walker.  30 
&U.483;  9.  c,  <iS  Am.  Deo.  134.  On  Ibe  otber  band,  exL-ept  in  Ibe 
«  ot  oomiuerclal  paper,  ao  undisclosed  principal  may  tne  or  be  etied 
pa  a  oontraL'l  not  under  seal  made  by  or  with  his  agent,  llsiey  v.  Uer- 
llatn,  T  Cusb.  (Mass.)  242:  s.  c,  fi4  Am.  Dec.  731 ;  Earle  v.  Oe  WHi,  ts 
Ulen  (Mass.),  520,  631;  Pitts  v.  Mower,  18  Me.  36! ;  a.  c.  3d  Am.  Dec. 
;  Tu«  V.  Brown,  B  Lilt.  (Ky.)  1 ;  s.  c,  13  Am.  Dec.  33;  Vioiel  ». 
Powell,  10  B.  Mon.  347;  a.  c.  52  Am.  Dec.  US;  Kulz  v.  N'orton,  4  Cal. 

iS;  S.  C,  60  Am.  Dec.  618;  St.  Louis,  etc.  K.  Co.  v.  Thacber,  13  Kan. 

17;  Chandler  v.  Coe.  54  N.  H.  561;  Crosby  v.  Walk  ins.  12  Cal.SS; 

eraed  V.  Johns.  »  Allen  (Mass.),  421;  Hunter  v.  Glddlugs.  97  Muu. 
il;  Bylngtou  v.  Simpson,  134  Mass.  Kit);  Beckham  v.  Drake.  V  Meos.  A 
"'.  70,  02,  per  Lord  Abinger.    See  also  Anderton  v,  Sboupe,  17  Ohio 

;.  128;  ■I'alntor  v.  Prendergasl.  3  Ulli  (N.  Y.),  72;  s.  c„  38  Am.  Dm. 

8;  fJilpln  V.  Howell,  ftp*.  St.  41  ;s.c.,  45  Am.  Dee,  720.  ISo.  a  prin- 
cipal, foreign  or  domesllG.  may  sue  tor  the  price  ot  goods  sold  by  his 

IWtor,  unlcas  It  is  made  alllrmatlvely  Iu  appear  that  tbe  credit  waa 

{iven  excluatvely  to  tbe  agent.    Barry  t.  Page,  10  Oray  (Maas.),  308. 

rhua,  where  a  broker  or  agent  puruhaaes  goods  without  disclosing  bts 
pi1ii«lpal<  Ibe  prlnulpal,  when  discovered,  is  neveriholcM  liable  fur  ibe 

loe,  and  may  also  sue  on  a  warranty  in  the  coutrai^t.     Hoeben  v.  Rob> 

t,  13  Wend.  (S.  Y.)  413;  s.  c,  27  Am.  Dec.  132.  But  the  action  is 
mbjeot  to  any  eet-ott  ot  advance  wblcli  exiiled  against  the  agent  be- 
lore  tbe  princlpnl  wa>  dlaclosod  (I'ult  v.  Brown,  6  LIU.  (Ky  j  I ;  a.  c. 


that  a  broker  may  sue  a  telegraph  company  in  his 
own  name,  for  a  breach  of  a  contract  to  transmit  an 
order  in  his  name,  oa  behalf  of  his  principal,  for 
the  purchase  of  goods.     In  such  case,  however,  he 

15  Am.  Dec.  33;  Judaon  v.  Stilwell,  iH  How.  Pr.  (X.  Y.)  313;  Bui»  v. 
Norton,  4  Cal.  355;  s.  c,  60  Ani.  Dec.  618),  provided  tbera  weni  do  cir- 
cometBooes  calculated  to  notify  tbe  party  thai  he  yens  deallog  wltb  tn 
Ageat.  Baasett  v.  Lederer,  8  S.  Y.  Supreme  Ct.  (S7C;  3,  C,  1  Hun  (N, 
T.),  274.  In  order  to  maintain  an  aotlon  wbere  [he  action  is  by  wa  tm- 
dtscloeed  principal,  be  innat  prove  tbe  agency  and  the  power  ot  th« 
agent  to  bind  him  at  the  time  of  mailing  the  conlract.  RuIe  v.  Norton. 
tvpra.  Accordingly,  a  note  made  to  a  town  treasurer  by  name,  or  10 
blB  Bucceaaors  in  hie  olHce,  may  be  sued  upon  by  the  town.  Arlington 
V.  Hynda.  1  D.  Chip.  (Vt.)  4»1:  8.  C,  la  Am.  Dec.  704.  And  parul 
evidence  to  ahow  the  lowo  of  which  the  nominal  payee  in  aucb  a  note 
was  treasurer  la  admlaaible,  if  the  note  doea  not  »how  that  fact.  IbU. 
So,  where  a  note  waa  endorsed  to  one  as  ''cashier,"  tt  was  held  that  the 
rijtbt  o(  action  waa  in  the  banli  of  which  he  was  cuehler.  Farmera',  etc. 
Bank  v.  Day.  13  Vt.  3B;  Banli  of  Maucheater  v.  Slaaou,  Id.  334.  @o, 
where  a  note  waa  made  to  certain  persona  as  "commisalonera  of  tbe 
Verniunt  Central  Railroad  Company,"  and  waa;  nlterwarda  delivered  lu 
the  company  on  its  organization,  it  waa  held  that  tbe  company  uoalil 
eue  on  the  note.  Vermont  Central  R.  Co.  v.  Clnyea,  21  Vt.  30.  See  also 
Warden  v.  Burnbam,  8  Yt.  390.  So,  on  a  aaie  of  goods  on  credit  by  i 
licensed  auctioneer,  where  the  vendee  reluaes  to  take  them,  tbe  onnn 
may  bring  an  action  for  damagea,  in  hia  own  name,  before  tbe  eitpltit- 
tlon  of  the  term  of  credit,  though  he  oaooot  aue  for  the  price  till  the 
credit  expiree.  Qlrard  v.  Taggart,  6  Serg.  &  R.  (Pa.)  18;  s.  c,  9  Am. 
Deo.  327;  recognized  and  followed  in  Jlubbert  v.  Borden,  6  Wbart. 
(Pa.)  79.  96.  Tbe  law  on  this  subject  la  stated  by  Chancellor  Kent  on 
the  authority  of  Girard  v.  Taggart,  K«pra,  aa  follows:  "Though  pay- 
ment to  a  factor  for  goods  aold  by  bim  be  valid,  the  principal  may  con- 
trol the  collection,  and  sue  for  the  price  in  hIa  own  name,  or  for 
damagea  tor  non -performance  of  the  contract;  and  it  ia  loimaterial 
whether  tbe  agent  was  an  auctioneer  or  common  factor."  2  Kent.  Com. 
624.  The  reason  which  allows  tbe  undiscloaed  principal  to  sue  ia  thai 
be  Is  liable,  when  discovered,  on  tbe  contract  made  by  hia  agent.  Aa 
he  Is  anawerable  on  the  contract  on  the  one  hand,  he  haa  a  OC'r> 
responding  right  to  make  the  other  contracting  party  answer  to  bim. 
That  an  undlacloaed  principal  ia  liable,  when  dlao'Jvered,  on  a  eoutmi'l 
made  by  bis  agent,  and  that  he  can  maintain  an  action  on  each  oon- 
tract,  b  recognized  In  Jones  v.  .£tna  Insurance  Co.,  14  Conn.  SOI,  U 
Dykers  v.  Townaend,  34  N.  Y.  67,  61 ;  McKay  v.  Draper,  37  N. ' 
3G4;  Union  Rubber  Co.  v.  Tomlhiaon,  1  E.  T>.  Sm.  (N.  Y.)  Sft 
Ferguson  v.  Hamilton,  36  Barb.  (N.  Y.)  427.  442;  McUotinlea  v.  ] 
kay,  3S  Barb.  (N.  Y.)  S61,  .'>6a;  Inglehart  v.  Thousand  Idud  V 
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recovers  as  trustee  for  his  principal.'  Under  the 
remedial  system  which  exists  in  Alabama,  where 
the  old  common  law  system,  with  statutory  modifi- 
cations is  understood  to  prevail,  with  a  separate 
court  of  chancery,  where  the  message  was  sent  by 
a  broker  to  his  principal,  the  action  is  properly 
brought  in  the  name  of  the  broker  to  the  use  of  the 
principal.' 

7  Hun  (N.  Y.).  MD;  New  Jersey  Steam  Nav.  Co.  v.  MerohanU'  Bank,  6 
Hflw.  (U.  S.)  344,  381 ;  Elklns  v.  Boston,  etc.  R.  Co.,  IB  N.  H.  337,  3-13; 
Coleman  r.  Flret  Nat.  Bank,  53  S.  Y.  38S,  394.  It  bae  been  ruled  In 
New  Vork  that  the  eult  should  be  brought  in  Cbe  name  ol  the  principal 
and  not  In  the  name  ot  the  ageut,  where',  on  tbe  lace  of  the  contract,  II 
purports  to  have  been  niade  by  or  wilb  an  agent  having  no  direct  or 
beoeAclal  laterest  in  tbc  tranaactioii,  aa  Id  the  ease  ot  a  Ixind  made  to 
tbe  plalnllHs  by  tbe  name  and  descrlptloQ  ot  tbe  "directors 
tbe  Onondaga  County  Mutual  Insurance  Company."  Bay- 
ley  V.  Onondafta  County  Mul.  Ins.  Co.,  6  Hill  (N.  Y.)  476; 
.,  41  Am.  Dec.  7r>9.  Tbe  rule  eeems  to  be  that,  although 
agent's  nnme  appears  in  the  contract,  yet,  U  It  1r  acconi- 
panled  by  eueb  desigtmiloit  of  tbe  official  or  represebtatlve  cbaraoter  lo 
irlilcb  be  Is  named  as  promisee  tbar  tbe  promise  Is,  in  judgment  ot 
law,  taken  to  be  to  bit  principal  and  not  to  blmselt,  tben.  In  sucb  case, 
contract  cannot  be  s^Id  to  be  made  in  tbe  name  of  the  agent.  Con- 
•tderant  v.  Brisbane,  3  Bosw.  (N.  Y.)  471,  479;  s.  c,  23  N'.  Y.  400. 
The  rule  ibat  an  undlscloaed  principal  may  sue  on  the  contract  ot  bis 
does  not  apply  in  the  case  ot  nfjoHahle  paper:  here  tbe  rigbt  ut 
U  restrained  to  tbe  parties  lo  the  instrument.  Williams  v.  Kob- 
Uns,  lis  Gray  (Ma^s.),  77.  On  the  other  hand,  a  principal  Is  not  liable 
M  a  bill  ot  exchange  drawn  by  an  agent  in  bis  own  name,  nlthougb  It 
WUaliu  a  direction  to  tbe  drawee  to  charge  the  amount  to  tbe  account 
lit  ttaa  principal.  Bank  ot  British  North  America  v.  Hooper.  S  Gray 
;ilan.),&C7;  s.  c,  06  Am.  Dec.  300;  Emly  t.  Lye.  IR  East,  7;  Peniz 
r.8l4aIon,  10  Wend.  (N.  Y.)  371,  376;  «.  C,  35  Am.  Dec.  658;  SUck- 
T.  Arnold,  11  Haas.  37;  ».  c,  ft  Am.  Deo.  150;  Bedtord  Comroer- 
Ins.  Co.  V.  Oovell,  8  Hetc.  (Mass.)  443;  Taber  v.  Cannon,  Id.  496, 
N.  !§ee  also  Bass  v.  O'Brien,  13  Gray  (Mass.).  477.  4R1 ;  Wllllama  v. 
Uibbloa.  16  Gray  (Uaaa.),  77;  Slawson  t.  Lorlng,  5  Allen  (Mass.),  343; 
Igrlow  «.  Congregational  Society,  S  Allen  (Mass.),  461 ;  Tucker  Haot. 
lo.  V.  Kalrbanhs.  m  Haas.  11)1, 104;  Bartletl  v.  'I'uoker,  104  Moas.  336, 
10;  Anderton  r.  Sboupe.  17  Ohio  SI.  133, 138.  Compare  (Carpenter  v. 
knwworth,  106  Mast.  301 ;  Chandler  v.  Coe,  54  N.  B.  561,  667. 

■  United  States  Tel.  Co.  v.  Glldersleve,  3U  Ud.  333:  s.  c,  96  Am. 
)ee.  519. 

■  AmDTinan  Untun  Tel.  Co.  \.  Daugbteiry,  SO  Ala.  IBI ;  a.  <;.,  mii>.  turn. 
ai^loau  Union  Tel.  Co.  v.  I'aogbtcry.  7  Suulb.  Rep.  060. 
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^  485.      stranger  to  Both  Sender  and  Addressee. — 

Under  any  theory  which  prevails  upon  this  subject, 
it  may  be  assumed  that  an  entire  stranger,  who  does 
not  sustain  towards  either  the  sender  or  addressee 
the  relation  of  a  principal  to  his  agent,  cannot  main- 
tain the  action;  because  there  is  neither  any  privity 
of  contract  as  to  him,  nor  is  he  in  the  contemDlation 
of  both  parties  to  the  transaction  which  takes  place 
when  the  dispatch  is  sent.  Suppose,  for  instance, 
that  a  merchant  has  a  customer  for  whom  he  wants 
an  article,  which  he  himself  does  not  have,  and 
telegraphs  to  a  correspondent  for  it,  and,  in  conse- 
quence of  the  non-delivery  or  misdelivery  of  the 
message,  fails  to  get  it,  the  damages  which  his  cus- 
tomer has  thereby  sustained  can  be  sued  for  by 
neither  party,  unless  he  acted  as  the  customer's 
agent  in  the  transaction.* 

^  436.     Importance  of  the  Defendant  having:  Notice 

of  the  Agency. — But,  in  view  of  the  principle  al- 
ready discussed,*  of  the  right  of  action  of  an  undis- 
closed principal,  on  contracts  made  for  him  by  his 
agent,  it  would  seem  to  be  a  misapplication  of  the 
rule  in  Hadley  v.  Baxendale,^  to  conclude  that, 
where  the  message  is  sent  for  the  benefit  of  another 
person  for  whom  the  sender  of  the  message  acts  as 
agent,  this  fact  must  be  brought  home  to  the  com- 
pany, in  order  to  charge  them  with  liability  for  the 
damages  which  he  sustains  through  the  non-deliv- 
ery of  the  message,  on  the  theor}"  that,  without 
such  notice,  his  rights  are  not  in  the  contemplation 

J  See,  in  illustration  ]  of ^ this,  Deslottes  v.  Baltimore,  etc.  Tel.  Co.  40 
La.  An.  183;  8.  c,  21  Am.  *  Eng.  Corp.  Cas.  158;  3  South.  Rep. 
566;  3  Kail.  &  Corp.  L.  J.  342. 

*  Ante,  §  432. 

^Ante,  §311. 
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f  both  partioB  to  the  contract  within  tlie  meaning 
f  that  rule.  For,  as  already  aeen,'  it  is  sufficient 
meet  the  rule  of  Hadley  v.  Baxendale,  that  the 
lupany  have  general  notice  of  the  importance  of 
he  dispatch,  without  notice  of  particulars.  We. 
lowever,  find  a  case  seemingly  ignoring  this,  pre- 
inting  the  following  facts:  The  plaintiffs  were  en- 
iged  in  operating  a  saw-mill.  The  saw  in  their 
lill  having  broken,  they  engaged  S.,  of  the  firm  of 
■.  <fe  S.,  to  order  them  a  new  one  from  St.  Louis  by 
ilegram.  S.  addressed  a  dispatch  in  his  firm's 
lame  to  a  hardware  company  in  St.  Lonis,  directing 
hem  to  ship  a  saw  at  once  to  the  plaintiffs,  and  deliv- 
■ed  it  t-o  a  traveling  salesman  of  that  company,  with 
le  money  to  pay  the  charges,  and  went  with  him 
I  the  telegraph  office.  The  salesman  wroteanother 
ispatch  signed  by  himself,  ordering  the  saw  to  be 
mt  to  (.1.  tfe  S.  Neither  dispatch  was  delivered.  The 
essage  did  not  show  that  it  was  for  the  plaintiflTs 
snefit,  and  the  agent  of  the  telegraph  company 
lad  no  knowledge  of  that  fact.  It  was  held  that 
e  plaintiffs  had  no  right  of  action  against  the  com- 
,ny,  either  for  tlie  money  paid  for  tlie  transmission 
f  the  message,  or  for  damages  by  reason  of  their 
lill  being  idle  for  want  of  a  saw.'  But  where  the 
jlegrara  was  sent  by  a  third  person  in  the  plat nt- 
fs  presence,  and  the  plaintiff  paid  the  charges, 
nd  the  operator  knew  its  importance,  the  question 
rhethcr  the  defendant  had  notice  of  the  agency 
'as  deemed  immaterial:  knowludge  of  the  fact  would 


:.  INJ  s.  C,  lis.  W.  Hop. 
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not  haxe  influenced  the  conduct  of  the  defendant's 
agents/  In  short,  the  theory  in  Texas  is, that  a 
telegraph  company  having  knowledge  of  the  urgency 
of  a  message,  is  liable  in  damages  for  negligence  in 
its  transmission  and  delivery,  although  it  was  pre- 
pared, delivered,  and  paid  for  by  another,  acting 
for  the  one  for  whose  benefit  it  was  sent,  at  his 
special  request,  and  not  by  the  former  in  person;' 
and  this  is  obviously  a  sound  view. 

^  437.  Action  over  by  Sender  for  Damagres  Sag- 
tained  by  Receiver  and  Recovered  from  the  Com- 
pany.— It  has  been  ruled  that  the  sender  of  a  tele- 
graphic dispatch  cannot  recover  of  the  company  the 
damages  sustained  by  the  receiver  of  it,  although 
the  sender  has  been  obliged,  by  the  judgment  of  a 
court  of  another  State,  to  pay  the  damages  sustained 
by  such  receiver,  in  consequence  of  the  wording  of 
tlie  dispatch  being  changed  in  transmission.*  On 
the  contrary,  another  court  has  held  that,  as  between 
tlie  sender  and  receiver  of  a  message  by  telegraph, 
any  loss  occasioned  by  a  change  of  the  terms  of 
the  message  during  transmission  must  fall  upon 
the  party  who  elected  that  means  of  communi- 
cation for  that  message.  Such  part}'  has  his  remedy 
over  against  the  telegraph  company,  in  case  the 
error  resulted  from  its  negligence.*  The  theory  of 
the  last  case  is  that  the  sender  makes  the  telegraph 
company  his  agent  to  convey  the  communication, 
and  thus  becomes  responsible  to  the  receiver  for  any 


1  Western  Union  Tel.  Co.  v.  Broegcbe,  72  Tex.  G.54;  s.  c,  lOS.  W. 
Rep.  734. 

2  Loper  V.  Western  Union  Tel.  Co.,  70  Tex.  681);  s.  c,  8  S.  AV.  Rep. 
GOO. 

«  Pegram  v.  Western  Union  Tel.  Co.,  100  N.  0.  28. 
^  Ayer  v.  Western  Union  Tel.  Co.,  79  Me.  493. 
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listake  therein.  But  cases  may  exist  where  the 
Fceiver,  and  not  the  sender,  may  choose  the  mode 
*  comimmication, — as  where  the  receiver  asks  a 
uestion  by  telegraph  and  the  sender  answers  it  by 
he  same  agency.  In  this  case  it  would  be  both 
liireasonable  and  unjust  to  allow  the  receiver  to 
isit  the  consequences  of  the  negligence  of  the  com- 
>any  upon  the  sender. 

)  438.  Under  Indiana  Statutes  Olrlntr  Penalties. 
-The  action  for  the  penaltif  given  by  the  former 
tatute  of  Indiana,  elsewhere  quoted,'  in  only  main- 
iiinable  by  the  sender  of  the  message.'  And  the 
laintifT  nnist  show  that  he  was  the  sender.  And 
e  docs' not  do  this  by  showing  merely  that  he  de- 
;vered  a  message  to  the  company,  signed  by  another 
nd  paid  for  by  himself.'  The  statute  of  the  same 
tote,  of  1885,'  prescribing  the  duties  of  telegraph 
Ompanies  and  fixing  the  penalty  for  the  violation 

any  of  its  provisions,  to  be  recovered  by  "any 
arty  aggrieved,"  has  not  changed  this  rule.' 
§  439.      Viider  Indiana  Statute  Givliis  Special  Dam- 

s. — But  under  the  statute  of  1881,  of  that  State,* 
rovidiiig  that  telegraph  companies  shall  be  liable 
tr  apecial  dainages  occasioned  by  failure  or  negli- 
ftnce  of  their  operators  in  receiving  or  transmitting 
ispatches,  a  different   rule  prevails :  here   an   ad- 


AnU,  i  lut).  note. 

Wwterp  UnlonTel.  Co.  v.  PeDdleloo,  ilSIud.  12;  s.  c.WAni.  Rep. 
U  Western  Unlou  Tel.  Co.  v.  Meek.  4»  Ind.  53;  Western  Union  Tel. 
,  V.  Uopltlue.  Id.  233;  Wesiera  Union  Tel.  Co.  v.  Kinocy,  100  Ind. 

'  Wmorn  Union  Tel.  Co.  v.  Brown,  lOS  Ind.  S38. 
'Ante.ilM. 

llAaiejr  V.  Western  Union  Tel.  Co.,  HG  Ind.  IMj  s.  c,  21  Am.* 
ig.  Corp.  Cm.  73;  IG  N.  K.  Rop.  8t&;  13  West.  Itop.  40S. 
>Rev.  Slitl.  Ind.  }41'<'7. 


dressee  may  recover,  although'  no  relation  of  con- 
tract exists  between  him  and  the  company.' 

$  440.  Under  Missouri  Statute  Giving-  Special 
Damages. — Under  the  Missouri  statute,'  which  pro- 
vides that  "ever}' telephone  or  telegraph  company 
now  organized,  or  which  may  be  hereafter  orgau- 
ized  under  the  laws  of  this  State,  shall  be  liable  for 
Bpecial  damages  occasioned  by  the  failure  or  negli- 
gence of  their  operators  or  servants  in  receiving, 
copying,  transmitting,  or  deUvering  dispatches," 
the  addressee  may  maintain  the  action.' 

$441.      Under  MlBstssippt  Statute   Giving  Penalt;. 

— The  Mississippi  Act  of  March  18,  1886.'  providing 
that  any  telegraph  company  failing  to  transmit  an'l 
deliver,  within  a  reasonable  time,  any  message, 
shall  pay  $25  in  addition  to  other  damages  to  the 
person  injured,  is  construed  as  giving  tlie  right  to 
recover  the  penalty  to  one  to  whom  the  message  is 
addressed,  although  he  paid  nothing  for  its  traofr 
mission,  and  sustained  no  pecuniary  injury 

^442.  In  Case  of  Refusal  of  Connectlus  Uti< 
Forward, — Where  an  action  is  given  by  statute 
neglecting  or  refusing  to  transmit  a  dispatch  by 
telegraph,  it  has  been  held  that  if  a  telegraph  com- 
pany desires  another  company  to  receive  and  for- 
ward a  message  which  has  come  over  its  line,  tlie 


geis 
•ao^l 


I  WeeleniUulonTel.  Co.  v.  McKlhben.  lU  led,  511;  a.  e.,HS.  B. 
Rep.  SW;  Hadle;  v.  WeBtern  Union  Tel,  Co.,  115  Ind.  181. 

"  Mo.  Bev.  Star.  1870.  §  887 ;  Id.  1880.  §  272». 

•Markei  v.  WeBtern  Union  Tel.  Co,,  10  Mo,  App.  80.  The  MlMOnrt 
(tatute  1b  verj-  sinillur  to  Ib&t  In  Itnllanft  ruterred  lo  In  Ihe  jprvM^lnt 
Bection;  Bud  the  Missouri  court  adopted  tbe  conglniclloii  placed  lijr  A».j 
Supreme  Court  of  Indiana  upon  Ibekr  statute. 

•  MlEE.  Acts  I88G.  p.  81. 

•  Western  Union  Tel.  Co.  v.  Allen,  6G  Mt8«.  64ti;  s.  C,  0  Soulb.] 
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'  company  so  desiring  the  telegram  to  be  sent  is  the 
proper  party  to  sue  for  the  penalty  in  case  of  re- 
fusal; and  this,  notwithstanding  the  blank  upon 
which  the  sender  wrote  the  telegram  contains  a 
printed  heading  of  the  terms  and  conditions  on 
which  the  company  receive  telegrams  to  be  trans- 
mitted, stipulating  that  it  will  not  "be  held  liable 
for  any  errors  or  neglect  by  any  other  company 
over  whose  lines  this  message  may  be  sent  to  reach 
its  destination,  and  this  company  is  hereby  made 
the  agent  of  the  signer  of  the  message,  to  forward  it 
■U^ver  the  lines  of  other  companies  when  necessary."  ' 

B^  $  443.      Husband    Suing   for    Wife:      Texas  Code. — 

^pjnder  the  Texas  Code  of  Civil  Procedure,  an  action 
^Pbr  damages  may  be  maintained  by  a  husband  alone, 
^'toT  the  negligent  failure  of  a  telegraph  company  to 
transmit  and  deliver  a  message  to  his  wife.'  He 
may  sue,  irrespective  of  the  questionsof  agency  and 
payment;  and  the  fact  that  the  company  had  no 
notice  that  slie  was  plaintiff's  wife,  or  that  the  con- 
tract was  niiule  for  her,  is  immaterial.'  He  is  the 
jproptT  party  to  sup  for  failure  to  deliver  a  message 
nmonin;:  a  physician  to  attend  his  wife,  and  she 
I  not  a  necessary  party.' 

>  United  StniM  Tel.  Co.  v.  Western  Union  Tel.  Co.,  50  Barb.  (S.  Y.) 

But  tbie  fiolioD  nifiy  properly  be  oinlnuined  bj  the  sender  ol  tbe 

bp&lob  in  SQcli  oasea.    Baldwlu  v.  Uuited  Stntea  Tel.  Co.,  M  Barb. 

V.  y.)  6(»;  Tburn  v.  AItu  Calltorniu  Tel.  Co..  15  Cal.  472;  Leonard  v. 

t»w  York,  etc.  Tel.  Co.,  41  N.  Y.  544;  Squire  v.  Western  Union  Tul. 

..  m  Mah.  332. 

■  Loper  V.  Weglern  Union  Tel.  Co.,  70  Tex,  680;  s.  c,  G  S.  W.  Bep. 


•WMiern  UntouTel. 

;  RL.  A.  K.  S4k. 
;♦  WeMnrn  Union  T«l.  Co.  v.  Cooper,  71  Tex.  .i07;  9.  c 


AdamB,  73  Tex.  G.U  ;  s.  c,  13  S.  W.  Itep. 
W.  Rep. 
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452.  Another  Example. 
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4.55.  Alloffata  et  Probata :    Variance. 


r»" 


^  448.      Form    of    Action  2      Contract    or   Tort. — In 

jurisdictions  where  the  forms  of  actions  are  so  far 
kept  up  that  a  distinction  is  made  between  actions 
of  contract  and  actions  of  tort,  if  the  action  is 
brought  by  the  receiver  of  the  message,  it  must  be 
in  tort,  since  there  is  no  contract  relation  between 
him  and  the  sender.*  But  this  rule  would  not  apply 
where  the  sender  of  the  message  acted  merely  as  the 
agent  of  the  receiver. ' 

1  Western  Union  Tel.  Co.  v.  Du  Boie,  128  Ul.  248;  s.  c,  21  X.  E. 
Rep.  4. 

2  Ante,  §  425. 
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^   110.      WliHt  the  riatiitiir  iiiuNt  Aver  ntirt   Prove. 

It  baa  been  ruled  that,  in  an  action  against  a  tel- 
grapli  company  for  damages  for  failing  to  transmit 
,  message,  the  plaintiff'  must  aver  in  his  complaint 
,nd  prove  on  the  trial,  that  the  defendant  has  a 
ine  of  wires  wholl}'  or  partly  within  the  State  ;  that 
t  is  engaged  in  telegraphing  for  the  public,  and 
hat  the  particular  message  was  placed  in  the  hands 
>f  its  agent  for  transmission.'  Under  the  New 
fork  statute,  a  telegraph  company  is  required  to 
ransmit  dis|»atche3  on  payment  of  charges.  Hence, 
t  is  held  Ml  that  State  that  the  complaint  in  an 
ction  for  damages  for  failure  to  deliver  a  message 
1  bad  on  demurrer  if  it  neither  alleges  payment  nor 
inder  of  the  charges,  or  facts  showing  a  waiver,  or 
,  special  contract.'  So,  in  Indiana,  the  complaint 
oust  aver  that  the  sender  paid  or  tendered  the 
Bual  charges.'  In  Texas  the  petition  should  allege 
rhcther  eif-wjilanj  or  nclual  damages  are  claimed.  * 

(j  450.  Under  the  Indiauit  Statute  Glvlnar  a  Peu- 
Ity. — ^Two  successive  statutes  liave  existed  in 
ndiana  allowing  the  recovery  of  the  sum  of  $100 
C>r  .the  violation  by  telegraph  companies  of  the 
laties  prescribed  by  the  statute.'  These  statutes 
lave  always  been  construed  by  the  Supreme  Court 
if  that  State  as  giving  a  penalty,  and  not  as  giving 
nerely  litiuidated  damages.'     It  is  a  familiar  rule 

>  WMtcrn  Uolon  'M.  Co.  v.  Kerftusuii,  -ii  liiU.  411.). 

•  Uaepbenoii  v.  Weswrn  Uuion  Tel.  L'o.,  53  N.  Y.  Sufwr.  Zi-1. 

•  Wewleni  Uni'.n  Tul.  Co.  v.  il'.Bfllet.  »5  IiiJ.  au. 
'  JIcAllcti   V.  WfifturD  Union  Tel.  Co.,  70  Tex.  313;  s.  c,  7  S.  W. 

tfp.  71 B. 
'  AnU.  f  150. 

•  W««usrn  Union  'rd.  Co.  v.  Axtt-ll.  01)  lud.  109;  Weglcrn  Union  Tel. 
'<t.  r,  MMRkr,  05  Iml.  a«;  Wcetern  Unloo  Ti-l.  Co.  v.  Ktoney.  lOe  Ind. 

M»:  Wv«i<!rti  Union  Tel.  Co.  v.  Uanllng.  t(K)  Ind.  uM;    WcaWrn  Union 
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that  a  palrty  bringing  an  action  upon  a  penal  statute 
must  bring  himself  strictly  within  the  terms  of  the 
statute :  it  is  at  once  strictly  construed  and  pursued. 
In  keeping  with  this  rule,  we  find  that  it  has  been 
held  in  that  State,  that,  in  an  action  under  the 
statute  of  1885,*  for  failure  to  transmit  and  deliver 
a  message  with  impartiality,  and  without  discrim- 
ination, the  complaint  must  allege  that  the  person 
to  whom  the  message  was  addressed  resided  within 
one  mile  of  the  station^  or  loithin  the  city  or  town 
wherein  the  same  is  situated/  So,  in  an  action 
under  the  same  statute,  to  recover  the  penalty 
given  for  failing  to  transmit  a  telegram,  where  the 
plaintiff  alleges  that  the  contract' was  made  on  Sun- 
day,  he  must  plead  facts  showing  a  reasonable 
necessity  for  making  the  contract  on  that  day,  and 
that  defendant  kneiv  of  this  Necessity. ' 

^451.  iExamples  of  Good  Declarations  or  Coin- 
plaints. —  In  an  action  for  damages  for  delay  in 
delivering  a  telegram,  a  declaration  alleging  that, 
if  the  message  had  been  promptly  delivered,  plaintiff 
would  have  obtained*  the  purchase  of  a  lot  worth 
$5,000,  which  was  offered  for  sale  for  $3,000,  and 
that  by  the  delay  they  lost  the  purchase,  and  were 
damaged  the  difference  between  the  price  at  which 
the  lot  was  offered  to  them  and  its  market  value 
when  the  message  should  have  been  delivered,  was 

Tel.  Co.  V.  Steele,  108  Ind.  1G3;  We<?teru  Union  Tel.  Co.  v.  Wilson, 
108  Ind.  308;  Western  Union  Tel.  Co.  v.  Brown,  108  Ind.  538. 

*  Acts  Ind.  1885,  p.  151. 

2  Reese  v.  Western  Union  Tel.  Co.,  123  Ind.  294;  s.  c,  24  N.  E.  Rep. 
163. 

'Western  Union  Tel.  Co.  v.  Yopst,  118  Ind.  348;  s.  c,  3  L.  R.  A. 
224;  20  X.  E.  Rep.  222. 

^  Compare  ante,  ^  34(i,  pf  serj. 
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held  good  on  demurrer."  A  complaint  in  an  action 
apjainst  a  telegraph  company,  alleged  that  the 
plaintiffs  agent  in  France  forwarded  a  cable  message 
addressed  to  "Mentor,  New  York,"  which  message 
was  intended  for  the  plaintiff;  that  the  plaintifl'  called 
at  the  defendant's  office  and  inquired  if  it  had  re- 
ceived the  message,  and  was  informed  that  it  had 
not;  that  the  plaintiff  then  .stated  thathe  was  expect- 
.inga  message  from  Paris,  so  addressed,  and  requested 
the  defendant  to  deliver  it  to  him  at  his  residence, 
and  offered  to  pay  such  service  in  advance,  which  the 
defendant  declined  to  accept,  but  promised  to  deliver 
Buch  meaaageto  the  plaintiff' when  received  by  it;  that 
the  defendant  received  such  message,  but  neglected 
to  deliver  the  same  as  agreed,  in  consequence  whereof 
the  plaintiff  suffered  loss,  etc.  It  was  held  that  this 
stated  a  good  cause  of  action,  either  on  the  contract 
■made  by  the  defendant  with  the  plaintiff's  agent 
in  Paris,  or  upon  the  agreement  with  the  plaintiff 
Sn  New  York.' 

§  452.  Another  Exiuuple. — The  Supreme  Court 
of  Texas  has  held  tliat  a  petition  stated  a  good  cause 
of  action,  which  alleged  that  the  plaintiff's  wife's 
son,  who  was  dangerously  ill  at  M.,  wrote  a  mes- 
sage dated  October  2d.,  in  the  words:  "Come  im- 
mediately— I  am  very  sick,"  which  was  delivered 
to  the  agent  at  M.,  at  4  v.  m.  of  that  date,  for  trans- 
nission;  that  the  agent  was  informed  of  the  rela- 
teonship  between  the  parties;  that  on  tliat  day  the 
plaintiff  and  his  wife  were  in  W.,  within  fifK)  yards 

<  AlVTMaiint  V.  Westera  Uiiiun  Tel.  Co.,  07  MIm.  3SC;  9.  c,  5  Sonlh. 
:ep.as?. 

•  M llllkeD  V.  Weetsra  Uiilon  Tel.  Co..  110  N.  Y.  103;  s.  c.  1  L.  R.  A. 
)] ;  18  M.  E.  Rep.  2S1 ;  IS  N.  T.  St.  Ret>.  33S  (rerenlng  r.  c.  53  N.  Y. 
uper.  lit.) 
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of  the  defendant's  office,  as  was  well  known  by  the 
agent  at  that  place;  that  the  message  could  have 
been  delivered  within  half  an  hour  from  its  receipt 
at  M.;  that,  if  it  had  been  so  delivered,  the  plaint- 
iffs wife  could,  by  the  usual  course  of  travel,  have 
reached  her  son  before  his  death,  on  the  third;  that, 
by  the  negligence  of  the  defendant,  the  message  was 
not  delivered  until  6  p.  m.  on  the  third;  that  she 
took  the  next  train  for  M.,  but  learned,  at  an  inter- 
mediate point,  that  her  son  was  dead,  and  that  the 
body  had  been  sent  to  E.  for  burial;  that  she  started 
at  once  for  E.,  but  was  unable  to  reach  there  until 
after  the  body  had  been  interred;  that  she  suffered 
great  hardship,  in  being  compelled  to  travel  on  a 
freight  traip  a  part  of  the  wa}^  and  great  mental 
anguish  by  not  being  with  her  son  in  his  last  mo- 
ments, etc.  The  court  reasoned  that,  although  the 
allegations  in  regard  to  the  death  and  burial  of  the 
son  may  have  been  insufficient  if  specially  excepted 
to,  yet  it  appearing  b}^  reasonable  intendment  that 
he  died  about  noon  of  October  3d,  and  had  been 
buried  when  his  mother  arrived,  they  must  be 
treated  as  sufficient  on  general  demurrer,^ 

^  453.     iExample  of  a  Petition  Bad   Because  Dam- 

agres  too  Remote. — But  where  the  plaintiff,  after  al- 
leging in  his  petition  that  he  delivered  to  the  de- 
fendant company  for  transmission  a  message  as  fol- 
lows: **R.  [addressed]  Meet  me  in  C.  Saturday 
night.  S.,''  which  was  not  delivered  to  R.,  and 
further  alleging  tliat,  by  its  negligence,  he  was  put 
to  expense  in  hiring  a  conveyance  to  go  from  C.  to 
R.'s  home  and  back  again;  that  by  loss  of  time  he 

»  Loper  V.  Western  Union  Tel.  Co.,  70  Tex.  689;  s.  c,  8  S.  W.  Rep. 
600.    A<>  to  damages  grounded  on  mental  anguish,  see  ante,  §  378  et  $eq* 
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failed  to  meet  important  engagements;  and  that,  by 
reason  of  exposure,  his  health  was  greatly  impaired, 
the  petition  was  held  had  on  demurrer,  the  damages 
being  (oo  remote,  conjectural,  and  not  in  contempla- 
tion of  the  parties,  in  case  of  a  breach  of  the  con- 
tract.' 

^  454.  Unitiosr  Claim  for  Statutory  Penalty  with 
Claim  for  Damages. — A  declaration  is  not  bad  on 
general  demurrer  by  reason  of  the  fact  that  the 
pleader  unites  in  one  of  the  counts  a  claim  for  the 
statutory  penalty,  which  claim  is  not  actionable, 
because  the  telegraph  is  an  interstate  line;'  though, 
no  doubt,  it  could  be  reached  by  a  special  demurrer, 
or,  under  some  systems,  by  a  motion  to  strike  out. 

§  455.  Allegata  et  Probata:  Vnriance. — The  al- 
legata and  the  probata  must,  of  course,  correspond 
as  to  essential  matters;  but  this  rule  does  not  ex- 
tend to  datei<t  provided  the  date  proved  is  within 
the  statute  of  limitations,  unless  there  are  special 
circumstances  making  the  date  material.  Thus, 
where  a  complaint  to  recover  the  statutory  penalty 
for  failure  to  transmit  a  telegram  alleged  that  it  was 
Bent  in  J/«rc/(,  it  was  held  that  it  could  be  shown 
to  have  been  sent  in  January' 

'  Wegtero  Union  Tel.  Co.  v.  Smith,  76  Tex,  253;  g.  c,  13  S.  W.  Rep. 
IfiB.    8eeon((r.  §318««f5. 

'  Alvsander  v.  Wesrern  Union  Tel.  Co,,  67  Miss.  3S6;  s.  c,  5  South. 
Rep.  307. 

»  Wo^io.D  Union  Til.  Co.  V.  Kilpatrk-k,  97  Ind.  43. 
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Article    II.— EVIDENCE. 

Section. 

458.  Declarations  of  the  CompaDy's  Agents. 

459.  Correspondence  between  Telegraph  Operators. 

460.  Evidence  on  the  Question  of  Damages. 

461.  Other  Points  of  Evidence. 

462.  Evidence  of  Claim  of  Indemnity  duly  Made  of  Company. 

463.  Parol  Evidence  of  Contents  of  Such  Claim. 

464.  When  Copy  of  Message  Admissible  in  Evidence. 

465.  Judicial  Notice  not  Taken  of  Telegraph  Lines. 

466.  Secondary  Evidence  of  the  Contents  of  the  Telegram. 

§   458.      Declarations  of  the   Company's  Agents. — 

The  subsequent  declarations  of  the  company's  agents, 
not  connected  with  the  sending  of  the  message,  are 
incompetent  evidence  to  charge  the  company  in  an 
action  against  it,  the  same  not  being  part  of  the  res 
gestae,  but  in  the  nature  of  historical  narratives.* 
Thus,  the  statements  of  such  an  agent  are  not  com- 
petent, as  against  the  company,  to  prove  that  a 
message  was  not  transmitted,  when  not  made  in 
performance  of  any  duty  relating  to  its  transmis- 
sion.* 

§   459.       Correspondence    Between  Telegrraph    Op- 
erators.— The  same  principle  obviously  applies  so 

1  Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass.  299,  307 ;  McAndrew 
V.  Electric  Tel.  Co.,  17  C.  B.  3;  United  States  Tel.  Co.  v.  Gndersleve,  29 
Md.  232;  Sweetland  v.  Ulinois,  etc.  Tel.  Co.,  27  Iowa,  433;  Robinson  v. 
Fitchburg,  etc.  R.  Co.,  7  Gray  (Mass.),  92. 

Western  Union  Tel.  Co.  v.  Way,  83  Ala.  542;  s.  c,  4  South.  Rep.  844. 
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to  exclude  the  declarations  of  the  company's 
agents  made  to  each  other,  even  dum  Jervet  opus, 
when  oflered  to  prove  extrinsic  facta  capable  of  be- 
ing proved  by  the  testimony  of  witnesses  under 
oath.  Thus,  in  an  action  for  the  failure  of  a  tele- 
graph company  to  deliver  a  message,  the  corrc- 
tpondcnce  between  telegraph  operators  of  the  defend- 
ant is  not  admissible  to  prove  any  direct  fact,  ex- 
cept the  fact  that  such  correspondence  took  place, 
if  that  should  become  material.  Accordingly,  such 
correspondence  is  not  admissible  to  prove  that  the 
addressee  of  the  message  was  gone  to  the  country 
at  the  time  when  the  message  was  received  by  the 
delivering  office,  so  that  it  could  not  be  delivered 
to  him.' 

^  460.  Evidence  on  the  QiieHtlon  uf  UniiiaKes. — The 
plaintiff  must,  of  course,  prove  damages,  or  he  can- 
not recover  anything  for  the  mistake  or  default  other 
than  nominal  damages,  or  the  cost  of  sending  the 
isage.  Where  the  default  consisted  in  delay  in 
delivering  the  message,  and  there  was  no  evidence 
lending  to  show  that  matters  would  have  been  dif- 
ferent if  the  message  had  been  promptly  delivered, 
or  that  any  loss  was  caused  by  the  delay,  it  was 
held  error  to  submit  the  question  of  the  defendant's 
liability  to  the  jury."  On  the  other  hand,  where 
the  action  is  for  a  statutory  penalty,  itis  not  necessary 
for  the  plaintiff"  to  prove  an^'  damages  in  order  to 
recover,'    and    this,  irrespective    of  the    question 


Wwtern  Uulon  Tel.  Co.  v.  Cooprr,  71  Tex.  507;  s.  (.■.,  10  Am.  .Si. 
B«p.  778;  9  3.  W.  Bep.  08S. 

CntU  V.  Western  Vwan  Td.  (  o..  71  Wi-.  Mi:  s.  r„  3i!  -V.  W.  Itrj.. 
«». 

Wflilern  UntoiiTil.  i  o.  v,  Rncbar*.n,3.'>  IcJ.  j;;i;  r.  i-.,  fl  Xxo.  Bi-p. 
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whether  the  statute  is  regarded  as  giving  a  penalty 
or  liquidated  damages.  In  a  jurisdiction  where 
mental  suffering  has  been  held  an  element  of  dam- 
ages in  an  action  against  a  telegraph  company  for  a 
default  in  failing  to  deliver  a  message,  a  well-known 
rule  has  been  applied  so  as  to  admit  evidence  of  the 
utterances  or  eajpremons  indicative  of  pain  or  suffer- 
ing caused  by  such  failure.*  In  such  an  action,  the 
opinion  of  a  broker  '*that  there  was  no  certainty 
that  the  stock  could  have  been  purchased  at  the 
quotation  prices,  on  the  morning  the  telegram  was 
received,''  has  been  held  not  admissible.'  Evidence 
as  to  the  financial  condition  of  the  telegraph  com- 
pany is  inadmissible.'  Where  the  action  was  for 
failure  to  deliver  a  telegram  within  a  reasonable 
time, — a  message  to  a  doctor,  summoning  him  pro- 
fessionally,— evidence  on  behalf  of  the  telegraph 
company  that  the  doctor's  charges  had  not  been 
paid,  and  that  it  was  not  his  custom  to  make  such 
visits  without  prepayment,  was  held  inadmissible.* 

§  461.      Other  Points    of  Evidence. — In  an  action 

against  a  telegraph  company  for  negligence  in  the 
transmission  of  a  message,  evidence  is  inadmissible 
against  the  company,  that,  because  of  the  alleged 
negligence,  one  of  its  officers  made  a  deduction  from 
the  pay  of  one  of  its  operators.*  Where  the  action 
is  brought  by  the  addressee  of  the  message  who  seeks 

1  Western   Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  s.  c,  7  South. 
Kep.  419. 

*  United  States  Tel.  Co.  v.  Wenger,  55  Pa.  St.  262;  s.  c,  93  Am.  Dec. 
751. 

5  Western  Union  Tel.  Co.  v.  Henderson,  89  Ala.  510;  s.  c,  7  South. 
Rep.  419. 

*  Western  Union  Tel.  Co.  v.  Henderson,  supra, 

^Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass.  299;    s.  c.,18  Am. 
Kep.  485. 
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>  rc'covur  damages  fur  a  mistake  in  transmitting  it, 
thereby  he  was  induced  to  make  certain  purchases 
Vhich  lie  otherwise  would  not  have  made, — he 
uay,  it  has  been  held,  show  how  he  understood  it, 
ind  may  testify  that,  on  the  faith  of  his  understand- 
ng  of  it  he  made  the  purchases.'  But,  in  such  an 
iction,  the  declarations  of  the  plaintiff's  brokers  as 

>  the  reason  why  they  did  not  buy  stock,  on  the 
receipt  of  a  letter  ordering  its  purchase,  are  not  ad- 
nissihle  in  favor  of  their  principal,  not  being  a  part 
>f  the  res  gcstit  in  regard  to  the  contract  with  the 
telegraph  company  to  send  the  message.' 

$  462.  Evld«uv«of  Claim  of  Indeiiiiilty  duly  Made 
Of  Conipauy. — A  -Sender  of  a  telegram  complained 
»  the  operator  of  a  mistake  tliat  had  been  made  in 
is  tmnsmission,  and  was  directed  to  the  principal 
)ffice  of  the  cympany,  where  he  was  informed  by 
the  clerk  in  charge  that  tlie  office  manager  was  busy, 
ind  was  requested  to  make  his  business  known  to 
the  clerk,  who'  would  take  th^  complaint  down  in 
writing.  The  complaint  was  accordingly  taken  down 
in  writing,  and  in  the  presence  of  the  sender  handed 

>  a  person  represented  to  be  tlie  attorney  of  the 
Bompany,  who  aaid  he  would  investigate  the  mat- 
ter, and  who  subsequently  wrote  the  sender,  on  a 
letter  form  of  the  company  that  his  claim  for  compen- 
Bation  was  rejected.  It  was  held,  in  an  action 
igainet  the  company,  that  there  was  sufficient  evi- 
dence prima  facie  to  establish  the  fact  that  the  com- 
plaint reached  the  defendant;  and  that  the  persons 

'  Aiken  v.  Wcatern  UuIod  Td.  Co.,  09  luwii.  31. 

•  If nltcd  StMi>«  Tel.  Co.  V.  WcDger,  .V.  Pa.  St.  ae2;  ».  c.  1I3  ,\iit.  Deo. 

Kl.    CoDtllcllDg  evidence  on  whli?fa  a  jury  were  ju«iilte(l  In  llnillngtli*t 

11  ftpplloation  wtu  made  to  the  deteiidiiiit  cnmpnnjr  lor  Ihc  irADsl^r  ol 

bvuii>-taI...aDil  not  to  S.    Westoro  Union  Tel. Co.  v.  Sluipvoii.  73  Tex. 

I  S.  W.  Bep.  385. 
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dealing  with  the  sender  were  authorized  to  act  and 
speak  for  it.  * 

$  463.     Parol  Evidence  of  Contents  of  Snch  Claim. 

— It  has  been  held  that,  where  a  person,  who  has 
suffered  loss  by  the  neglect  of  a  telegraph  company 
to  deliver  a  message,  serves  upon  the  agent  of  the 
company  a  written  demand  for  damages,  and  gives 
the  agent  a  copy  thereof,  but  keeps  the  original,  on 
which  the  agent  accepts  service  in  writing,  he  may 
prove  the  contents  thereof  by  parol,  where  the  loss 
of  the  original  is  shown.' 

$  464.  When  Copy  of  Messagre  Admissible  in  Evi- 
dence.— In  an  action  against  a  telegraph  company 
for  failure  to  deliver  a  message,  it  has  been  held  not 
error  to  admit  a  copy  of  the  message,  properly 
identified,  fourteen  months  after  its  receipt  for  trans- 
mission by  the  company,  where  it  is  first  shown  by 
the  manager  at  the  receiving  office  that  the  original 
is  not  in  his  office,  nor  under  his  control,  and  that, 
by  the  rules  of  the  company,  original  messages  are 
retained  in  the  office  where  received  for  six  months, 
and  are  then  sent  to  Chicago  and  destroyed.' 

^   465.      Judicial  Notice   not    Taken  of  Telegrraph 

Lines. — A  court  cannot  take  judicial  notice  of  the 
existence  or  operation  of  the  telegraph  lines  of  a 
company  outside  of  the  territorial  jurisdiction  of 
the  court.* 


i  Bennett  v.  Western  Union  Tel.  Co.,  18  N.  Y.  St.  Rep.  777;  s.  c,  2  X. 
Y.  Supp.  365. 

«  Western  Union  Tel.  Co.  v.  Collins  (Kan.),  25  Pac.  Rep.  187. 

3  Western  Union  Tel.  Co.  v.  Collins  (Kan.),  25  Pac.  Rep.  187. 

<  People  V.  Tierney,  57  Hun  (N.  Y.),  357;  S.  c,  32  N.  Y.  St.  Rep.  605; 
10  N.  Y.  Supp.  940;  Same  v.  Same  (Sup.  Ct.),  32  N.  Y.  St.  Rep.  608; 
s.  c,  10  N.  Y.  Supp.  948. 
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^   46(),      Secondary    Evidence   of    the    Coutonts    of 
be  Telegram. — As  in  cases  of  other  writings,  proof 
pf  the  loss  of  a  telegram  is  a  necessary  foundation 
>  the  admission  of  parol  evidence  of  its  contents.' 
St  has  been  held  that  the  testimony  of  the  operator 
Pn  charge  of  the  defendant's  office  from  which  a  tele- 
gram was  sent,  that  lie  sent  away  all  the  papers  found 
there  shortly  after  tlie  telegram  was  sent,  and  that 
he  has  been  informed  that  they  were  destroyed,  is 
pot  competent  to  show  the  destruction  of  the  tele- 
gram for  the  purpose  of  admitting  parol  evidence 
pf  ita  contents.'    The  reason  of  the  rule  is  thus 
ptated  by  Mr.  Justice  Cloptom,  citing  the  authori- 
ses in  the  margin:   "Ordinarily  the  declarations  of 
he  person  who  last  had  possessiop  of  a  writing  are 
iiot  receivable  as  evidence  of  its  loss  if  he  be  alive, 
nd  in  the  jurisdiction  of   the  court.     There  are 
lases  in  which  the  declarations  of  a  person  to  whom 
t  was  last  traced,  to  the  effect  that  he  did  not  have 
he  instrument,  or  to  whom  he  had  delivered  it, 
have  been  received  for  the  purpose  of  showing  that 
he  party  had  prosecuted  a  diligent  search."  Though, 
the   sufficiency  of  the   preliminary  proof  is  for 
he  court,  it  may  not  be  necessary  to  preserve  the 
itrict  rule  between  direct  and  hearsay  evidence,  it 
3  not  so  far  relaxed  as  to  admit  hearsay  evidence  to 
how  the  fact  of  search,  or  the  destruction  of  the 
irriting  by  the  declarant.'"  It  was,  therefore,  held 
hot  proper  to  allow  a  witness,  who  had  been  a  tele- 
;raph  operator  of  the  defendant,  to  testify,  not  from 

I  WbilJ«D  V.  Bauk.  M  Ala.  1. 

*  AioeriuBD  Union  Tel.  Co.  v.  Duughtery,  80  Ala.  191 :  s.  c,  ntt.  twtm. 
B  Union  T«l.  Co.  v.  naugbtry.  7  S»iith.;It(!p.  GGO. 
gt.T.  KeaUwonb,  K)  E.  C.  L.  Ui. 
U  Kv.  >  160. 

(i9) 
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his  own  tnowledge,  but  from  information  riBceived 
from  others,  that  the  papers  of  the  telegraph  com- 
pany had  been  sent  from  Mobile  to  New  York  and 
sold  to  a  paper  mill,  for  the  purpose,  of  letting  in 
parol  evidence  of  the  contents  of  a  telegram/ 

^  American  Union  Tel.  Co.  v.  Daughtery,  89  Ala.  191 ;  s.  c,  sub.  nam. 
American  Union  Tel.  Co.  y.  Daughtry,  7  South.  Rep.  660. 
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Article  III.— OTHER  MATTERS. 

Section. 
469.    Service  of  Process  on  Such  Companies. 
47u.    Instructions. 
471.    Immaterial  Special  Finding^. 

^  469.      Service  of  Process  on  Such  Companies. — 

Service  of  summons,  in  an  action  against  a  telephone 
and  telegraph  company,  on  its  general  superintend- 
ent, an  officer  having  general  charge  of  one  of  its 
departments,  is  a  service  on  a  * 'managing  agent," 
within  the  meaning  of  a  statute^  providing  that 
service  of  a  summons  upon  a  domestic  corporation 
must  be  made  by  delivering  a  copy  thereof,  within 
the*  State,  ''to  the  president  or  other  head  of  the 
corporation,  *  *  *  or  a  director  or  managing 
agent. '*' 

§  470.  Instructions. — Where  the  negligence  spe- 
cifically charged  in  the  petition  is  failure  to  find  the 
addressee  of  the  message  after  the  message  has  been 
transmitted,  and  the  petition  states  that  the  mes- 
senger was  promptly  sent  to  the  place  of  final  de- 
livery, the  defendant  is  entitled  to  an  instruction 
explaining  to  the  jury  that  there  is  no  question 
about  delay  in  transmitting  the  message  over  the 

*  N.  f .  Code  Civ.  Proc.  §  431. 

>  Barrett  v.  American  Telephone,  etc.  Co.,  10  N.  Y.  Supp.  138. 
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wire/  A  charge  requiring  the  jury  to  determine 
the  degree  of  negligence^  without  defining  the  same, 
has  been  held  not  ground  for  a  reversal,  in  the  ab- 
sence of  any  proper  assignment  of  error  showing 
that  a  finding  of  gross  negligence  influenced  the 
jury  in  fixing  the  amount  of  the  damages.'  Where 
it  was  shown  that  there  was  the  sign  of  the  defend- 
ant company  over  the  door  of  the  office  where  the 
message  was  received,  and  the  operator  testified 
that  he  paid  over  all  receipts  to  the  treasurer  of  said 
company,  it  was  held  not  error  to  charge  that  the 
office  is,  prima  facie  J  an  office  of  the  defendant  .^ 

§   471.      Immaterial  Special  Findingrs. — In  SUch  an 

action,  the  appellate  court  will  not  reverse  the  judg- 
ment of  the  trial  court  because  of  an  incorrect  find- 
ing to  the  effect  that  *' defendant's  telegraph  line 
was  not  in  good,  perfect  working  order,"  where 
there  is  other  evidence  of  negligence.* 

1  Western  Union  Tel.  Co.  v.  Cooper,  71  Tex.  507;  s.  c,  10  Am.  St. 
Rep.  772. 

*  Gulf,  etc.  R.  Co.  V.  Miller  (Tex.),  7  S.  W.  Rep.  653. 

8  Thompson  v.  Western  Union  Tel.  Co.,  107  N.  C.  449;  s.  c,  12  S.  E. 
Rep.  427. 

<  Turner  v.  Ilawkeye  Tel.  Co.,  41  Iowa,  458;  s.  C,  20  Am.  Rep.  605, 
608. 


THEIR    VALIDITY    AND    EFFECT. 


CHAPTKR   XV. 


CONTRACTS  BY  TELEGRAPH. 


Skctiok. 

475.  Validity  of  Contracts  by  Telegraph. 

478.  Telegram  a  Memorandum  under  Statute  of  Frtiidti. 
477.  Wben  Offer  Deemed  to  bave  been  Accepted. 

47B.  Place  of  Contract:    Offer  In  One  Htate,  Acceptance  in  Another. 

479.  Certainty  in  ttie  Proposition  and  Acceptance. 

480.  View  tbat  tbe  CompHuy  1b  not  the  Agent  of  tbe  Sender. 

481.  The  Same  View  In  an  American  Court. 

483.  Weight  of  American  Doctrine  to  tbe  Coutrury. 

483.  Ratification  of  Such  Agency. 

484.  Rights  of  Sender  ol  Hee^age  against  Company  In  Racb  a  OtM. 

486.  lUiistrationt    Sender  must  Falfill  Order  u  Delivered,  and  Seeh 

Recourse  of  the  Telegraph  Company. 

4M.  Another  Illostration. 

487.  A  Qualification  of  this  Bule. 

()  475.      Validity  of   Contractu  by  Telegraph.— It  IB 

scarcely  necessarj'  to  eay  tliat  a  valid  and  binding 
contract  may  be  made  by  telegraph. ' 

^  476.  Telegram  a  Afemorandum  under  Mtatnte 
of  Frauds. — A  telegraphic  ii«patch,  signed  by  the 
party  to  be  charged  or  by  hi.s  duly  authorized  agent, 
wiU  constitute  a  7aemoran<ium  in  writing  within  tlie 
meaning  of  the  statute  of  frauds.'    Thus,  a  contract 
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of  employment,  made  by  a  written  telegraphic  mes- 
sage, is  one  which  is  reduced  to  writing  and  signed, 
within  the  meaning  of  the  Colorado  statute  of 
frauds.*  So,  where,  in  answer  to  an  offer  to  buy 
land,  written  and  signed  instructions  of  acceptance 
are  given  in  the  usual  way  to  a  telegraph  company 
to  be  telegraphed,  and  a  telegram  is  sent  in  the 
usual  way  in  accordance  therewith,  there  is  a  suffi- 
cient contract  in  writing  within  the  statute  of 
frauds.' 

(j  477.  When  Offer  Deemed  to  Have  been  Ac- 
cepted.— The  rule  on  this  subject  is  the  same  as  in 
the  case  of  contracts  by  written  correspondence 
through  the  mails.  In  such  a  case,  it  is  generally 
held  that  the  contract  is  binding  on  the  proposer  as 
soon  as  a  letter  accepting  the  proposal,  properly 
directed  to  the  proposer,  is  posted  by  the  recipient 
of  the  proposition,  whether  it  reaches  the  proposer 
or  not,  if  posted  without  unreasonable  delay,  and 
provided  further,  that  the  post  is  the  ordinary  and 
natural  mode  of  transmitting  acceptances.'     It  is 

1  Little  V.  Dougherty,  11  Colo.  103;  s.  c,  17  Pac.  Rep.  292. 

2  Godwin  v.  Francis,  39  L.  J.  (C.  P.V121 ;  s.  c,  L.  K.  5  (C.  P.)  121; 
22  L.  T.  (N.  S.)  338.    S.  P.,  McBlaln  v.  Cross,  25  L.  T.  (N.  S.)  804. 

3  Household,  etc.  Ins.  Co.  v.  Grant,  L.  R.4  Exch.  216;  Dunlop  v.  Hig- 
gins,  1  H.  L.  Cas.  381;  Duncan  v.  Topham,  8  C.  B.  225;  Adams  v. 
Lindsell,  1  B.  &  Aid.  681 ;  Be  Imperial  Land  Co.,  Harris'  Case,  L.  R.  7 
Ch.  App.  587;  Townsend's  Case,  L.  R.  13  Eq.  148;  Potter  v.  Sanders, 
6  Hare,  1;  Stoclten  v.  Collin,  7  Mees.  &  W.  515;  Hebbs'  Case,  L.  R.  4 
Eq.  9;  Tayloe  v.  Merchants'  Fire  Ins.  Co.,  9  How.  (U.  S.)  390;  Trevor 
V.  Wood,  36  N.  Y.  307;  Abbott  v.  Shepard,  48  N.  H.  14;  Hutcheson  v. 
Blakeman,  3  Mete.  (Ky.)  80;  Hamilton  v.  Lycoming  Ins.  Co.,  5  Pa.  St. 
339;  Levy  v.  Cohen,  4  Ga.  1;  Falls  v.  Gaither,  9  Port.  (Ala.)  605,  614; 
Averill  v.  Hedge.  12  Conn.  424,  436;  Wheat  v.  Cross,  31  Md.  99;  s.  c,  1 
Am.  Rep.  28;  Potts  v.  Whitehead,  20  N.  J.  Eq.  55;  Washburn  v. 
Fletcher,  42  Wis.  152 ;  Haas  v.  Myers,  111  111.  421.  See  the  learned  note 
of  Mr.  Irving  Browne  in  32  Am.  Rep.  40,  in  which  these  and  other 
cases  are  reviewed.  Compare  Maclay  v.  Harvey,  90  fll.  525,  where  the 
letter  of  acceptance  was  not  posted  within  the  time  limited.    British 
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onceded  by  all  the  judicial  authorities  that  this  is 
he  rule  where  the  letter  accepting  the  proposal 
■.chially  arrives;  and  this  rule  has  been  applied  in 
everal  cases  to  contracts  by  telegraph.'  But  the 
ule,  of  course,  does  not  apply  whore,  under  the  ar- 
angement  between  the  parties,  as  disclosed  by  the 
acts,  the  formation  '  of  the  contract  is  made  de- 
lendent  on  the  actual  communication  by  telegraph 
of  the  acceptance  to  the  party  proposing.' 

$  478.  Plave  of  Coiitnict:  Offer  In  one  State,  Ac- 
ceptance In  Another, — Applying  the  rule  to  the  case  of 
contract  by  telegraph,  it  is  held  that,  where  an  offer 
la  made  in  one  State  and  accepted  by  telegraph  in 
another,  the  contract  is  completed  in  the  latter  State 
hy  sending  the  telegram,  notwithstanding  it  Ih  to  be 
iperformed  in  the  former  State.' 

J  479,  Certaiutj'  hi  th«  Proposition  and  Accept- 
fence. — In  order  to  constitute  a  contract,  there  must 
be  a  definite  proposition,  and  an  acceptance  of  the 

nd  American  Tel.  Co.  v.  Colson,  L.  B.  0  Excb.  108  (overraled  hy 
HoDMhold,  etc.  loi.  Co.  v.  Oranl, 4  Eich.  DW. 210).  See  Langdell's  CueB 
«n  Contncts,  §$  1-1S.  Iq  UasBachusetU  It  is  held,  cootrary  lu  the 
fjtaenX  onrrenr  ol  antbority,  tlmt  the  contract  is  not  complete  until  the 
"letter  accepting  the  ofter  has  been  reneittd  by  the  parly  iiiaklDg  the 
LfiwU  V.  Brownlug.  130  Maaa.  175  (approvmg  MuCullncti  v. 
B>gle  las.  Co.,  I  Pick.  (Mass.)  2TS,  where  the  queBtioD  wia  directly 
B  lasue) . 

I  Hianeisota  OU  Co.  v.  Collier  Lead  Co.,  -I  Dill.  (U.  S.)  431 ;  Trevor 
T.  Wood,  U  N.  Y.  307;  Stevt^nion  v.  McLean.  5  Q.  B.  DIv.  340. 

■Haaar.  Myers,  111  111.421;  s,  Q.,m  Am.  Rep.  f!3t.  An  offer  ol  an 
^idiftnlU  quantity  at  a  price  named,  (olluwed  by  h  telegram  accepting  a 
l^ntt*  fuanilly  Hi  such  prtee,  does  nut  create  a  contraet.  Uoullon  v. 
law,  ns  Wl».  31S;  a.  u.,  48  Am.  Bep.  Glil.  S^^e  also  Beau  pre  v. 
0,  etc.  Tel,  Co.,  31  Ulnn.  l&S;  Klnghome  v.  Montreal  Tel.  Co.,  IS 
7p.  Can.  Q.  B.  CO. 
*  Perry  V.  Mount  Hope   Iron  Co..  ir>  R.  1.  3^>;  s.i-.,'J  Am.  St.  Bep. 
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proposition  as  mdde:^  nothing  short  of  this  consti- 
tutes that  aggregatio  mentium  which  is  essential  to 
the  very  idea  of  a  contract.  A  modified  acceptance 
is  a  rejection.  It  is  scarcely  necessary  to  say  that 
an  acceptance  must  be  made  to  the  party  proposing, 
or  to  his  authorized  agent:  an  acceptance  communi- 
cated to  a  stranger  is  a  mere  item  of  news ^  and  no 
link  in  the  chain  which  unites  two  minds  when  a 
contract  is  made.'  Whe^e  the  plaintiff  made  a 
proposition  by  letter  to  sell  from  3,500  to  5,000 
bales  of  cotton,  on  stated  terms,  and  the  party  to 
whom  the  offer  was  made  replied  by  cable:  "We 
offer  firm  for  1,000  bales,"  etc.;  and  in  response  the 
following  dispatch  was  sent:  * 'Accept  the  oflfer — how 
much?" — which  last  dispatch  was  never  delivered, 
— it  was  held,  in  an  action  against  the  telegraph 
company  for  damages,  that  the  last  dispatch,  if  it 
had  been  delivered,  would  have  completed  the  con- 
tract for  the  sale  of  1,000  bales  only,  and  that  the 
jury  should  have  been  so  instructed.' 

^  480.      View  that   the  Company  is    not  the  Agrent 

of  the  Sender. — In  England  and  Scotland,  the  idea 
that  the  telegraph  company  is  the  agent  of  the 
sender  to  transmit  his  communication  to  the  ad- 
dressee, is  repudiated.*     Thus,  the  defendant  wrote 

1  Alexander  v.  Western  Union  Tel.  Co.,  67  Miss.  385;  s.  c,  7  South. 
Kep.  280. 

2  Hence,  telegrams  between  a  principal  and  agent  as  to  a  sale  of  land, 
and  another  from  the  agent  to  a  third  person^  saying  that  an  offer  for  the 
land  was  accepted,  but  which  do  not  show  whether  such  person  was  or 
was  not  the  buyer,  do  not  constitute  a  contract.  Breckinridge  v.  Crocker, 
78  Cal.  529;  s.  c,  21  Pac.  Rep.  179. 

'Western  Union  Tel.  Co.  v.  Way,  83  Ala.  542;  s.  c,  4  South.  Rep. 
844. 

*  Henkel  v.  Pape,  40  L.  J.  Exch.  15;  s.  c,  L.  R.  6  Exch.  7;  23  L.  T 
(N.  S.)  419;  19  W.  R.  106;  Verdln  v.  Roberteon,  10  Sc.  Sees.  Cifl 
(3d.  Series),  35. 
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to  the  plaintiffs  inquiring  upon  what  terms  they 
Boukl  supply  hira  with  fifty  rifles.  They  having 
inswered,  stating  terms,  received  a  telegram  from 
thedefendant  directing  them  to  forward  "the  rifles," 
They  accordingly  forwarded  fifty  rifles.  It  turned 
)Ut  that  the  message  as  directed  to  he  sent  by  the 
lefendant  was  for  three  rifles,  but  tlie  telegram  clerk 
lad  mistaken  the  word  "three"  for  "the."  The 
Sefendant  refused  to  accppt  more  than  three  rifles. 
It  was  held  that  the  defendant  was  not  bound  by 
the  mistake  of  the  telegraph  clerk,  and  the  plaint- 
iffs therefore  could  not  recover  for  the  price  of  the 
remaining  forty-.seven  rifles."  We  have  already 
een  that,  under  the  decisions  in  England,  if  there 

B  a  mistake  in  a  message  proposing  a  contract,  and 
ihe  addressee  acts  upon  the  faith  of  the  message  as 
•eceived,  he  cannot  recover  damages  from  the  com- 
lany,  because  there  is  no  privity  of  contract  between 
»im  and  them.'  The  doctrine  thus  stated  prevents 
lim  from  holding  the  sender  of  the  message  to  its 
jerras  as  delivered  to  him.  The  result  is,  that  he 
ictB  on  it  at  his  peril,  and  if  there  is  a  mistake  in  it, 

1  consequence  of  which  he  suffers  loss,  he  cannot 
■ecover  damages  of  any  one.  Such  a  condition  of 
fche  law  illustrates  an  obtuse  sense  of  justice  on  the 
part  of  the  judges  by  whom  it  has  been  formulated. 
Judges  can  easily  formulate  rules  applicable  to  new 
lituations  and  new  agencies  of  this  kind,  which  will 
)revent  a  denial  of  justice,  if  they  want  to. 

^481.      The   Same    View  in    an  American   Court. — 

The  Supreme  Court  of  Tennessee  has  recently  de- 
jjed  the  doctrine  that  the  telegraph  company  is  the 

>  HflDUl  V.  Pnpe,  -13  L.  J.  Exvb.  15. 
*A»U,  i  433. 
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agent  of  the  sender  of  the  message,  and  attempted 
to  distinguish  the  cases  which  so  hold.  The  opin- 
ion is  weakened,  not  only  by  the  fact  that  it  is 
against  the  weight  of  American  authority,  but  also 
by  the  fact  that  it  is  self-contradictory.  The  plaint- 
iffs, in  answer  to  an  inquiry  by  telegraph,  sent  a 
dispatch  quoting  a  car-load  of  meat  at  $6.60  per 
hundred.  The  dispatch  was  erroneously  delivered 
to  their  correspondent  so  as  to  read  $6.30.  Their 
correspondent  ordered  the  meat;  it  was  duly  ship- 
ped; a  draft  was  drawn  on  them  against  the  ship- 
ment, and  they  refused  to  honor  it  to  a  greater 
amount  than  the  price  quoted  in  the  dispatch  as  re- 
ceived by  them.  Thereupon  the  plaintiffs  submit- 
ted to  the  reduction  in  the  price  paid,  and  sued  the 
telegraph  company  for  the  difference  between  the 
price  as  quoted  in  their  dispatch  as  delivered  to  the 
company  for  transmission  and  as  actually  transmit- 
ted by  it.  The  court  said  that  this  difference  was 
not  the  measure  of  damages,  and  then  proceeded  to 
hohl,  under  the  circumstances  of  the  case,  that  it 
was.  The  court  below  had  proceeded  on  the  ground 
that  the  plaintiffs  had  made  the  company  their 
agent,  and,  as  between  themselves  and  their  cor- 
respondent, were  bound  by  its  mistake.  But  the 
Supreme  Court  denied  this  doctrine  in  the  follow- 
ing language,  in  its  opinion  by  Folkes,  J.:  ''The 
minds  of  the  party  who  sends  a  message  in  certain 
words,  and  the  party  who  receives  the  message  in 
entirely  different  words,  have  never  met.  Neither 
can,  therefore,  be  bound  the  one  to  the  other,  un- 
less the  mere  fact  of  employment  of  the  telegraph 
compan}"  as  the  instrument  of  communication  makes 
the  latter  the  agent   of  the   sender.     Upon   what 
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principle  can  it  be  said  such  an  agency  arises?  The 
telegraph  company  is  in  no  sense  a  private  agent. 
It  is  clothed  by  the  State  with  certain  privileges;  it 
is  allowed  to  exercise  the  right  of  eminent  domain. 
In  exchange  for  such  franchises  it  is  oncrated  with 
certain  duties,  one  of  which  is  tlie  obligation  to  ac- 
cept, and  tninsmit  over  its  wires,  all  messages  de- 
livered to  it  for  that  purpose.  The  parties  who  re- 
port to  this  instrumentality  have  no  other  means  of 
obtaining  the  benefits  of  rapid  communication, 
which  is  the  price  of  its  existence.  They  have  no 
opportunity  and  no  power  to  supervise  or  direct  the 
manner  or  means  which  the  company  uses  in  the 
discharge  of  its  duties  to  the  public  in  the  transmis- 
sion of  messages  for  particular  individuals.  They 
can  only  deliver  to  the  company  a  legible  copy  of 
vhat  they  wish  communicated,  with  nt»  expectation 
hat  such  paper  is  to  bi-  carried  to  the  party  ad- 
Bressed ;  and  their  connection  with  the  company 
here  and  then  ceases.  They  have  contracted  with 
iMthe  company  to  transmit  tlie  words  of  the  message 
I  the  party  addresse<l.  through  its  own  agents,  and 
rith  its  own  means.  The  party  receiving  the  nies- 
age  knows  that  he  is  not  obtaining  any  cominuui- 
cation  direct  from  the  sender,  but  that  he  is  receiv- 
ing what  the  company  has  taken,  and  changed  the 
form  of,  from  the  paper  on  which  it  was  written, 
transmitted  by  electricity  over  the  wires  of  the  com- 
pany, and  reduced  to  writing  at  its  destination  by 
agent  of  the  company;  and  that  it  only  repro- 
ients  what  was  written  by  the  sender,  in  the  event 
tat  there  has  been  no  imperfection  in  the  niochan- 
■m  of  the  company,  hor  negh'gence  in  the  servants 
■  the  company.     Knowing   the  scope  of  the  em- 
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ployment  and  the  methods  of  transmissiou,  the  re- 
ceiver should  be  held  to  know  that  the  sender  is 
bound  by  the  contents  of  the  telegram  as  received, 
only  so  far  as  it  is  a  faithful  reproduction  of  what  is 
sent.  He  knows,  furthermore,  that  if  he  acts  on 
the  telegram,  and  it  should  turn  out  to  have  been 
altered  by  the  negligence  or  wrongful  act  of  the 
company,  the  latter  is  liable  to  him  for  such  injury 
as  he  may  sustain  thereby.  Ordinarily,  there  is  uo 
relation  of  master  and  servant  between  the  sender 
of  the  telegram  and  the  company.  Where  this  re- 
lationship does  not  exist,  the  principal  is  not  re- 
sponsible for  the  torts  of  the  agent;  and  the  negli- 
gent delivery  of  an  altered  message,  when  acted  on 
by  the  receiver  to  his  detriment,  is  a  tort  for  which 
the  telegraph  company  alone  is  responsible.  The 
company  retaining  exclusive  control  of  the  manner 
of  performance,  and  of  its  own  employees  and  in- 
strumentalities, the  sender  of  the  message  being 
absolutely  without  voice  in  the  matter,  it  seems  to 
us  that  the  position  of  the  company'  to  its  employer 
is  that  of  'independent  contractor,'  as  defined  and 
understood  in  the  well-settled  class  of  cases  where 
the  employer  is  held  to  be  not  responsible  for  the 
negligence  of  the  contractor  in  the  performance  of 
his  work  or  undertaking.  The  many  and  marked 
differences  between  the  employment  of  such  com- 
panies to  transmit  a  dispatch  and  the  employment 
of  a  private  person  to  deliver  a  verbal  message,  i 
so  manifest  that  we  cannot  assume  the  Habilityi! 
the  sender  in  the  first  instance,  from  Ins  coiice^ 
liability  in  the  last,  for  the  negligence  of  the  ins 
mentality  employed.  Such  a  holding  not  only  doe? 
violence  to   well-settled  principles   of  the   law  of 
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agency,  hut  may  lead  to  the  absolute  ruin  of  the 
party   employing  this  useful,  and   now   necessan-, 
public  medium  of  rapid  transmission  of  intelligence; 
so  Jliat  every  consideration  of  public  policy  would 
seem  to  point  to  a  different  result,  unless  tJie  courts 
find  themselves  constrained  by  the  great  weight  of 
authority   to  uphold  the  contention   here  made.'" 
But,  as  the  court  proceeded  to  affirm  the  judgment, 
it  is  doubtful  whetlier  this  language  can  be  regarded 
as  more  than  the  dictum  of  the  particular  judge." 
^   482.      Welerht  of  American  Doi'trliie  to  the  Con- 
trary.— It  is  obvious,  however,  that  the  foregoing 
principle  cannot  be  of  universal  application.    Many 
.cases  will  arise  where  the  material  fact  will  be,  not 
'hat  was  the  message   which   was   delivered,  but 
'hat  was  the  message    which  was  received.     The 
tarty  who  originally  sends  an  order  by  telegraph 
lakes  the  telegraph  company  his  agent  forilstrans- 
ission  and  delivery,  and,  as  between  himself  and 
te  person  to  whom  it  is  addressed,  he  is  bound  by 
le  message  nii  delivered.     It  follows  that  where  the 
Bgal  rights  of  the  receiver  of  the  message  founded 
pen  an  order  transmitted  therein,  are  in  question, 
,e  is  entitled  to  put  in  evidence  the  message  actit- 
Uy  received  as  the  original." 
§    483.      Ratification  of  Sucli    Agency. — Even    if  it 

I  doubtful  whetlier  the  sender  of  tlie  message  is 
ound  by  a  mistake  of  the  telegraph  company  in 
ransraitting  it,  on  the  theory  of  its  being  his  agent, 

•Pcpiwrv.  WctternUulonTel.  Co.,  87Tenn.  554;  i.  c.  40  Alb.  L.  J. 
t;  UObtoI,.  J.  IIA;  4L.  H.  A.  000;  11  S.  W.  Rep.  783. 
*Uav«]aD<]  V.  lireeu,4U  Wis.  131;  Ayer  v.  Weswrn  Uoton  Tel.  Co., 70 
ie.  403;  B.  c  I  Am,  Si.  Kop.  353.  357;  Ourkee  v.  Vermont  Ceotrsl  B. 
p.,afl  VI.  137;  Uorgiuv.  People,  5»  IlK.iS.  Dieta  to  tb«  giini«  etti-ct 
Ul  bctouod  In  WlUon  v.  Rsilrosd  Co.,  31  Minn.  4Sl,i>Dd  In  llowlny  v. 
Iiipp1«,  49  N.  U.  48H. 
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he  may  put  the  question  at  rest  by  ratifying  the 
mistake,  as  where  a  principal  gave  instructions  to 
his  factor  to  sell  grain,  which  instructions  were  er- 
roneously transmitted,  in  consequence  of  which  the 
grain  was  sold  at  a  loss,  and  subsequently  the  prin- 
cipal accepted  part  payment  from  his  agent,  after 
having  acquired  knowledge  of  the  mistake,' 

^  484.  iflglits  of  Sender  of  Message  against  Com- 
pany io  Such  a  Case. — The  American  rule,  in  short, 
is  that  the  sender  of  a  telegraphic  message  con- 
taining a  proposal  for  a  contract  of  sale  or  other 
contract,  makes  the  telegraph  company  his  agent, 
and,  as  between  himself  and  the  person  to  whom 
the  message  is  sent,  is  bound  by  the  terras  of  tlie 
message  as  delivered.  If,  therefore,  the  message, 
as  delivered,  contains  a  proposal  different  from  the 
message  as  started,  the  sender  must  stand  by  the 
proposition  and  sue  the  telegraph  company,  hia 
agent,  for  the  damages  which  lie  has  sustained 
through  its  misfeasance.'  In  such  a  case  tlie  meas- 
ure of  tlie  damages  which  the  sender  will  be  entitled 
to  recover  will  be  what  he  has  actually  lost  by 
negligence  of  the  company. 


'  Culver  V.  Waneo,  36  Kan.  391;  s.  c.  13  Pau.  Rep.  577. 

'  Ayer  v.  Wesiern  Union  Tel.  Co.,  78  Me.  493;  8.  c.  1  Am.  St.  Kep. 
363;  TeJegrapb  Compnny  v.  Scboiter.  71  Gn.  TOO.  CoDtrAtT  Io  tb«  doc- 
trine of  the  test  ia  the  case  ol  Pegram  v.  Western  Union  Tel.  Co.,  100 
N-  C.  28;  9.  C,  6  Am.  St.  Rep.  507;  6  S.  E.  Rep.  557.  This  decision  b 
inexplicably  wrong.  The  plalnliff,  who  was  a  broker,  had  lek^apbcd 
to  bU  correspondenls  as  lollows :  "Parly  offers  one  huudred  share*  C.  C. 
&  A.  at  forty -three.  Answer  i|uick."  This,  it  Is  pert'eived,  was  a  prop- 
osition to  tbe  party  addressed  for  a  sale  of  shares  of  tbe  stock  named  *t 
tbe  price  uamed.  The  message,  aa  received  at  its  deslinalioo  aud  delW* 
ered,  read  "forty"  instead  of  "forty-three."  In  reply  to  ibta 
plaintiff  received  Ibe  lullowing  dispatch:  "Will  take  the 
Bbaren;  draw  at  sight,  with  stock  attached.''  Thereupon,  at  t 
the  same  day,  the  plaintlfi  purcbaiied  101  shares  of  tlie  stock 
and  made  his  draft  on  his  correspondents  for  t4,343,  the  prlc« 
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^   485.      Illustration:     Seud«r  must  Fnlflll  OfTer  as 
ellvered,  aud  Seek  Recourse  of  the  Teleirrapli   Coni- 

DJ-. — The  plaintift' telegraphed  to  a  correspondent 
following  proposition:  "Can  deliver  hun- 
iared  turpentine  at  sixty-four."  As  delivered  to 
correspondent  hy  the  telegraph  company,  the 
essage  read;  "Can  deliver  hundred  turpen- 
,ne  at  sixty,"  the  word  "four"  being  omitted, 
receiver  of  the  message  immediately  tele- 
,phed  his  acceptance.  The  sender  shipped  the 
urpentine  and  drew  for  the  price  at  sixty-four. 
The  receiver  refused  to  pay  more  than  sixty.  Tlie 
mder  accepted  the  sixty,  and  sued  the  telegraph 
'inpaiiy  for  the  difference  between  sixty  and  the 
larket  price.     It  was  urged  that  the  sender  was 

Msk  At  43,  and  sent  tbr  ettiue  lo  &  bank  for  uollecttoa,  witb  tbe  aloik 
Ucbed,  with  iaalrucUoDB  to  tbe  bank  to  dolWer  (he  »tock  wbea  lb« 
ftft  Eboiild  be  paid.'  Wbca  tbe  bank  preeenleil  tbe  draft  lor  payment, 
e  loteudlng  veudees  were  surprised  at  tbe  amount,  and  called  upon 
Ibe  plaialift  lor  »a  explanation,  who  at  once  replied :  "Mj  offer  wua 
torty-tbree  plaiolf ,  and  you  replied,  '  Will  take  slock,"  and  bougbt  dd 
your  reply.*'  Tbe  plalotlffa  correspoo  dents  made  knotvn  to  blm  tbe  form 
in  wbk'b  tbe  dUpatcb  bad  been  iranemltted  to  tbein,  and  be  refusing 
to  BtitDd  by  tbe  contract  according  to  tbe  propoBltion  as  tbe  tcle^rnpb 
company  bad  delivered  It  to  tbem,  tbej  brought  an  action  against  biiu 
and  properly  recovered  nbat  tbey  bad  lost  by  reasoo  of  his  refusing  to 
■tKDd  by  hii  proposition  as  tbey  bad  rectilred  it.  In  that  action  be 
notlflod  tbe  lelegraiih  company  to  defend,  which  It  declined  tii  do. 
TbereupoD  be  brought  ao  action  against  tbe  telegraph  company  to  re- 
cover over  from  It  what  he  bad  been  oompelled  to  pay  blsoorrobpoDdeitis 
by  reatoQ  of  tbe  mlstakr  uf  tbe  company,  ll  li  to  be  regretted  tout. 
npoD  a  case  so  plain,  an  American  court  kbuuld  bave  bpen  to>md  wbii'h 
could  hold  that  Ibe  plalnliO  could  not  recover.  It  was  not  a  case  nl 
■p«culaIlvo  or  reinuie  damages,  but  of  damages  actually  sustained 
through  a  plain  blunder  ol  the  tclcgrapb  company,  which  the  ptalntltf 
bad  constlluled  bU  agent  to  make  the  proposition  ot  aale  to  bis  cor- 
reipoij dents.  Davis,  J.,  dissented,  on  the  ground  that  tbe  damage* 
which  tbe  plaintiff  sustained  were  ilie  direct  coiiseijiieaces  ol  Ibe  negli- 
gence it  the  telegraph  company.  K  tblR  absurd  declsluu  1*  law,  then  a 
plalntlO  cannot  n^cover  ot  bis  t>\va  agent  the  darangei  which  h^  hai 
directly  sustained  through  tbe  negligence  of  lucb  agent. 
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not  bound  to  accept  the  sixty,  as  that  was  not  his 
offer.  But  the  court  held  that  there  was  a  com- 
pleted contract  at  sixty,  that  the  sender  was  bound 
to  fulfill  it,  and  that  he  could  recover  his  conse- 
quent loss  of  the  telegraph  company/ 

§  486.  Another  Illustration. — Another  excellent 
illustration  of  the  rule  that  the  party  who  makes  a 
communication  to  another  is  bound  by  the  mistake 
of  his  agent  appointed  by  him  to  make  it,  under 
the  rule  qf  respondeat  superior,  is  found  in  a  case 
where,  the  company's  operator  being  absent,  the 
defendant  verbally  requested  R.,  who  was  not  a 
servant  of  the  company,  to  send  a  certain  telegram, 
promising  to  guarantee  the  payment  of  a  bill  for 
goods.  It  was  held  that  R.  became  the  defendant's 
agent ;  and  he  having  bj^  mistake  telegraphed  an 
original  instead  of  a  collateral  promise,  that  the  de- 
fendant became  responsible  as  an  original  debtor 
for  the  goods  sent.' 

§  487.  A  Qualification  of  the  Rule. — A  qualifica- 
tion to  the  foregoing  rule  seems  to  exist  on  principle, 
which  may  be  stated  thus  :  The  party  vf  ho  first  in- 
vites  the  use  of  the  telegraph  as  the  means  of  com- 
munication in  respect  of  the  particular  transaction, 
impliedly  agrees  to  take  the  risk  of  any  mistakes 
which  may  be  made  by  the  telegraph  company. 
Somewhat  in  line  with  this,  though  not  fully  recog- 
nizing it,  is  the  following  language  of  Redfield,  C. 
J.  :  ''In  regard  to  the  particular  end  of  the  line 
where  inquiry  is  first  to  be  made  for  the  original,  it 
depends  upon  which  party  is   responsible  for  the 

1  Telegraph  Company  v.  Schotter,  71  Ga.  760.  See  also  Ayer  v. 
Western  Union  Tel.  Co.,  79  Me.  493;  s.  c,  1  Am.  St.  Rep.  353,  where  a 
similar  ruling  was  made  on  similar  facts. 

*  Dunning  v.  Roberts,  35  Barb.  (N.  Y.)  463. 
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tjynqnSwann  acTOss  the  line,  OF,  in  other  words, 
wlioee  agent  the  tel^raph  is.  The  first  communi- 
emtum  in  a  transaction,  if  it  is  all  negotiated  across 
the  Tires,  will  only  be  effective  in  the  form  in 
which  it  reaches  its  destination.  •  •  •  But 
whei>e  the  party  to  whom  the  communication  is 
made  is  to  take  the  risk  of  transmission,  the  mes* 
sage  delivered  to  the  operator  is  the  original,  and 
that  is  to  be  produced,  or  the  nearest  approa^rh  to 
it,  by  copy  or  otherwise."  * 


s  Dnt«  T.  Vennont,  ele.  B.  Co., »  Vt.  127. 110:  tpprmA  l»  Mm- 
▼.  People,  99  m.  58. 
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iBiich  a  message  is,  for  instance,  when  supplemented 
by  the  necessary  oral  proof,  the  best  evidence  that 
the  particular  message  was  sent.  It  may,  as  already 
seen,  in  connection  with  telegrams  or  letters,  form 
a  link  in  the  chain  of  correspondence  which  consti- 
tutes a  contract."  It  may  also  be  a  memorandum 
of  an  agreement  to  take  a  case,  for  instance,  of  the 
sale  of  goods,  out  of  the  statute  of  frauds."  It  may 
contain  a  proposition,  or  the  acceptance  of  a  proposi- 
tion, such  as  will,  in  law,  be  binding  on  the  sender 
as  an  obligation,  and  this  although  it  may  have 
"been  negligently  altered  by  the  company  (the 
sender's  agent)  in  its  transmission.'  It  is  also  ad- 
missible against  the  sender,  as  evidence  of  his 
ieclarations,  and  also  as  evidence  tending  to  show 
Bommunicationa  to  the  person  addressed,  if  proved 
to  be  in  the  sender's  handwriting,  and  to  have  been 
received  at  the  telegraph  office,  and  sent  over  the 
wires  properly  directed  to  a  person  who  was  liieu 
living  at  the  place  of  its  destination.'  It  may 
furnish  an  important  link  in  a  chain  of  rircumftan- 
Ual  evidencf  in  a  criminal  prosecution.  For  instance, 
a  telegraphic  message  offering  to  sell  horses  is  ad- 
nissible  in  evidence  against  a  defendant  charged 
with  stealinu   the  horses,  in  connection  with  other 

A  ld«gnipb!o  dtspHlfb,  1q  reply  to  oae  dellvereil  to  a  boat  at  Lex- 
ington, on  the  Mhsonrl  River,  agreeing  to  traotiporl  tr«ii;bt,  wUbuiit 
nsmlog  lo  wtist  place,  bag  been  nllowcd  to  be  rvad  to  Ibe  jury  as  rvl- 
<dcDC«  of  tt  ooutract  by  the  iiiiuter  to  transport  to  St.  Loui4.  Taylor  v. 
^e  Robert  Campbell,  30  Mo.  254.  See  nnU,  J  473. 
» AnU.  i  47«. 
'  AMt.  S  482. 

<  CommonwcnlCb  v.  Jeffrlei,  7  Allen  (Hus.),  548.  But  telegrapblv 
ltap4lcbM  trocn  the  ^ift  of  one  of  the  dotendante.  In  an  action  for  & 
ontptraeg,  nellbcr  written  nor  sent  by  eltber  of  Ibeni,  are  not  adntts> 
Ifale  aa  evldeni-e  agalnsl  them ;  tor,  aa  tbe  deelaratUin*  of  tht  u>i/t,  tin  v 
paid  not  atfeoC  m-«n  ber  buiiband.     Beaford  v.  Tanner,  40  I'a.  St.  t). 
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circumstances  tending  to  show  his  preparation  for 
flight.' 

^  493.      Obligration  of  Teleiri^apli  Company  to  Pro- 
duce them  under  lie^ral  Process — Their  InTiolability. 

— Telegraphic  messages  are  not  privileged  communi' 
cations.*  Telegraph  companies  are  not  exempt 
from  the  obligation  of  producing  them  in  compli- 
ance with  legal  process ;  for  instance,  a  subpoma 
duces  tecum,  issued  by  the  clerk  of  a  court  of  crim- 
inal jurisdiction  at  the  request  of  a  grand  jury.' 
The  manager  of  a  local  telegraph  office,  when  prop- 
erly  served  with  process,  cannot  refuse  to  produce 
dispatches  therein  called  for,  on  the  ground  that  to 
do  so  would  be  a  violation  of  his  duty  to  the  com- 
pany ;  and  the  court  does  not  exceed  its  jurisdiction 
in  committing  such  a  witness  for  contempt  in 
refusing  to  obey  the  subpoena,* — provided  the  dis- 
patches are  sufficiently  identified  therein,  in  con- 
formity with  the  rule  stated  in  the  next  section.* 
Nor  is  it  any  reason  for  refusing  to  obey  such  a 
subpoena,  that  there  is  a  statute  providing  for  the 
punishment  of  any  officer  or  servant  of  a  telegraph 
company  for  disclosing  the  contents  of  any  dispatch. 
Such  a  statute  does  not  apply  in  such  a  case,*  for  in 
the  construction  of  such  statutes  it  is  understood 
that  there  is  always  an  exception  in  favor  of  legal 


1  State  V.  Espinozei,  20  Nev.  209;  s.  c,  19  Pac.  Rep.  677. 

«  State  V.  Litchfield,  58  Me.  267;  Ez  parte  Brown,  72  Mo.  83;  s.  c,  37 
Am.  Rep.  426;  National  Bank  v.  National  Bank,  7  W.  Va.  544;  Be  Wad- 
dell,  8  Jur.  (N.  S.)  181,  Part  2;  S.  P.,  Be  Ince,  20  L.  T.  (N.  8.)  421. 

5  Ex  parte  Brown,  7  Mo.  App.  484;  Ex  parte  Brown,  72  Mo.  83 ;  s.  c, 
37  Am.  Rep.  426. 

*  Ex  parte  Brown,  7  Mo.  App.  484. 

'  Ex  parte  Brown,  72  Mo.  83;  s.  C,  37  Am.  Rep.  426. 

••J^x  parte  Brown,  7  Mo.  App.  484;  Woods  v.  Miller,  55  Iowa,  168; 
5.  C,  39  Am.  Rep.  170. 
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Nor  is  the  rule  conBned  to  process  issuing 
in  criminal  cases.  A  telegraph  operator,  having 
possession  of  a  telegraphic  dispatch,  may  be  com- 
pelled by  a  party  to  the  suit,  who  was  also  a  party 
to  the  telegraphic  communication,  and  who  is  seek- 
ing to  prove  a  contract  by  it,  to  produce  it  in  court, 
although  there  is  a  statute  forbidding  telegraph  op- 
erators to  divulge  the  contents  of  dispatches  to  any 
one  except  the  person  addressed."  The  court  reason 
as  follows:  "That  the  statute  does  not  prohibit 
the  production  and  introduction  of  messages  as 
eWdence,  under  an  order  of  court  for  that  purpose, 
might  be  demonstrated  by  saying  that  the  person 
who  produces  them  in  obedience  to  the  order  is  not 
guilty  of  voluntarily  disclosing  their  contents,  and 
no  person  can  be  punished  for  an  act  which  is  not 
voluntary."'  By  statute,  in  England,*  where  tho 
telegraph  system  has  passed  under  the  control  of 
the  government  and  become  a  part  of  the  postal 
service,  every  written  or  printed  message  or  com- 
munication delivered  at  a  post-office  for  the  purpose 
of  being  transmitted  by  a  postal  telegraph,  and 
every  transcript  thereof  made  by  any  person 
acting  in  pursuance  of  the  orders  of  the 
Postmaster-General,  shall   be  a   post-letter,  within 

I^e  V.  Biirel,  3  Camp.  3S7.    In  tbia  cuiui  lh«  clerk  ol  un  vfflclal  had, 

entering  upoo  ble  office,  takeo  an  oath  not  lu  dlficloac  unytlilng  llikt 
bit  elioulil  learn  lii  [bat  eapaoUy.  But  Ijord  Ellen  bore  u)(b  ncvertbelFM 
required  bim  to  produce  a  book  niaklof;  a  dliiclftiiure  of  (be  lecreU  of 
his  ofllce,  »u)'tDg;  ■'!  think  that  tbe  ontb  contntni  an  Implied  escvp- 
tlon  of  the  evidence  to  tw  given  In  a  coort  ot  juRtlce,  In  obeillence  to  a 
writ  ot  HUbpisaa.  Tbe  wUdom  mitst  proilmw  the  book,  and  annwnr  nil 
qoeatloDB  respecting  the  collection  of  the  ini,  a«  It  no  niich  oalb  hf>>1 
be«D  admlolslered  U>  blm." 

Woodiv.  Miller,  551owa.l68;s.c.,3B  Aid,  H«'p.  170. 

tbld.  per  Adams,  C.  J. 

Trlegrapb  Act,  1861),  :i'2  and  33  Vlcl.  ch.  73,  |  23. 
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the  meaning  of  the  7  Will.  4  and  1  Vict.ch.  36;  prt 
vided  always,  that  nothing  in  the  act  contained 
shall  have  the  effect  of  relieving  any  officer  of  the 
post-office  from  any  liability  which  would,  but  for 
the  passing  of  the  act,  have  attached  to  a  telegraph 
company  or  to'any  other  company  or  person,  to  pri 
duee  in  any  court  of  law,  when  duly  required  soi 
do,  any  such  written  or  printed  message  or  ciS 
munication. 

^  494.  statutory  Protection  of  Such  HessBges. — 
Statutes  have  been  enacted  in  some  of  the  States 
punishing  the  tampering  with  or  divulging  the  con- 
tents of  telegraphic  messages:  of  which  a  recent 
statute  of  North  Carolina  may  be  cited  as  an  ex- 
ample: "An}'  person  who  wrongfully  obtains,  or 
intends  to  obtain,  any  knowledge  of  a  telegraphic 
message  by  connivance  with  a  clerk  •  •  *  or 
other  employee  of  a  telegraph  company,"  or,  being 
such  employee,  willfully  divulges,  "to  any  but  the 
persons  for  whom  it  was  intended,  the  contents  of  a 
telegraphic  message  or  dispatch  entrusted  to  hira 
for  transmission  or  delivery,  *  *  •  or  willfully 
refuses  or  neglects  duly  to  transmit  or  deliver  the 
same;"  "or  any  person  who  willfully  and  without 
authorit}'  opens  or  reads  a  sealed  letter  or  telegram, 
or  publishes  the  same,  knowing  it  to  have  been 
opened  or  read  without  authority,  shall  be  guilty 
of  a  misdemeanor."'  A  recent  statute  of  Connec- 
ticut prescribes  a  penalty  for  tapping  telegraph  or 
telephone  wires.' 

^  495.      Sufficieucj'  of  the  Oettcrlption   in  th«  8^ 
poena  Uui-es  Tecum. — It  was  held  in  the  St.  Loq 


'  N.  C.  Acl  Jnn.  31,  IfiSO;  Laws  1889,  eh.  41,  p.  61. 
Cnnu.  Act  Marcb  20,  1889;   Pub.  AcU  1889,  ch.  30.  p.  IS.  , 
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Court  of  Appeals  that  a  call,  iu  a  subpft^na  duces 
tecum,  issued  by  the  clerk  of  a  criminal  court,  at 
the  request  of  the  grand  jury,  fur  tiny  and  all  viea- 
tagei  paamt^  betueen  certain  named  parties  during 
the  la$t  six  months,  is  sufficiently  certain  to  require 
the  local  agent  of  the  telegraph  company  to  pro- 
duce the  dispatches,  without  making  further  refer- 
erence  to  their  subject-matter. '  Lewis,  P.  J., 
dissented,  holding  that  a  subpcena  duces  (pciimmust 
give  such  a  description  of  the  paper  to  be  produced 
as  will  identify  it  as  the  particular  paper  called  for; 
that  a  description  so  general  in  its  terius  as  that 
just  recited  does  not  sufficiently  describe. the  papers, 
and  that  such  a  subpoena  should  not  be  enforced 
by  process  of  contempt.  He  further  reasoned  that 
a  subpoena  which  calls  for  a  considerable  number  of 
papers,  for  the  manifest  purpose  of  ascertaining 
whether  any  of  them  may  be  found  to  be  material 
to  the  matters  under  judicial  investigation,  is  a 
»eareh;  and  that,  if  calculated  to  compel  the  pro- 
uction  of  private  papers  not  material  to  the 
investigation,  it  is  an  unreasonable,  search,  within 
the  meaning  of  the  constitutional  inhibition  againat 
unreasonable  searches  and  seizures."  Another 
Bubpoena  duces  tecum  having  been  issued  at  a  sub- 
eequont  term  of  the  same  court,  at  the  request  of 
the  grand  jury,  directed  to  the  same  person,  com- 
manding him  to  produce  all  telegraphic  dispatches, 
or  copies  of  the  same,  in  the  telegraph  office  of 
which  he  was  manager,  passing  between  certain 
parties  named  "within  fifteen  luonthn  last  past,"  an 
application  for  habeas  corpus  was  made  before  the 
Supreme  (.'ourt  of  Missouri.     The  Supreme  Court 

^  Bzfru  Bruvrn,  7  Ho.  App.  4S4. 
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took  the  view  taken  by  Lewis,  P.  J.,  in  his  < 
senting  opinion  in  the  St.  Louis  Court  of  Appea} 
and  discharged  the  prisoner,  In  reaching  this  coi 
elusion  the  Supreme  Court  was  obliged  to  disserf 
from  the  view  taken  by  Judge  Dillon,  of  the  United 
States  Circuit  Court,  in  an  important  trial,'  In 
giving  the  opinion  of  the  court,  Henry,  J.,  said: 
"  Here,  communications  at  different  times  within  a 
period  of  fifteen  months,  sent  or  received  by  the 
parties  named,  are  called  for.  The  date,  title,  sub- 
stance, or  subject-matter  of  none  of  them  is  given, 
and  it  is  utterly  impossible  that  it  could  have  been 
made  to  appear,  without  more,  that  any  of  the  mes- 
sages were  material  as  evidence  before  the  grand 
jury.  Moreover,  it  not  only  called  for  all  messages 
between  the  parties  named,  but  for  all  which  may 
have  been  sent  or  received  by  either  of  the  parties, 
to  or  from,  any  person  on  the  face  of  the  earth.  A 
compliance  with  the  order  might  have  resulted  in 
the  production  of  confidential  communications  be- 
tween husband  and  wife,  client  and  attorney, 
confessor  and  penitent,  parent  and  child.  MatU 
which  it  deeply  concerned  the  parties  to  keep  se< 
from  the  world,  and  of  no  importance  or  value  j 
evidence  in  any  cause,  might  thus  be  disclosed,  i 
the  annoyance  and  shame  of  the  only  persons  i 
terested.  Incidents  in  the  lives  of  members  ; 
families  which  the  happiness  and  welfare  of  i 
household  require  to  be  kept  secret,  might  be  ( 
posed,  and  offenses  not  recognizable  by  the  law, 
long  since  committed  and  condoned,  brought  to 
light  and  hawked  through  the  country  by  scandd^ 
mongers,  to  the  disturbance  of  the  peace  of  soci^ 

'  United  stales  v.  Babcook.  3  Dill.  (U.  8.)  667. 
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nd  the  destruction  of  tlio  happiness  of  whole 
louseholds.  It  is  no  answer  to  this  that  the  obli- 
;ation  of  secrecy  imposed  by  law  on  grand  juries 
rould  prevent  such  exposure.  It  is  enough  to  dis- 
turb and  harass  a  man.  that  twelve  of  his  neighbors, 
^ough  sworn  to  secrecy,  have  acquired  knowledge 
Sminishing  their  respect  for  him,  which  they  had 
10  right  to  obtain,  and  they  may  be  the  very  twelve 
Qen  with  whom,  above  all  others,  he  most  desired 
0  be  in  good  repute.  Such  an  inquisition,  if  toler- 
ted,  would  destroy  the  usefulness  of  this  most  im- 
tortant  and  valuable  mode  of  communication  l>y 
ubjecting  to  exposure  the  private  affairs  of  persons 
intrusting  telegraph  companies  with  messages  for 
ransmission,  to  the  prying  curiosity  of  idle  gossips, 
ir  the  malice  of  malignant  mischief-makers."  ' 
^  496.  Whtcb  18  the  Original,  the  Dlspatrh  as 
or  the  Dispntch  as  Becelved? — It  frequently 
becomes  a  question  which  is  the  original,  the  dis- 
patch as  sent  or  the  dispatch  as  received  ;  and  the 
question  becomes  very  important  in  cases  where  it 
is  garbled  in  transmission.  As  suggested  in  the 
foregoing  chapter,'  this  generally  depends  upon  the 


'  Ex  part*  Brown,  72  Mo.  83;  s.  c.  .17  Am.  Rep.  426,  Ml.  Sc-  »lso 
SiMttetbury  v.  Arrowsuiilli,  4  Vee.  Gil.  See  a  very  leiiraeil  and  eUbo- 
nt«  paper  on  the  InvlolabilUy  of  telegrftnu,  read  by  Henry  Ullcbi^ot-k, 
Kwi-.  before  Ibe  Amerlcaa  Bar  AsBoclatlon  in  18711  (S  Souib.  Law  Kvv. 
(S.  S.)  473  e(  leq.).  In  vvbicb  Ibe  writer  orltlclses  Ex  paru  Brown.  7 
Uo.  App.  484.  That  such  communications  are  not  privilfgrdt  see  t'om. 
V.  JcSrles,  7  Alien  (Mase.),  US;  Natlooal  Bank  v.  National  bank,  7  W. 
Ta.  &44;  Helnalee  v.  F'reedmBU,  3  Pars.  Sel.  Cub.  274.  Oil  a  subpceua 
from  tbv  IrUh  Court  of  Bankniplcy  to  produce  all  leleKrami  »fiQt  by 
tbe  bankrupt  from  a  uurlBln  dale,  the  secretary  of  tliu  po«t-ollIc«  was 
onlnrcd  to  pn>ducG  the  documents  sought  tor,  thv>  court  Intimatlag  that 
>ucb  fiuhpniniu  should  be  prepared  so  as  to  'nrfi  IJi«  iwntmtintee  of  U« 
offletal.     Be  Thomas  Smith,  7  h.  It.  Ir.  386. 
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solution  of  the  question  which  party  to  the  coi 
spondence  has  made  the  telegraph  company  its 
agent  for  transmitting  the  diapatch  in  question ;  if 
it  is  garbled  by  the  agent  of  the  sender,  he  is  bound 
by  it  as  delivered, — -just  as  a  merchant  or  other 
person  is  bound  by  the  terms  of  a  letter  dictated  to 
his  secretary  and  erroneously  transcribed  by  him. 
Such  a  message,  as  delivered  to  the  person  ad- 
dressed, is  the  primary  and  best  evidence  of  its 
contents,  as  between  the  sender  and  the  receiver, 
when  there  is  no  proof  of  mistake,  and  the  sender 
has  taken  the  initiative,  making  the  telegraph  com- 
pany his  agent  for  the  transmission.' 

^  497.  When  the  Message  as  Sent  is  Deemed  the 
Original. — Where  the  general  inquiry  is  what  mes- 
sage was  in  fact  sent,  —  and  this  will  be  the 
scope  of  the  inquiry  in  most  cases,  civil  and  crim- 
inal,—  the  message  which  is  sent,  and  not  the 
one  which  is  received  and  transcribed  at  the 
other  end  of  the  line,  la  the  original.  The  lat- 
ter is  a  co'py,  and  where  it  is  material  to  prove  the 
original,  the  latter  carries  with  it  none  of  the  qual- 
ities of  primary  evidence.'  But  it  will  be  obvious 
on  reflection  that  this  rule  is  not  universal.  Where 
it  is  material  to  prove  the  contents  of  the  dispatch 
as  delivered,  that  is  to  say,  where  it  is  material  to 
prove  the  contents  of  the  copy, — it  is  not  perceived 
on  what  principle  this  is  proved  by  proving  the 
contents  of  the  original,  for  non  constat   that 

1  Aniieufler-Biigcb  Brewing  Co.  *.  Hutmachtir  (HI.).  4  L.  R.  A>< 
fl.  c,,21  N.  E/Bep.  836. 

*  Hatteson  v.  Noyes,  25  Dl.  591 ;  Smltb  v.  Esaton,  q4  Hd.  13S.  8«e' 
Howlef  V.  Whipple.  4»  N.  H.  437 ;  United  .State?  v.  Babcook,  3  Dill. 
S.)  567-,  Barona  v.  Brown.  3S   Kan.  410;  National  Bank  v.  Kfttloul 
Bank,  7  W.  Va.  544;  Klnghorne  v.  Montreal  Tel.  Co.,  18  Up.  C»n.  Q. 
B.  60. 
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■copy  may  not  have  deviated  from  the  original.  It 
has  been  well  observed  :  "There  is  some  difficulty 
in  determining  whether  the  message  delivered  to 
-the  telegraph  office,  or  that  which  is  delivered  to 
the  person  to  whom  it  may  be  addressed,  at  the 
point  of  destination,  is  to  be  regarded  as  the  orig- 
inal. Perhaps  under  some  circumstances  the  one 
■or  the  other  may  be  considered  the  original.'"  Al- 
though it  may  not  be  ordinarily  admissible  to  prove 
the  contents  of  the  dispatch  as  delivered  to  the 
company,  yet  the  view  has  been  taken  that  this 
may  be  dispensed  with,  and  that  evidence  of  the 
■dispatch,  as  delivered  by  the  transmitting  company, 
may  be  received,  where  the  original  dispatch  and 
the  office  from  which  it  was  sent  are  beyond  tkejurig- 
diction  of  the  court." 

$  498.  Proof  of  AntheDticIty. — But  it  should  also 
be  borne  in  mind  that  such  messages,  even  when 
admissible  in  evidence,  stand  on  the  footing  of  mere 
private  writings:  they  do  not,  like  public  records, 
official  acts  under  the  seals  of  sovereign  States,  of 
which  the  courts  take  judicial  notice,  prove  them- 
selves. Evidence  must  in  all  cases  be  given  of  their 
authenticity.  When,  therefore,  a  paper  was  offered 
in  evidence,  purporting  to  contain  a  dispatch  re- 
ceived at  a  telegraph  office,  and  no  proof  was  made 
that  it  was  in  the  handwriting  of  any  person  em- 
ployed ill  the  telegraph  office  at  the  time  when  it 
purported  to  have  been  received,  and  no  other 
proof  of  its   authenticity    was  given,  it   was   held 


"BrlckeU,  C.  J..  In  WhUdeu 
fl.C.,3S  Am.  Rnp.  1,  4. 

*ntd. 


Heraliant«',  i^tc.    Bunk,   C 
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that  it  was  inadmissible  as  evidence.'  The 
Court  of  Appeals  of  Maryland  have  said:  "Ordi- 
narily, the  usual  course  is  to  show  the  delivery  of 
the  original  message  of  the  party  sought  to  be 
charged,  at  the  office  from  which  it  is  to  be  tele- 
graphed, and  then  show  that  it  was  transmitted  and 
delivered  at  the  place  of  its  destination.  But  even 
where  the  original  is  produced,  itsauthenticity  must 
be  established,  and  this  either  by  proof  of  the  hand- 
writing or  by  other  proof  establishing  its  genuine- 
ness. The  destruction  of  all  the  messages  sent  from 
the  office  on  the  day  named,  is  sufficient  foundation 
for  the  admissibility  of  secondary  evidence.  But 
this  secondary  evidence  can  only  be  admitted  upon 
proof  that  the  copy  offered  is  a  correct  transcript  of 
a  message  actually  authorized  by  the  party  sought 
to  be  affected  by  its  contents.'' 

^  409.     Presumption    that  the  Message   as 
ered  to  the  Company  was  Delivered  to  the  Person  i 

dressed. — There  is  judicial  authority  for  the  propoJ 
tion  that,  where  the  delivery  of  a  message  to  a  i 
graph  company  for  transmission  is  proved,  it  is  pr^ 
sumed  that  it  was  delivered  to  the  person  to  whom 
it  was  addressed,  in  the  absence  of  evidence  to  the 
contrary.'  This  rule  of  evidence,  which  applies  to 
letters  properly  sealed,  addressed  and  deposited  in 
the  United  States  mail  for  transmission,  cannot,  it 
is  beheved,  be  safely  extended  to  telegraph  compa- 

'  Richie  V.  Bass,  IG  Ln.  An.  668. 

*  Smith  V.  EastoD,  MMd.  13S.    Sec  also  Ilowiey  v.  Whipple.  48  K.  H. 
487;  United  SWIM  T.  Babcock.  3  Dill.  (U.  S.)  567;  Abb.  Tr.  Ev.  SOO. 

«  Oregon,  etc.  B.  Co.  v.  OiIb,  17  N.  Y.  Week.  Dig.  364;  s.  c,  Memo- 
randum, 30  Hun  {N.  Y.),  383;  Com.  T.  Jeffries,  7  Allen  (lUas.l,  M8; 
a.  c,  83  Am  Dec.  712,  TIG.  See  also  totbenile  relating  to  iellera  dapot- 
ited  Id  the  potH-ofHce,  1  Green).  Et.,  §  40,  and  caaee  cited.  Duw  T.  , 
Keinblo,  19  Pick.  (Maes.)  ITJ. 
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lies;  for,  although  messages  delivered  to  such  com- 

lanies  are  usually  delivered  as  received  by  the  com- 
pany, instances  of  non-delivery,  or  of  incorrect 
transmission  are  so  frequent  that  it  would  be  ex- 
tremely unsafe  to  extend  the  presumption  to  such 

n  agency. 
^  500.  Illustration. — On  the  trial  of  an  indict- 
ment for  obtaining  goods  under  false  pretenses,  ob- 
jection was  taken  to  the  competency'  of  certain  tele- 
■aphic  messages  which  were  shown  to  be  in  the 
handwriting  of  the  defendant,  and  which  were  of- 
tered  in  evidence  by  the  commonwealth  as  tending 
to  prove  communications  made  by  the  defendant  to 
parties  in  New  York  to  whom  they  were  addressed. 
It  was  ruled  that,  inasmuch  as  these  papers  were 
tirely  competent  as  admissions  by  the  defendant, 
it  was  not  material  to  show  that  their  contents  were 
,made  known  to  the  persons  to  whom  they  were  sent, 

,nd  that  the  rights  of  the  defendant  were  not  prej- 
udiced by  the  fact  that  the  jury  were  left  to  infer 
that  they  had  actually  reached  their  destination. 
But,  as  it  was  affirmatively  proved  that  all  these 
messages  were  received  by  the  operators  at  tlie  tele- 
^aph  office  where  they  had  been  delivered  for  trans- 
mission, and  that  they  were  by  them  duly  trans- 
paitted  over  the  wires,  directly  to  the  parties  to 
whom  they  were  addressed, — it  was  held  that  the 
case  came  within  the  principle  on  which  proof  of 
letters,  deposited  in  the  post-office  and  duly  di- 
lected,  is  admitted  as  evidence  to  show  that  they 
reached  their  destination  and  were  received  by  the 
persons  to  whom  they  were  addressed.' 

»  Com.  Jeflries,  7  Allen  (Maas,),  548;  s,  C,  83  Am.  Dea.  713,  710. 
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§  501.      Delivery  not  Proved  by  Producinsr  Beply.. 

— The  fact  that  a  telegraphic  message  was  delivered 
to  a  man  on  a  certain  day  at  a  distant  place,  is  not 
proved  by  producing  what  purports  to  be  a  tele- 
graphic reply  signed  by  him,  received  at  the  send- 
ing office,  very  soon  afterwards  on  the  same  day, 
and  addressed  to  the  sender  of  the  former  dispatch; 
for,  although  men  in  the  ordinary  affairs  of  life  con- 
stantly act  upon  such  evidence,  yet  the  only  way  to 
prove  such  a  message  in  a  court  of  law  is  to  sum- 
mon both  the  intervening  agents  or  bearers  of  the 
message, — that  is,  the  agent  of  the  telegraph  com- 
pany receiving  and  transmitting  the  message,  and 
the  agent  at  the  end  of  the  transit,  receiving  and 
delivering  it, — and  by  them  proving  its  transmission 
and  delivery.  It  is  reasoned  that  anything  short  of 
this  would  be  to  rely  upon  hearsay  evidence  of  the 
loosest  character.* 

^  502.      Under    what     Circumstances   the    Copy  is 

Admissible. — Having  determined,  as  between  the 
dispatch  which  was  sentsmd  that  which  was  received, 
which  is  the  original  and  which  the  copy^  the  next 
inquiry  will  often  be,  under  what  circumstances  the 
copy  is  admissible  in  evidence.  The  well-known 
rule  which  requires  the  best  evidence  demands  the 
production  of  the  original  when  that  can  be  had, 
and  excuses  it  when  it  cannot,  and  admits  the  copy 
in  its  stead,  but  of  course,  only  on  proof  that  it  is 
a  copy.  Telegraph  companies  cannot  preserve  the 
originals  of  messages  forever:  they  cannot  furnish 
room  for  the  vast  accumulation.  They,  therefore, 
have  rules  for  keeping  them  a  certain  length  of  time 
and  then  destroying  them.     But  it  is  not  necessary 

'  Ilowley  V.  Whipple,  48  N.  H.  487. 
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to  prove  the  existence  of  such  a  rule  by  introducing 
it  in  evidence  as  a  document  in  order  to  show  that 
the  original  of  the  dispatch  has  been  lost,  so  as  to 
let  in  a  copy  as  evidence,  there  being  no  evidence 
that  the  rule  is  in  writing  or  in  print/  In  ever}- 
such  case  there  must  be  satisfactory  evidence  of  the 
loss  of  the  original  in  order  to  let  in  the  copy :  an. I 
this,  though  a  question  of  fact,  is  always  to  be  -le- 
cided  by  the  judge,  and  is  not  to  be  submitted  to 
the  jury.* 

§  503.  Diastrations. — This  is  well  illustrated  by  a 
case  where  the  plaintiff  claimed  credit  for  a  certain 
payment  sent  by  express,  in  obedience  to  a  telegraru 
from  defendant.  He  introduced  employees  of  the 
telegraph  oflSce  to  show  that  the  original  telegram 
could  not  be  found,  and  that  it  was  the  rule  of  the 
oflSce  not  to  preserve  such  papers  after  six  month^. 
which  in  the  particular  case  had  elapsed.  He  then 
introduced  evidence  that  the  copy  of  the  telegram 
in  evidence  was  in  the  handwriting  of  a  former  em- 
ployee of  the  oflBce,  and  that  the  money  had  h^f^w 
sent  by  express,  and  received  by  the  defendant.  T'r>- 
court  held  that  this  was  a  sufficient  foundation  :"  r 
the  use  of  the  copy  of  the  telegram,  without  ::.:r - 
ducing  the  rule  of  the  office,  there  being  wo  pr«>:»:" 
that  it  was  in  print  or  writing.*  In  an  action  by 
the  assignee  of  a  landlord  against  a  tenant.  wL  » 
has  held  over  after  the  expiration  of  his  year,  in 
which  the  plaintiff  claims  that  the  tenant  has  V»en.orae 
liable  to  pay  a  certain  increased  rent,  the  copy  of  a 
telegram  received    by  the  tenant,  showing  upon  it^ 


'  RiordAn  t.  Goggcrtj,  74  lowt,  ^:5;   «.  c.  30  X.  W.  Rep.  !»>: 

*  Tfaomp.  TrUU,  }  ¥A. 

» Blordan  ▼.  Gaggertv.  71  lowt.  ^^;  s.  c  30  N.  W.  Ri»p. :  :. 
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face  that  it  was  in  response  to  a  letter  written  by 
the  tenant's  attorney  to  the  landlord,  asking  for 
terms  of  a  renewal,  and  confirmed  by  a  subsequent 
letter  of  the  landlord  containing  the  same  proposi- 
tions, has  been  held  admissible,  without  producing 
the  original.' 

§  504.  When  Oral  Evidence  Admissible.  —  The 
rule  that  secondary  evidence  of  the  contents  of  a 
writing  is  inadmissible,  unless  the  absence  of  the 
original  is  accounted  for,  is,  of  course,  applicable  to 
telegrams '  and  to  cablegrams.'  Oral  evidence  of  the 
contents  of  a  telegram  cannot,  of  course,  be  received 
until  a  sufficient  excuse  is  shown  for  the  non-pro- 
duction of  the  original.'  But  this  rule  cannot  be 
invoked  where  it  does  not  appear  that  the  telegrams 
were  in  writing,'  which  is  not  necessarily  the  case.' 
It  has  been  held,  in  an  action  against  the  telegraph 
company  itself,  that  the  delivery  of  a  cablegram  to 
the  addressee,  by  the  company,  as  coming  from 
"Victoria,"  with  proof  that  that  was  the  cipher 
name  of  the  addressee's  correspondent  at  the  place 
from  which  the  message  was  sent,  is  privia  facte 
sufficient  to  show  that  it  was  sent  by  such  corre- 
spondent; and  where  the  message  delivered  to  the 
addressee  has  been  lost  or  destroyed,  and  that  de- 
livered for  transmission  is  without  the  jurisdiction 


1  Thorp  V.  Pliilbln.2  N.  Y,  St.  Bep.  732. 

>  MoCormU'k  v.  Joseph,  83  Ala.  101;  a.  c,  i  Soutb.  Rep.  796. 

'  WUson  V.  Holt,  83  Ala.  G28;  a.  c„  3  Am.  St.Bep.  768;  3  Soutli.  I 


!.  Stockwell,  lis  iDd.  9S;  s.  c,  SO  1 


'  See,  (or  a  case  where  all  tlie  mesaage  Is  oral.  Western  Union  TcL  * 
o.  T.StBTensoD.  128   Pa.   St.   442;  9.  C,  S   L.B.A-SlSlM   W.X.C> 
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>f  the  court,  secondary  evidence  of  their  consents 
e  admissible,  whichever  be  regarded  as  the  origi- 
lal." 

^  605.  Illustration :  Secondary  GvideDce  Admis— 
it>ie. — 111  an  action  for  goodR  sold  and  delivered, 
he  plaintifiTs  agent  testified  that  he  had  received 
order  from  the  defendant  by  telegram,  which- 
iras  replied  to  by  letter,  and  a  person  sent  to  take- 
lecessary  measurements.  The  telegraph  company 
lad  destroyed  all  memoranda  relating  to  telegrams- 
f  the  date  of  the  transaction.  The  plaintiff  had 
rot  preserved  the  defendant's  original  telegram,  nor 
ny  copy  of  the  letter  in  reply;  but  the  witness  who- 
ook  the  measurements  testified  that  lie  saw  and 
onvereed  with  the  defendant  about  the  order.  The- 
ourt  held  that  secondary  evidence  of  the-contents 
f  the  telegram  was  admissible.' 

^  506.  When  Parol  Bvideuce  of  Itfe»eatre  Conipe- 
ent  without  Notice  to  Produce. — III  T(;xas,  in  an 
iction  for  damages  for  the  non-delivery  of  a  tele- 
^-aphic  message,  parol  evidence  of  the  contents  of 
he  message  is  competent,  without  notice  to  produce 
he  original.  The  court  say  that  there  is  a  recognized 
xception  to  the  rule  which  requires  notice  to  be 
?ven  to  produce  the  original  instrument  before  sec- 
wdary  evidence  can  be  resorted  to,  which  arises 
prhen,  from  the  very  nature  and  character  of  the 
Kstion,  the  defendant  must  know  that  he  is  charged 
rith  the  possession  of  the  instrument.' 

>  WMternUnioDTel.Oo.  *.  Way,  S3  Ala.  512:  s.  c..4Souih.  ft«p.SU. 
'or  evidence  livid  oat  lulHiiletii  Ut  Juatlly  a  jnrjr  in  taAiog  Uiat  a  tttM- 
!«•  bUak  wa«  torD.uw  Kllejr  v.  Wealwo  Union  Tel.  Co.,  100  N.  Y.  331 ; 
,  O.,  I«  H.  E.  R«p.  7&. 

*  niat  T.  Kennedy,  33  Fed.  B«p.  S30. 

■  BeUMoe  Lumber  Co.  v.  Wettrm  Unlna  Tel.  Co.,  W  'l>z.  3M ;  a.  c- 
(80) 
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§  507.  Has  Evidentiary  Effect  of  a  Letter. — Gen- 
erally speaking,  a  telegram,  if  properly  identified, 
will  have  the  evidentiary  effect  of  a  letter/ 

§   508.      Notice  of  iDjunctiOD  by  Telegrram. — It  has 

been  held  in  Great  Britain  that  suflBcient  notice  of 
the  granting  of  an  injunction  may  be  given  by  tele- 
gram.* In  one  such  case  a  sheriff's  officer  and  an 
auctioneer  proceeded  with  the  sale  of  the  property 
of  a  trader,  seized  under  a^./a.,  after  they  had  re- 
ceived notice  hy  a  letter  from  the  debtor's  solicitor, 
that  he  had  filed  a  liquidation  petition,  and  had 
also  received  notice,  hy  telegram  that  the  Court  of 
Bankruptcy  had  made  an  order  restraining  further 
proceedings  under  that  writ.  It  was  held  that  the 
plaintiffs  officer  and  the  auctioneer  had  been  guilty 
of  C07itempt  of  court,  and  that  they  must  pay  the 
costs  of  a  motion  to  commit  them.'  But  if  it  is 
sought  to  commit  for  contempt  a  person,  who,  after 
receiving  such  a  notice,  disregards  it,  the  court  must 
decide  upon  the  particular  facts,  whether  he  had  in 
fact  notice  of  the  injunction,  and  it  is  the  dut}^  of 
those  who  ask  for  the  committal  to  prove  this  be- 
yond a  reasonable  doubt.*  It  was  held  in  such  a 
•case  that  the  person  violating  the  injunction  will  not 
!be  committed  for  contempt  if  he  swears  that,  though 
lie  had  received  notice  of  it  by  telegram,  he  bona 
fide  believed  that  no  injunction  had  been  granted, 

44  Am.  Kep.  620.  As  to  this  exception  to  the  rule  which  requires  the 
production  of  the  instrument  without  notice,  see  Hamilton  v.  Rice,  15 
Tex.  382,  385;  Dean  v.  Borden,  15  Tex.  298;  1  Greenl.  Ev.,  §  561. 

^  Coupland  v.  Arrowsmith,  18  L.  T.  (N.  S.)  755,  semble, 

^  Re  Bryant,  L.  R.  4  Ch.  D.  98 ;  s.  c,  35  L.  T.  (N.:S.)  489 ;  25  W.  R.  230. 

3  Ibid. 

*  Exp,  Langley,  Exp.  Smith,  Be  Bishop,  13  Ch.  Div.  110;  s.  c,  49  L 
-T.  Bky.  1;  41  L.  T.  388;  28  W.  R.  174. 
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and  the  circumstances  show  that  such  a  belief  was 
not  unreasonable/ 

§  509.      English  Practice :  How  Such  Notice  Com- 
municated by^Telegrram  and  Duty  of  SheriiTs  Officer 

Bespectingr  Same. — It  has  also  been  held  in  that 
country  that  a  London  solicitor,  who  obtains  an 
order  from  the  Court  of  Bankruptcy  in  London,  re- 
straining a  sale  under  an  execution  in  the  country, 
instead  of  telegraphing  the  order  to  the  sherifTs 
oflBcer,  ought  to  telegraph  it  to  a  solicitor  at  the 
place,  as  his  agent,  asking  him  to  give  notice  of  it  to 
the  person  affected.*  Moreover,  in  that  country,  it  is 
the  duty  of  a  sheriffs  officer  who  receives  notice  by 
telftgram,  purporting  to  be  sent  by  solicitors  in  Lon- 
don, of  an  injunction  being  granted  by  the  Court  of 
Bankruptcy,  to  restrain  a  sale  in  the  country  under 
an  execution,  to  telegraph  to  the  Court  of  Bank- 
rupcy,  or  to  the  London  agents  of  the  sheriff,  to 
ascertain  whether  an  induction  has  really  been 
granted.'  This,  however,  is  not  the  duty  of  the 
auctioneer  who  is  conducting  the  sale ;  he  is  only 
bound  to  communicate  with  the  sherifTs  oflBcer  who 
has  instructed  him  to  sell.*  Moreover,  a  sherifTs 
officer  who  is  not  himself  present  at  the  sale,  and 
who  has  no  actual  notice  of  the  injunction,  is  not 
responsible  for  the  act  of  hil  deputy  who  allows  the 
sale  to  be  continued  after  receiving  notice  by  tele- 
gram.' 

» Ezp.  Langley,  Exp.  Smith,  Be  Bishop,  13  Gh.  Dlv.  110;  s.  c,  49  L. 
J.  Bky.  1 ;  41 L.  T.  (N.  S.)  388;  28  W.  R.  174. 

*Ibid. 
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MISCELLANEOUS  MATTERS. 

Section. 

613.  Purpose  of  This  Chapter. 

514.  Real  Property. 

515.  Wires  when  Construed  as  Personalty. 

516.  Electric  Light  Plant  the  Subject  of  a  Material-man ^s  Lien. 

517.  Injunction  against  the  Use  of  Telegraph  Ciphers. 

518.  Municipal  Taxation  of  Telegraph  Companies  Outside  of  Cltj 

Limits. 

519.  Municipal  Tax  not  Exempting  Government  Business  Void. 

520.  What  Municipal  and  State  Taxation  Interferes  with  Interstate 

Commerce. 

521.  Leasing  Line  and  Breach  of  Contract  for  Continuous  Business. 

§  513.  Purpose  of  This  Chapter. — In  the  prepara- 
tion of  this  volume  two  or  three  matters  which 
seemed  to  belong  to  such  a  work  escaped  classifica- 
tion; two  or  three  decisions  eluded  the  search  of  the 
author;  and  two  or  thrae  others  appeared  after  the 
chapters  in  which  they  otherwise  should  have  been 
classified  were  put  in  type.  They  are,  therefore, 
gathered  together  in  this  chapter. 

§  514.  Real  Property. — Electric  light  poles,  wires 
and  lamps  have  been  held  to  b^  real  property/ 

§  515.      Wires  when  Construed  as  Personalty.— It 

has  been  held  that  telegraph  wires  fixed  to  poles  do 

•^  Keating  Implement,  etc.  Co.  v.  Marshall  Electric,  etc.  Co.,  74  Tex. 
605;  8.  c,  12  S.  W.  Rep.  489. 
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not  lose  their  character  as  personalty  and  become  a 
part  of  the  realty  covered  by  a  previously  existing 
mortgage,  where  it  is  the  intention  and  agreement 
of  the  parties  putting  up  the  wires  that  they  shall 
remain  personalty  subject  to  be  removed." 

$  516.  Electric  Llsrlit  Plant  tbe  Subject  of  »  Mate- 
rlal-mao'a  Lien. — An  electric  light  plant  furnished 
for  a  steamboat,  for  the  creation  and  distribution  of 
electric  lights,  comes  within  Code  Miss.  1880,  § 
1378,  giving  alien  on  the  boat  for  "  material  fur- 
nished about  the  erection  and  construction,  altera- 
tion or  repairs.*  The  right  of  lien  in  such  cases 
rests  on  the  terms  of  the  particular  statute;  but  all 
BUch  statutes  proceed  upon  the  idea  of  giving  a  lien 
to  the  mechanic  who  has  done  labor,  or  the  mate- 
rial-man who  has  furnished  materials,  which  enter 
into  and  become  a  part  of  the  permanent  structure. 

^    517.      Injunctlou    AgnlniSt  the    Use   of  Teleifraph 

Clphera. — A  telegram  company  in  London  made  an 
arrangement  with  the  defendants,  being  two  indi- 
viduals in  Australia,  for  the  transmission  of  mes- 
sages, in  which  certain  words  were  used  as  short 
expt'essions  of  the  names  and  addresses  of  the  prin- 
cipal customers;  and  the  defendants  were  described 
as  agents  of  the  telegram  company.  In  a  little 
time  the  parties  quarreled,  and  one  of  the  defend- 
ants came  to  England  to  carry  on  an  independent 
telegram  business  with  his  partner  in  Australia,  and 
sent  circulars  to  tlie  customers  of  the  telegram  com- 
pany, mentioning  that  he  had  their  ciphers.     On 


*  Boston  Snfe  DcpoRll,^c 


HolbolUad  V.  Tbomion-Uututon  Elootrlo  LIgbt  Cu. 
.1.  C,  6  Sontta.  Rep.  311. 


Co.>.  BiDkere",  etc.  Tel.  Co.,  36  Vea.  B*p. 
Ml««.  33S; 
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lOvTivi:  *o  renrfciii  Lim  ^m  using  the  ciphers,  it 
Wis  heli  zh^z  ThrTr  wir  iioihiag  confidential  in  the 
c:pb€rT-.  aii:.'i  thii  Le  Tas  entitled  to  nse  them.* 

alM  OBt«Me  •f  City  Umltc — ^It  was  held  bv  the  Coort 
of  Common  Keas  of  Charleston,  South  Carolina,  in  a 
ieaTTi«  opinion  bv  Jodge  Izlar,  that  an  act  of  the 
I^-gislai'are  aiiihorizing  a  municipal  corporation  to 
require  payment  of  a  license  tax  by  any  person  en- 
gaged in  any  calling,  business  or  profession  '*in 
whole  or  in  part  within  the  city/'  does  not  author- 
ize an  ordinance  requiring  a  telegraph  company 
having  an  agency  in  the  city  to  pay  a  license  tax 
for  "'business  done  within  the  State,  and  not  includ- 
ing that  done  without  the  State.'"  Such  ordinance 
is  w^f^•J  rin^  and  void,  as  it  assumes  to  tax  business 
done  outside  the  limits  of  the  citv.* 

0   -51*^'.      Mmilcipal    Tax     not    Exempting'    GoTem- 

ment  Basinets  Void. — The  same  learned  judge,  in 
the  same  case,  holds  that  a  telegraph  company  which 
has  accepted  the  restrictions  and  obligations  of  the 
Act  of  r;ongress  of  July  24,  1866,'  and  is  engaged 
in  the  transmission  of  messages  as  required  by  said 
act  for  the  Federal  government,  is  a  government 
agent,  and  a  statute  of  the  State  or  municipal  ordi- 
nance imposing  a  license  tax  on  its  business,  which 
does  not  exempt  government  business,  is  in  contra- 
vention of  the  Act  of  Congress  and  in  violation  of 
that  provision  of  the  Federal  Constitution,*  which 
confers  upon  Congress  the  power  to  establish  post- 

*  Reuter's  Telegram  Company  v.  Byron,  43  L.  J.  Cbanc.  661. 
2  Charleston  v.  Pos  tal  Telegraph  Co.,  9  Rail.  &  Corp.  L.  J.  129. 
5  AnU,  §  2. 
^  Art.  1,  §8. 
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offices  and  post-roads.'  If  there  could  be  any  doul>t 
IS  to  the  propriety  of  this  conclusion,  a  reading  of 
-be  opinion  delivered  by  the  learned  judge  would 
flispel  it. 

§  520.  Wliat  Slautcipal  and  State  Taxation  In- 
lerferes  with  Interstate  Commerce. — Since  the  first 
sbapter'of  this  work  was  put  in  type,  two  decisions 
lave  come  to  the  notice  of  the  writer  on  this  sub- 
set. One  of  them,  rendered  by  the  Circuit  Court 
of  the  United  States  for  the  Eastern  District  of 
Pennsylvania,  holds  that  tlie  city  of  Philadelphia 
3  not  authorized  to  tax  a  telegraph  company  occu- 
pying its  streets,  and  could  not  even,  if  authorized, 
a  company  engaged  in  interstate  commerce.' 
The  other,  rendered  by  the  Supreme  Court  uf  Penn- 
lylvania'  (in  a  per  curium  opinion,  affirming  the 
Bpinion  of  Judge  Trunkey  in  the  court  below),  holde 
ihat  a  State  tax  on  the  gross  receipts  of  a  telegraph 
company  from  messages  between  points  within  and 
j)oints  outside  of  the  State,  and  from  messages  be- 
tween points  in  other  States,  which  pass  over  lines 
partly  within  the  State,  is  not  in  conflict  with  the- 
interstate  commerce  clauses  of  the  Federal  constitu- 
[ion,  nor  with  the  Act  of  Congress  of  July  24,  1866, 
llready  set  out.*  One  of  the  departments  of  the 
Supreme  Court  of  New  York  is  also  reported  to 
have  held  that  the  fact  that  the  Act  of  Congress 
llready  set  out,'  has  made  it  possible  for  a  telegraph 


■  Ch&rl«etou  V.  PoBlal  Telegmpb  Co.,  fl  Rtill.  A  Corp.  L.  J.  120. 
»  Phllmlelitbia  v.  We»tern  Union  Tel.  Co.,  40  Fed.  Rep.  616;  s. 
aUsn.  Com.  Rep.  72ft. 

'WeWero  Union  Tel.  Co.  v.Commonweftltb,  110  Pa.  8t.  ■lO.'t;  s.  < 
,11.  Rep.  e  MnnolSSS). 
•  AnU,  i  3. 
'AnU,i2. 
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•company,  created  under  general  State  laws,  to  es- 
tablish business  relations  with  the  Federal  govern- 
ment will  not,  without  proof  that  such  relations 
have  been  formed,  justify  a  legal  presumption  that 
the  line  extends  beyond  the  limits  of  the  State,  and 
that  the  company  has  assumed  such  relations  with 
the  United  States  as  to  deprive  the  State  of  the 
right  to  tax  its  property  within  the  State/  But,  as 
:al ready  seen,*  telegraph  companies  which  have  ac- 
•cepted  the  provisions  of  the  Act  of  Congress  can- 
not be  taxed  by  a  State  for  any  messages  or  receipts 
arising  from  messages  from  points  within  the  State 
to  points  without,  or  from  points  without  the  State 
to  points  within;  but  such  taxes  may  be  levied  upon 
all  messages  carried  and  delivered  exclusively  within 
the  State.' 

^   521.      Leasiugr  Line  and  Breach  of  Contract  for 

•Continuous  Business. — A  contract  between  a  tele- 
graph company  and  an  individual,  by  which  he 
agrees  to  provide  an  office  and  to  transact  business 
for  that  company  exclusively,  and  the  company 
agrees  to  furnish  instruments  and  other  office  sup- 
plies, and  not  to  open  another  office  in  the  place 
during  the  continuance  of  the  contract,  which,  it  is 
expressly  agreed,  shall  continue  for  ten  years,  with 
a  provision  that  either  party  may  break  the  contract 
by  paying  in  cash  a  sutn  equal  to  the  amount  that 
would  have  been  received  by  the  agent  if  it  had 
been  carried  out,  to  be  estimated  according  to  his 

J  Western  Union  Tel.  Co.  v.  Tierney,  67  Hun  (N.  Y.),  367;  s.  c,  32 
:N.  Y.St.  Rep.  605;  ION.  Y.  Supp.  940;  Same  v.  Same,  32  N.  Y.  St. 
Hep.  608;  10  N.  Y.  Supp.  948. 

«  Ante,  §  6.  ' 

'  Western  Union  Tel.  Co.  v.  Alabama  State  Board  of  Assessment,  132 
U.  S.  472;  s.  c,  33  L.  ed.  409;  30  Am.  &  Eng.  Corp  Cas.  583;  2  Inters. 
Com.  Rep.  726;  10  Sup.  Ct.  Rep.  161. 
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average  yearly  cash  receipts,  is  broken  by  the  com- 
pany when  it  has  leased  its  line,  and  when  the  com- 
pany which  has  acquired  the  lease  discontinues 
business  at  that  office/ 

1  Tufts  V.  Atlantic  Tel.  Co.,  151  Mass.  269;  s.  c,  23  N.  E.  Rep.  844. 


INDEX. 


ABBREVIATIONS, 

abbreviations  commonly  used  in  trade  affect  company  with  notice, 
§367. 

ABUTTING  0WNEB8, 

right  of,  to  enjoin  use  of  street  by  electrical  railway  company,  §  34. 
by  telegraph  company,  §  34,  p.  44,  note  1. 

ACQUIESCENCE, 

land-owner  may  release  damages  for  appropriation  by  bis  ac- 
quiescence, §  24. 

ACTION, 

whether  ex  contractu  or  ex  delicto  against  telegraph  company,  §  146. 
commencement  of,  equivalent  to  a  notice  in  writing  of  a  claim  for 

damages,  §  256. 
by  addressee  for  non-delivery,  §  426. 

ACnON  OVER, 

by  sender  of  message  for  damages  sustained  by  the  receiver  and  re- 
covered from  company,  §  437. 

ADDRESSEE, 

of  message,  not  bound  by  stipulation  as  to  time  for  presenting 

claim  for  damages,  §  251. 
action  by,  for  non-delivery,  §  426. 
must  sue  in  tort,  f448. 
when  may  sue  for  mistake,  delay,  non-delivery,  etc.,  §  427  et  seq. 

See  also  Parties. 

ADMISSIONS, 

content*  of  telegrams,  when  admissible  on  the  footing  of  admis- 
sions, §  500. 

AFFIRMATIVE  ACTION, 

lots  of  profits  in  case  of  errors  in  transmitting  messages  ordering 
affirmative  action,  §  339. 
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AGENCY, 

agent  of  telegraph  company  cannot  delegate  authority,  etc.,  f  146. 
misprision  of  agent  of  telegraph  company  who  is  also  agent  of  an 

express  company,  §  146. 
telegraph  company  not  liable  for  remote  frauds  following  negli- 
gence of  its  agents,  §  148. 
telegraph  company  not  bound  for  mistake  of  agent  in  correcting 

erroneous  message,  §  152. 
when  oral  promise  of  agent  not  a  waiver  of  written  notice  of  claim 

for  damages,  §  253.  , 

notice  of  claim  for  damages  must  be  delivered  to  an  authorized 

agent,  §  254. 
mere  operator  no  authority  to  receive  notice  of  claim  for  damages, 

§254. 
circumstances  under  which  clerk  has  such  authority,  §  254. 
circumstances  under  which  claim  properly  made  to  attorney,  §  354. 
properly  made  to  agent  on  duty  at  a  station,  §  254. 
no  mutual  agency  between  connecting  lines  of  telegraph,  f  262. 
implied  authority  of  hotel  clerk  to  receive  a  dispatch  for  a  guest, 

§289. 
English  rule  that  addressee  may  sue  where  sender  is  his  agent, 

§§  425,  433. 
when  sender  of  message  is  agent  of  a  third  person  his  principal 

may  sue,  §  431. 

although  may  be  an  undisclosed  principal,  §  432. 
so,  where  the  sender  is  the  agent  of  the  addressee,  §§  425,  433. 
broker  transmitting  message  in  bis  own  name  for  principal  and 

suing  in  his  own  name,  §  434. 
importance  of  telegraph  company  having  notice  in  case  of  agencft 
§436. 

effect  of  stipulation  declaring  connecting  line  the  agent  of  the 
sender,  §  442. 

view  that  telegraph  company  is  not  agent  of  sender  of  messages,- 
§§  480,  481. 

weight  of  American  doctrine  to  the  contrary,  §  482. 
ratification  of  such  agency,  §  483. 

ratification  of  agency  of  sender  of  telegraph  message,  §  483. 

ALLEGATA  ET  PROBATA, 

servant  averring  one  kind  of  negligence  and  recovering  on  anottier 

§94. 
pleading  one  kind  of  damages  and  recovering  on  another,  §  404. 

what  plaintiff  must  aver  and  prove  in  action  against  telegraph  co 
pany,  §  449. 

allegation  of  delivery  of  message  for  transmission  in  Marcti,  ai 
proof  that  it  was  in  January,  §  455. 

ALLEYS.    See  Highways. 


(AltKBICAX  RULE, 

eMag  rig^t  at  Kdos  to  tk«  tMitmtt  ol  a  MJqtnpkto  nwansvi 
{  436  d  Mf.    See  PiATm. 

NSAS. 
•UtBi«  of,  giving  petidt;  •gmiiwt  telegnpli  conpuy  (or  dlmriu- 

Inatioo  does  not  inrlude  ne^U^enoe.  $  163. 
OClATKD  PRESS. 

futunissloii  of  llbeloug  musage  to,  is  k  puliltcatlon.  f  tOO. 
Hablp  for  tranemittiug  libelous  ro«8Mg«.  $  ISO. 

Assumpsit. 

theoiy  that  tbe  addressee  of  a  ine«MC«  canoul  «uo  lii  Bwump«ll, 
{430. 
jklTACHMENT, 

daroageg  asainei  telegraph  mrapaniee  (or  low  of  .ii)portiiiJliy  to 
_  8»ve  debt  by  attacbmeat,  §  329. 

ATTORNEY. 

anlfaortty  of,  to  receive  notice  of  clatm  for  damageii,  I  iM. 
AOTHENTICITY, 

of  telegrapb  messagee,  how  proved,  §  -1118, 
BAD   FAITH, 

Btatat«8  giving  penalties  against  telegrapb  uoiiipaiili-H  for  bail  (iltb 

In  dlscbargtag  their  public  duty,  $  11(7  el  "9- 
bad  faith  not  excused  bv  Btipulatlon  for  rcpnatlng  talograpb  inc«- 
Mge,  S  223. 
AD  WEATHER, 

delay  lu  trautitnlttiiig  oieBeage  cauKcd  b>  ubaiigtng  roiid- In  oon*v- 

quenoe  of  bad  weather,  i  .104. 
RQAIX, 

lose  of,  as  an  element  of  damages,  i  343.    Sec  also  Pitoi'iT*. 
BLL  TELEPHONE, 

blatocy  of  tbe  patenla  of  ibe  iDTeotlon  of  Alesandar  Graham  B«ll, 
§  102. 
OARD  OF  ELECTTRICAL  CONTROL, 

t>  (be  Sew  Yort  board  vt  eloctrloaJ  cootrul,  (  61. 
EAKING. 
of  electrical  wiiv,  extent  of  danger  to  be  approbcndwl  tniat,  |  W, 


right  of  telegrapb  oo(npaal«a  taazt«od  their  11dm  upon   laienut* 

bridge*  over  navigable  waUra,  f  11. 
SOREK. 

loM  by  a  broker  a«  an  cl«»ni(  uf  duHffaa.  tf  *«.  >W- 

m*r  •»"  In  bit  own  nane  wbcra  ba  tiaaHiUa  mtmmgft  l»  Ui  ow» 

mame  for  hb  prtodpal,  f  4H. 
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"BUCKET  SHOPS," 

telegraph  companies  not  bound  to  furnUh  market  quotations  to, 
§  145. 

BURDEN  OF  PROOF, 

effect  of  stipuliitions  in  message  blanks  as  to  repeating  on  the  bur- 
den of  proof,  §§  221,  222. 

whether  shifted  by  a  stipulation  in  teleg^ph  message  blank  against 
UabUity,  §  277. 

as  to  free  delivery  limits  of  telegraph  company,  §  282. 

upon  the  plaintiff  to  show  the  amount  of  his  damage,  §  403. 

CABLE, 

telegraph  companies  may  not  obstruct  nayigation  by  sub-aqueous 
cable,  §  12. 

CATTLE, 

damages  for  loss  of  weight  of  cattle  pending  delay,  §  344. 
CERTAINTY, 

in  proposition  and  acceptance  to  make  a  contract,  §  479. 

CIPHER  DISPATCHES, 

application  of  rule  in  Hadley  v.  Baxendale  to  unintelligible  or  cipher 
dispatches,  §  357  et  seq. 
nominal  damages  only,  recoverable  in  such  cases,  §  358. 
reasons  of  this  rule,  §  359. 
rule  applicable  to  unintelligible   dispatches,  though    not   in 

cipher,  §  360. 
an  English  case  illustrating  the  rule,  §  361. 
a  Canadian  case  in  illustration,  §  362. 
American  cases  in  illustration,  §  363. 
necessity  of  communicating  information  of  the  importance  of  the 

message,  §§  364,  365,  366. 
sufficient  that  the  company  is  put  on  inquiry,  §  365. 
instances  of    dispatches  sufficiently  disclosing  their  importance, 

§§  367,  368. 
company  bound  to  notice  abbreviations  in  common  use  in  trade, 

§367. 
no  distinction  between  non-delivery  and  mistake  in  delivering  a 

cipher  dispatch,  §  369. 
stipulation  in  message  blanks  as  to  cipher  or  obscure  messages, 

§370. 
cases  which  deny  any  distinction  between  cipher  and  other  dis- 
patches in  respect  of  the  measure  of  damages,  §  372. 
exemplary  damages  for  the  non-delivery  of    cipher  dispatches, 

§373. 
unintelligible  dispatches  subject  to  parol  explanation,  §  374. 

CIPHERS, 

injunction  against  the  use  of  ciphers  employed  in  private  trade 
§517. 
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CIRCUMSTANTIAL  EVIDEXCE, 

telegnphic  mesnge,  whca  a  link  in  circumstantial  <^ain«  §  4^. 

CLADfS  FOB  DAMAGES. 

Btipnlations  in  mtasMgt  blanks  limiting  time  and  manner  of  pre- 
senting claims  for  damages,  H  245-id6. 

soch  stipulations,  when  deemed  reasonable,  $$  245,  246. 

limitation  of  siztjr  days  not  unreasonable,  $  i47. 

validity  of  limiution  of  less  than  sixty  days,  $  348. 

circumstances  under  which  such  limitation  too  short,  §  249. 

thirty  days'  limitation  with  knowledge  of  loss  sumcient,  §  250. 

whether  stipulation  applicable  to  actions  for  statutory  penal- 
ties, §  251. 

apply  only  in  cases  where  the  message  is  actually  sent,  §  252. 

what  not  a  waiver  of  written  notice,  §  253. 

notice  must  be  delivered  to  an  authorized  agent,  §  254. 

when  the  limitation  begins  to  run,  §  255. 

commencement  of  action  equivalent  to  notice  in  writing,  §  256. 
reasonableness  of  stipulations  in  telegiaph  message  blanks  as  to 
time  and  manner  of  presenting  claims  for  damages,  §§  245-256. 

CLAIM  OF  INDEMNITY, 

evidence  that  claim  of  indemnity  has  been  duly  made  by  telegraph 
company,  §  462. 
parol  evidence  of  the  contents  of  such  claim,  §  463. 

CLERK, 

validity  of  notice  of  claim  for  damages  when  made  to  a  clerk,  §  254. 

COMMISSIONS, 

loss  of,  as  an  element  of  damages,  §§  349,  350. 
loss  on  commissions  of  sales  as  an  element  of  damases,  §  363.    Sec 
Profits. 

COMMON  CARRIERS, 

telephone  companies  are  not,  §  103. 
telegraph  companies  are  not,  §  137. 

reasons  for  distinguishing  their  liability  from  that  of  common 

carriers,  §  138. 
remote  analogy  to  common  carriers,  §  139. 
exceptional  rule  as  to  conditions  in  bills  of  lading  limiting  liability, 

§210. 
stipulation  in  contracts  of  shipment  as  to  time  for  presenting  clalmM 

for  damages,  §  246,  note, 
rule  of  liability  in  case  of  loss  of  goods  by  connecting  lines,  f  TUM. 
of  stipulation  against  liability  upon  burden  of  proof  of  negligence 
f  279. 

COMMON  CARRIER  OF  NEWS, 

telephone  companies  said  to  be,  f  103. 

COMPI^INT.    See  Pleading. 
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CONDEMNATION  OP  LAND, 

for  telegraph  and  other  electrical  companies,  §§  2, 17-24. 
whether  telegraph  lines  on  highways  an  additional  servitude,  §  18. 

how,  as  to  lines  constructed  on  railroad  company ^s  right  of 
way,  §  19. 

right  of  railway  company  to  compensation  from  telegraph  com- 
pany in  such  cases,  §  20. 
construction  of  a  statutory  power  to  pass  under  a  railroad,  §  21. 
additional  burdens  on  the  fee  by  electrical  companies,  §  22. 
requisites  of  petition  to  condemn,  §  23. 
release  of  damages  by  acquiescence,  §  24. 

CONDUCTION, 

the  danger  of  conduction  or  leakage  in  electrical  interferences  dis- 
cussed, §  50. 

CONFINEMENT, 

damages  consisting  of  mental  suffering  in  cases  of  failure  to  de- 
liver message  relating  to  females  about  to  be  confined,  §§  389. 390, 
391,  392. 

CONNECTICUT, 

statute  of,  committing  regulation  of  electrical  companies  to  munici- 
pal corporations,  §  56. 

statute  of,  authorizing  use  of  roads  and  streets  by  these  companies, 
§69. 

CONNECTING  LINES, 

stipulations  as  to  repeating  release  liability  for  mistakes  of  con- 
necting lines,  §  233. 
but  do  not  exonerate  the  connecting  lines  themselves,  §  234. 
statutory  obligation  to  forward  dispatches  delivered  by  connecting 

lines,  §  261. 
not  liable  for  default  of  connecting  line,  §  262. 
may  stipulate  against  liability  for  defaults  of  connecting  line,  §  263. 
may  become  so  liable  by  contract,  §  264. 

reasonableness  of  particular  regulations  as  to  connecting  lines,  §  265. 
evidence  of  negligence  where  dispatch  received  from  connecting 

line,  §  266. 
illustration:    negligence  of  connecting  line:    change  of  address, 

§267. 
company  receiving  message  from  connecting  line  cannot  avail  itself 

of  conditions  in  message  blank,  §  268. 
parties  to  actions  in  case  of  refusal  of  connecting  lines  to  forward 

dispatches,  §  442. 
when  the  leasing  of  a  line  is  a  breach  of  a  contract  for  continuous 

business,  §  521. 

CONSEQUENTIAL  DAMAGES, 
must  be  alleged  and  proved,  §  402. 
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CONSTITUTIONAL  LAW, 

statutes  reqairing  telegraph  wires  to  be  put  under  ground  not  un- 
constitutional, §  32. 
telephone  companies  subject  to  public  regulation,  §  104. 

although  using  United  States  patent,  §  105.    See  also  Eminent 
Domain;  Interstate  Commerce. 

CONTRACT, 

whether  action  ex  contractu  or  ex  ddicto  against  telegraph  company, 

§146. 
stipulations  on  messages  a  part  of  the  contract,  §  207. 
telegraph  companies  may  become  liable  for  defaults  of  connecting 

lines  by  contract,  §  264. 
loss  of  profits  on  intended  but  not  completed  contracts  as  an  ele- 
ment of  damages,  352. 
binding,  when  letter  of  acc^tance  is  posted,  §  477. 

view  that  there  is  no  contract  until  letter  of  acceptance  re- 
ceived, §  477,  note, 
contract  complete  in  any  view  when  letter  actually  arrive!<,. 
§477. 
immateriality  of  acceptance  communicated  by  a  stranger,  §  470. 
leasing  of  telegraph  line,  when  breach  of  a  contract  for  continuous- 
business,  §  521. 

CONTRACTS  BY  TELEGRAPH, 

validity  and  effect  of  contracts  by  telegraph,  §§  475-487. 

validity  of  contract  by  telegraph,  §  475. 

telegram  a  memorandum  under  statute  of  frauds,  §  476. 

when  offer  deemed  to  have  been  accepted,  §  477. 

place  of  contract:    offer  in  one  State,  acceptance  in  another,  §  478.. 

certainty  in  the  proposition  and  acceptance,  §  470. 

view  that  the  company  is  not  the  agent  of  the  sender,  §  480. 

the  same  view  in  an  American  court.  §  481. 

weight  of  the  American  doctrine  to  the  contrary,  §  482. 

ratification  of  such  agency,  §  483. 

rights  of  sender  of  message  against  company  in  such  a  case^ 
§484. 

illustration :  sender  must  fulfill  order  as  delivered,  and  seek  re- 
course of  the  telegraph  company,  §  485. 

another  illustration,  §  486. 

a  qualification  of  this  rule,  §  487. 

CONTRIBUTION, 

distinctions  between  non-feasance  and  misfeasance  in  respect  of 
contribution  for  damages  for  negligence,  §  81. 

CONTRIBUTORY  NEGLIGENCE, 

of  servant,  master  not  liable,  §  01. 

not  contributory  negligence  for  receiver  of  message  to  omit  re- 
peating, §  237. 

(31) 
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CONTRIBUTORY  NEGLIGENCE— Ccntitiued. 

case  where  |)laintiff  exonerated  from  charge  of  contribtitory  negli- 
gence, §  411. 

duty  of  plaintiff  to  avert  damage  on  discovering  failure  of  com- 
pany, §§  410,  411,  412. 

when  not  bound  to  notify  company  of  its  error,  §  413. 

plaintiff  not  bound  to  invest  further  money  to  escape  loss,  §  415. 

further  as  to  contributory  negligepce  of  the  sender,  §  416. 

contributory  negligence  of  the  person  addressed,  §  417.  See  also 
Negligence. 

COPY, 

proof  that  it  is  a  correct  transcript  necessary  to  its  admission  as 
evidence,  §  498. 

CORPORATION, 

for  a  gas  company  to  own  an  electric  light  company  a  fraud  on  the 

law,  §  38. 
liability  for  damages  of  private  corporations  owning  public  works, 

§63. 

CORRESPONDENCE, 

between  telegraph  operators,  admissibility  of,  in  actions  for  dam- 
ages, §  459. 

COST, 

right  to  recovery  of  cost  of  sending  message,  §  331. 

COURT  AND  JURY.    See  Law  and  Fact. 

CUSTOM, 

of  stock  dealers  to  weigh  cattle  at  daylight — effect  upon  question  of 

damages,  §  344. 
■of  doctor,  not  to  visit  patient  without  prepayment,  inadmissible  as 
evidence,  §  460. 

CrUSTOM  OF  THE  REALM, 

basis  of  the  common  law  rule  respecting  common  carriers,  §  137. 

CUSTOMER, 

of  telegraph  company,  bound  to  know  its  rules,  §  210. 
unsoundness  of  this  view  suggested,  §  212. 
bound  by  rules  of  whose  existence  he  has  knowledge,  §  213. 

DAKOTA, 

statute  of,  authorizing  use  of  roads  and  streets  by  these  companies. 
§59. 
DAMAGES, 

Bule  in  Hadley  v.  Bazendale: — 

the  measure  of  damages  governed  by  general  rules,  §  310. 

rule  in  Hadley  v.  Baxendale:  damages  in  contemplation  of  the  par- 
ties, §  311. 

that  rule  as  explained  in  a  leading  case  in  New  York,  §  312. 

special  circumstances  must  be  communicated  to  the  company, 
§313. 
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I  DAMAGES— CoDtiiiued. 

EogliBli  cnses  la  illualratlon  of  the  riile,  S  314. 
u;;eDls  vtlio  reuelve  dUpntcbee  for  trans  mission  ni't;  agents  to  re- 
ceive such  Information,  i  315. 
concluBlons  Rowlag  trom  tlieee  rules,  J  3IG. 
J^oiimalt  and  BemoU  Damages:— 

oDly  direct  or  proxiniaUi  damages  recoverable,  $  31S. 

damages  due  to  the  operation  of  hu  inteiTeultig  l-uum;,  %  Hlfi. 

intcrveDlag  fraud  of  a  third  person,  §  'A-Hi. 

non-delivery  of  ue^saKe  asking  for  Infonnallou,  §  321. 

error  in  message  notitylog  date  of  triul  u(  a  muse,  %  323. 

non- deli  very  of  a  tncasagc  requesting  pnatponeineut  ot   u  jildlclHl 

tri»i,  $  323. 
olbcr  liuitiuices  of  damages  too  remote.  §  32-1. 
loss  of  fee  b)'  u  prutesslODal  luan.  |  326. 
losing  a  cbance  of  obtaining  empluynieut,  S  32ii. 

plain  tiff,  tailing  to  obtain  cniploynieni:    rule  under  Indiunti 

statute,  §  327. 
Ibe  same  subject:  Nebraika  statute.  ^  328. 
lo«e  of  opportunity  to  save  debt  by  attachment,  {  32B. 
operator  fraudulently  witbboldtng  mewige  announcing  failure  of 

bank,  $  330. 
rlgbt  to  recover  the  cost  of  sending  message.  ^  331. 
I  Lo*a  of  PriifiU: — 

mistake  In  transmitting  meggage  ordering  sales  or  making  or  di- 
recting purchases,  $  335. 
mistakes  In  dispattbea  ordering  goods,  £  336. 
ordering  broker  to  buy  or  seU,  j  337. 

c  resulting  in  goods  being  sent  to  Ibe  wrong  piaee,  $.33S. 
F  instances  of  lotis  of  proflCa  wbere  dispatch  ordered  afllrmative 
loD,  f  33(1. 
«  arising  [rotii  mistakes  in  quoting  prlc««.  i  3J0. 
cases  In  llluslraliou,  {  341. 
di«pateb  quoting  pricet  sent  by  n  volunteer,  §  'H% 
damages  tor  delay  of  message  accepting  offer  of  sale,  $  343. 

illnstratiou :  loss  of  weight  of  cattle.  %  314. 
view  ibat  rule  Is  Inapplicable  where  object  U  speculatlou,  j  34». 
low  of  oerlalD  prollcs  recoverable,  $  340. 
loss  of  uncertain  and  contingent  proflia  uol,  $  346. 
application  of  this  principle,  %  347. 
Illustration  otlt.  $  348. 
further  illuitratlona,  i)  34D. 
further  11  lustrations,  \  350. 
amodlllcd  holding,  i?,h\. 

loaa  of  proUtt  un  Intended  but  not  completed  contracU,  %  8G3. 
no  damages  under  Illegal  contracts :  option  deals,  f  8A3. 
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DAMAGES— Continued. 

Cipher  and  Unintelligible  Dispatches: 

application  of  the  rule  in  JSddley  v.  Baxendale  to  unintelligible  dis- 
patches, §  357. 

in  case  of  cipher  or  unintelligible  messages,  nominal  damages 
only,  §  358. 

reasons  adduced  in  support  of  this  rule,  §  359. 

rule  applicable  to  unintelligible  dispatches,  though  not  in  ciplier, 
§360. 

an  English  case  illustrating  this  rule,  §  361. 

a  Canadian  case  illustrating  this  rule,  §  362. 

American  cases  illustrating  it,  §  363. 
extrinsic  information  of  the  importance  of  the  message,  §  364. 
sufficient  that  the  company  is  put  upon  inquiry,  §  365. 
general  information  sufficient,  §  366. 

instances  of  c'ispatches  sufficiently  disclosing  the  nature  and 
importance  of  the  transaction,  §  367. 

further  illustration,  §  368. 
no  distinction  between  non-delivery  and  mistake,  §  369. 
stipulation  in  message  blanks,  §  370. 
stipulation  as  to  repeating,  §  371. 
cases  which  deny  that  there  is  any  distinction  between  cipher  and 

other  dispatches  in  respect  of  the  measure  of  damages,  §  372. 
exemplary  damages  for  the  non-delivery  of   cipher   dispatches, 
§373. 

unintelligible  dispatches  subject  to  parol  explanation,  §  374. 
evidence  that  agent  had  information  of  nature  of  message,  §  375. 

Injury  to  the  Feelings: — 

damages  given  for  injury  to  feelings  alone,  §  378. 

judicial  observations  in  support  of  this  view,  §  379. 

illustrations,  §  380. 

rule  clearer  where  the  mental  is  coupled  with  the  physical  pain, 

§381. 
not  given  as  exemplary  damages,  382. 

illustrations,  §  383. 
view  that  no  damages  can  be  given  for  mere  mental  anguish,  §  384. 
husband  cannot  recover  for  injury  to  his  own  feelings  where  the 

action  is  for  an  injury  to  the  wife,  §  385. 
the  company  must  be  apprised  of  the  special  circumstances,  §  386. 
further  of  this  subject,  §  387. 

further  views  as  to  the  measure  of  damages  in  such  cases,  §  388. 
failure  to  deliver  a  telegram  calling  a  physician  in  a  case  of  con- 
finement, §  389. 
difference  between  quantity  of  pain  suffered  and  quantity  which 

would  have  been  suffered,  §  390. 
what  if  the  doctor  could  not  have  reached  the  patient  in  any 
event,  §  391. 
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AM  AGES— Coutiaucd . 
damages  for  failure  c>I  busband  to  attead  bis  wUe  In  <'nae  o(  con- 

ftii«ment,  ^zai. 
iinantum  ot  damages  for  nieulal  Buffering,  §  303. 
ilriBWory  Fault  of  Plaintiff:— 
dutj  of  tbe  person  damajced,  on  disco'vering  tbe  failure  ol  tbe  oom- 

puif  to  perform  its  dulj',  ^  410. 
bow  damages  affected  by  eubsequent  action  of  plaintlR.  $  4)1. 
case  where  tbe  plaiDtUf  was  exonerated  from  cbarge  of  sub- 
sequent neglixence,  ^  412. 
when  not  bouud  to  notify  company  of  error,  §  413. 
TeseUlog  and  cbarglDg  compaoy  witb  difference,  $  411. 
plaintiff  not  bound  to  InveH  turtber  money,  $  415. 
conttlbniory  negligence  of  tbe  sender,  {i  416. 

eoDtribulory  negligence  of  the  pereoa  receiving  the  message,  5  417. 
t$eellaneotis  Holdingi: — 
exemplary  damagef,  wben  given,  §  39S. 
floanctal  condition  ol  sender, 's  309. 
a  cote  where  '■  liberal  damages  were  allowed,"  S  400. 
damages  under  tbe  Wisconsin  statute,  §  401. 
special  damages  must  be  alleged  and  proved,  i  402. 
further  m  to  proof  of  damages,  $  403. 
damages  for  malicious  Injury  to  teli>grapb  line.  §  14. 
release  of  damages  for  appropriation  of  land  by  acquieseanoe  of 

tbe  land-owner.  §  24. 
damages  not  recoverable  for  delay  In  transmitting  messages  unless 

delay  prejudicial,  $  303. 
petition    should    allege    wbelber  exemplary   or  actual  damages 

claimed— Texas,  J  4411. 
evidence  on  qneeiion  of  damages  In  actions  against  telegraph  com- 
panies, i  461. 
petition  in  action  against  telegraph  company  claiming  Saniages  for 

mental  suffering,  §  45J. 
example  ot  a  petition  bad  because  damages  too  remote,  {  453. 
aaillug  in  tbe  same  action  a  claim  for  a  statutory  penalty  and  a 

claim  for  dniiiagct^,  §  4M. 
.HNUU  ABSQUE  INJURIA, 
no  reeovery  lor  delay  In  dcliverlog  telegraph  message  uiilvss  It  cause 

damage.  $  303. 
.TE, 
mpulatloni  aa  to  repeating  moasagea  do  not  apply  to  the  date, }  340. 
allegailoD  of  delivery  of  maaaage  Inr  transmission  In  March,  and 

proof  tbat  It  was  In  January,  S  4&S. 
lEAD"  W1BB8, 
Injury  to  workmen  by  "live"  wtrv«  sagging  upon— liability,  {  03. 
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DECLARATIOXS, 

exffrtaiomi  mtgrnisring  waenial  foString,  admissible  in  e¥i«ienee, 

.    §440. 

opiBk>n  <4  broker,  wbeii  not  admissible  on  qnestloii  of  damtges, 

I  440. 
of  wife  in  form  of  telegraph  messages,  vben  not  admiaeible  agaioit 

bittbaiid,  $  4d2,  note  4.    See  also  Fxxadesg. 

DZDUCnOX  FBOM  PAY, 

of  operator — erideoee  of  negtigence,  f  461. 

DEGREE  OF  CABE, 

telegraph  compaoj  liable  for  a  high  degree  of  care,  skill  and  dili- 
genee,  ^  141.    See  alto  Negligence. 

DEGBEE  OF  SKILL. 

telegraph  compaoj  liable  for  a  high  degree  of  care,  skill  aod  dill- 
gence,  ^  141.    See  also  Negligence. 

DELAY, 

stipalatiob  as  to  repeating  does  not  excuse  delay,  §  228. 

prodncd  by  negligence  of  connecting  line,  no  liatiliry,  §  267. 

in  deliT^ring  message  ordering  affirmative  action — damages,  $  339. 

damages  for  delay  of  message  accepting  offer  of  sale,  §  343. 

geoeral  view  as  to  liability  for  delay,  f  295. 

rule  as  to  urgent  mes%agef.  §  206. 

what  disclosures  sufficit-nt.  §  207. 

what  delay  evidence  of  negligence,  §  208. 

receptirm  at  small  station :  transmission  through  repe^iting  offices, 

§  20fi. 
qvLPhtUm  how  affected  by  the   hours  of  closing  company's  office, 

§300. 
what  excuses  insufficient,  §  301. 

whether  plaintiff  injured  by  the  delay  a  question  for  the  jury,  §30*2. 
no  recovery  of  damages  unless  delay  prejudicial,  §  303. 
delay  by  changing  route  in  consequence  of  bad  weather,  §  304. 

DELIVERY, 

stipulation  as  to  repeating  does  not  excuse  non-delivery,  §§  228,229. 
of  telegraphic  message  not  proved  by  producing  reply,  §  501.    See 
also  Non-Delivery. 

DEMURRER, 

instance  of  petition  demurrable  because  the  damages  too  remote, 
§453. 

DILIGENCE, 

telegraph  company  liable  for  a  high  degree  of  care,  skill  and  dili- 
gence, §  141. 

DISCRIMINATION, 

statutes  requiring  telegraph  companies  to  transmit  dispatches  in  the 
order  in  which  received,  §  157  et  seq. 
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DRAW-SPAN, 

telegraph  line  not  allowed  to  interfere  with,  §  12. 

DRIVER, 

negligence  of  driver  not  imputable  to  passenger,  §  74. 

EASEMENT.    See  Servitude. 

EIGHT  DAYS, 

delay  in  delivering  message  evidence  of  negligence,  §  29S. 

ELECTRIC  LIGHT, 

who  may  question  electric  light  privilege  granted  by  municipal 

corporation,  §  41. 
power  of  municipal  corporation  to  own  an  electric  light  plant,  §  53* 

ELECTRIC  LIGHT  COMPANY, 

injury  to  worlsmen  through  negligently  turning  on  the  current  while 
trimming  lamp,  §  92. 

ELECTRIC  LIGHT  PLANT, 
classed  as  real  property,  §  504. 
subject  to  lien  of  material-men,  §  516. 
power  of  municipal  corporation  to  own,  §  53. 

ELECTRIC  RAILWAYS, 

not  an  additional  servitude  on  the  fee,  §  22. 

power  of  municipal  corporations  to  grant  the  use  of  their  streets  for^ 
§26. 
injunction  against  such  use  by  abutting  property  owners,  §  27» 
charter  power  to  authorize  use  of  electricity  as  a  motive  power  for 

street  railways,  §  42. 
electric  railway  trains  frightening  horses — liability,  §  84. 

ELECTRICAL  COMPANIES, 

on  what  grounds  liable  for  negligence,  §  64. 
whether  a  quasi  insurer,  §  65. 
theory  of  land-owner  collecting  dangerous  agencies  on  hisland, 

§65. 
bound  to  reasonable  care  in  proportion  to  danger  of  mischief,. 

§66. 
how  far  liable  on  the  theory  of  trespass,  §  67. 
liability  under  civil  code  of  Louisiana,  §  68. 

ELECTRICAL  SUBWAYS, 

constitutionality  of  statutes  requiring  telegraph  wires  to  be  put  un- 
der ground,  §  32. 

ELEVATED  RAILROADS, 

right  of  telegraph  companies  to  extend  their  lines  along,  §  3. 

ELEVATOR, 

injury  to  servant  through  breaking  of  elevator  of  electric  light  tower 
-A^liability,  §  95. 

EMINENT  DOMAIN,  ' 

telegraph  companies  may  take  land  for  stations,  §  2,  p.  4.    See  Con- 
demnation OF  Land. 
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ENGLISH  RULE, 

denying  right  of  action  to  addressee,  §  422  et  seq, 

comments  upon  tlie  unsoundness  and  injustice  of  this  rule,  §  424. 
exception  where  the  sender  is  agent  of  the  addressee,  §  425. 

ERROR, 

in  message  notifying  a  party  of  the  date  of  trial  of  a  cause,  §  322. 
when  party  not  bound  to  notify  telegraph  company  of  its  error, 
§  413. 

ESTOPPEL, 

sender  of  message  estopped  from  denying  assent  to  stipulations  con- 
tained in  it,  §  207. 

EVIDENCE, 

certain  evidentiary  matters  in  actions  for  damages  for  negligence  in 

the  use  of  streets,  highways  and  navigations,  §  85. 
admissibility  of  telephonic  communications  in  evidence,  §  121. 
conversations  received  through  a  public  telephone  operator, 

§  122. 
where  the  voice  of  the  speaker  is  not  recognized,  §  123. 
of  answers  of  persons  called  up  where  voice  not  recognized, 

§  124. 
reasons  for  holding  such  testimony  admissible,  §  125. 
proof  of  knowledge  of  regulation  limiting  liability  of  telegraph 

company,  §  206, 
of  knowledge  and  assent  to  stipulations  in  message  blanks,  §§206- 

213. 
printed  conditions  evidence  of  assent  of  sender,  §  208. 
of  a  place  being  the  office  of  a  telegraph  company — sign  over  the 

door,  §  470. 
view  that  notice  of  stipulation  in  message  blank   must  be  brought 

home  to  the  sender  by  evidence  aliunde,  §  210. 
effect  ns  evidence  of  stipulations  fn  message  blanks  as  to  repeating. 

§§221,222. 
evidence  of  gross  negligence  in  a  telegraph  company,  §  280. 
evidentiary  circumstances  rebutting  prima  facie  evidence  of   negli- 
gence in  a  telegraph  company,  §  281. 
statements  made  to  messenger  when  relevant  on  the  question  of 

negligence  in  delivering,  §  292. 
what  evidence  relevant  on  the  question  of  diligence  in  delivering 

message,  §  292. 
parol  explanation  of  unintelligible  or  cipher  dispatches,  §  374. 
evidence  that  agent  has  information  of  the  nature  of  the  message. 

§  375. 
proof  of  damages,  §  403.  ^ 

claiming  one  kind  of  damages  and  recovering  another,  §  404. 
declarations  of  agent  of  telegraph  company,  §458. 
admissibility  of  correspondence  between  telegraph  operators,  §  459. 
evidence  on  question  of  damages,  §  460. 
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EVIDENCE— ConiiDued. 

evidence  of  claim  of  indemnily  duly  made  of  telegrnith  couipaoj , 

parol  evidence,  cootents  of  such  claim,  $  461!, 
adDiiMiblllty  of  copy  of  telegraph  meesngti,  $  i6i. 
judlclttl  Doilce  not  laken  of  leletcmpb  Hoeg,  j  -JOTi. 
arcoadity  evldeuce.  conteots  of  telegram,  i  40»!, 
decIaratioDs  of  agents  of  lelegrapli  companies— ad misslbllUy  of.  In 

acttODB  tor  damages,  $  458.  . 

deduction  from  tbe  pay  of  operator  in  fault,  S  4CI. 
understanding  of  addressee  of  meaeage  as  to  its  contcuta.  i  4GI, 
reason  why  plaintiff's  brokers  did  nol  buy,  $  401. 
understanding  of  tbc  comeuES  of  a  telegraphic  messngc—evldencc 
of.  $  4111. 
TtUgrapli  fJitpalches  ai  Evidence: — 

relevancy  of  telegraphic  dispatches  aa  evidence.  S  4Q3. 
obllgntlon  of  the  telegraph  company  to  produce  the, 

prooess — their  lovioiablllly,  ^  403-. 
staiuiory  protection  of  such  messages,  $  4SI4, 
BUlHcleDL'y  In  the  deacrlptlon  In  the  subpiena  duett  ttctmt,  $  495. 
which  is  the   orlKlunl,  the   dispatch   as  sent,  or  the   dispatch  as  re- 
ceived, i  4\m. 
when  the  mi'ssuge  as  sent  Is  deemeil  the  orlglnnl,  §  41(7. 
proof  of  nutbenticlly.  S  4»S. 

presumption  that  the  message  aj  delivered  to  the  company  was  de- 
livered to  the  person  addressed,  $  499. 
UluBlrntlon,  f  500. 

delivery  not  proved  by  producing  reply,  ^  501. 
under  what  clrcumatancet  the  copy  is  admissible,  i  502. 

IIInsirnlLons,  $  ii03. 
when  oral  evidence  admissible,  it  S04. 

Uliutralion ;  secondary  evidence  ndmlssihle,  i  .V).'). 
when  parol  evidence  competent  without  notice  to  produce.  |i  MM]. 
baa  evidentiary  effect  of  a  letter,  $  GOT. 
notice  of  Injunction  by  telegram,  }  509. 

English  pracllce:  bow  such  notice  communlcalt'd  by  telegram 
and  duty  of  ^hurlff's  ulHcer  respecting  sanie,  $  oOD. 
I^TDENCE  OF  XKOLIOKNCK, 

when  the  happening  of  an  aocldeni  is  evidence  of  uugligence:  m 
a  loTUftur.  f  a73. 
idertaklng  and  falliii 
woe,  9  374. 
e  to  transmit,  $  273. 
•rror  in  transmlsslmi,  $  S71. 
how.  In  cuses  wliere  there  Is  a  stipulation  ugalnsi  liability  unless 

the  messugc  Is  repented,  i  277. 
looODgTUlty  of  these  holdings  pointed  out,  i  27t<. 
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EVIDENCE  OF  NEGLIGENCE— Continued.  ^ 

a  corresponding  divergence  of  opinion  in  the  case  of  common  car- 
rier?, §  279. 
what  circumstances  afford  evidence  of  **  gross  negligence,"  §  280. 
evidentiary  circumstances  rebutting  this  prima  facie  case,  §  281. 
burden  as  to  free  delivery  limits,  §  282.    See  also  Negligence. 

EXCEPllONS, 

special  exceptions  to  pleadings  in  actions  against  telegraph  compa- 
nies under  TexAS  system,  §  452. 

EXCLUSIVE  PRIVU^EGES, 

no  exclusive  privilege  conferred  upon  telegraph  companies  by  acts 
of  congress,  §  8. 

validity  of  State  grants  of  exclusive  privileges  to  telegraph  compa- 
nies, §  9. 

exclusive  privileges  in  such  companies  under  U.  S.  statutes,  §  10. 

struggles  between  electrical  companies  for  the  exclusive  use  of  the 
str#»ets,  §§  37,  38,  39. 

charter  power  of  control  does  not  extend  to  the  granting  of  ex- 
clusive privileges,  §  40. 

EXCUSES, 

for  delay  in  transmitting  messages,  §  301. 

EXEMPLARY  DAMAGES. 

when  not  recoverable  against  telegraph  companies,  §  373. 

given  as  punishment  merely,  §  381. 

damages  for  meutal  suffering  not  given  as  exemplary   damages, 

^  382. 
given  only  in  cases  of  wantonness,  malice,  etc.,  §  398. 
recovery  only  in  case  of  notice  of  special  circumstances  requiring 

urgency,  §  398. 

EXPRESSIONS, 

indicative  of  mental  suffering — admissibility,  §  460. 
FAILURE, 

to  transmit  message  altogether,  not  excused  by  stipulation  as  co  re- 
peating, §§  228,  229. 

stipulation  as  to  time  for  presenting  claim  for  damages  held  to  ap- 
ply only  where  the  message  is  actually  sent,  §  252. 

failure  to  transmit  telegraph  message,  evidence  of  negligence,  §  275. 
See  also  Non-Deliveky. 

FAILURE  OF  BANK, 

damages  for  withholding  message  announcing  failure  of  bank,  §330. 

FEELINGS.     See  Mental  Suffering. 

FEES, 

damages  for  loss  of  fees  by  professional  men  in  actions  against  tele- 
graph companies,  §§  325,  326. 


INDEX.  491 

FIN4a^CIAL  CONDITION, 
.    of  the  sender  of  a  telegraphic  message  as  an  element  of  damages, 
§399. 
of  telegraph  company  not  admissible  on  question  of  damages,  §  460. 

FIRE  ALARM  TELEGRAPH, 

company  liable  for  invading  private  property,  cutting  trees,  etc., 
§35. 

FLETCHER  v.  RYLANDS, 

doctrine  of,  applied  to  liability  of  electrical  companies,  §  65. 

**  FOLLOW  COPY," 

telegraph  company  bound  to  transmit  message  as  written,  §  151. 
not  liable  for  mistake  of  agent  in  correctins:  erroneoiA  message, 

§  162. 
not  bound  to  transmit  oral  message,  §  153. 

FOREIGN  CORPORATION, 

when  no  right  to  erect  poles  in  the  public  streets,  §  29. 

FORGED  MESSAGES, 

telegraph  companies  liable  for  transmitting,  §§  146, 147. 

FORM  OF  ACTION, 

whether  action  against  telegraph  company  in  contract  or  in  tort, 
§§  146,  448. 

FRAUD, 

telegraph  companies  not  liable  for  remote  frauds  consequent  on 
negligence  of  their  agents,  §  148. 

not  excused  by  stipulation  for  repeating  telegraph  message,  §  224. 

excused  by  stipulation  as  to  repeating  telegraph  message,  §  232. 

limitation  of  thirty  days  as  the  time  for  presenting  claim  for  dam- 
ages void  as  tending  to  fraud,  §  248. 

intervening  fraud  of  a  third  person  as  a  ground  of  damages  against 
a  telegraph  company,  §  320. 

damages  against  telegraph  companies  for  fraud  of  operator  in  with- 
holding message  announcing  failure  of  bank,  §  330. 

fraud  necessary  to  give  right  of  action  to  addressee  under  English 
rule,  §  422. 

FREE  DELIVERY, 

burden  of  proof  as  to  free  delivery,  limits  of  telegraph  company, 
§  282. 

FRIGHTENING  HORSES, 

electrical  trains  frightening  horses — jegligence— liability,  §  84. 

FUSIBLE  PLUG. 

device  for  severing  electric  wire  ia  case  of  excess  of  current  com- 
municated from  another  broken  wire,  §  50,  p.  67. 

GAS -PIPES, 

under-ground  gas-pipes  an  additional  servitude  on  the  fee,  §  22. 
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GROSS  NEGLIGENCE,  m 

DOt  excused  by  stipolation  for  repeating  telegraph  mesFage,  f  223. 

excused  by  stipulation  as  to  repeating  telegraph  message,  §  232. 

when  failure  to  transmit  dispatch  is,  §  275. 

what  circumstances  afford  evidence  of  gross  negligence  In  a  tele- 
graph company,  §  280. 

mutilation  of  telegraph  message  held  to  be,  §  280. 

what  mistakes  in  transmitting  sufficient  to  show  gross  negligence, 
§280. 

failure  of  telegraph  company  to  employ  careful  and  skillful  oper- 
ators held  to  be  ^oss  negligence,  §  280. 

GUY  WIRES, 

injuries  from— negligence — liability,  §  79. 

HADLEY  V.  BAXENDALE, 

rule  of  damages  in,  applicable  to  telegraph  companies,  §  311. 
application  of  rule  in  unintelligible  and  cipher  dispatbhes,  §  357  et 

seq, 
HEARSAY  EVIDENCE, 

rule  of,  excludes  reply  to  telegraph  message  as  evidence  of  con- 
tents of  first  message,  §  501 . 
HIGHWAYS, 

whether  telegraph  lines  an  additional  servitude  upon,  so  that  owner 
of  fee  entitled  to  further  compensation,  §  18. 

statutes  authorizing  the  use  of  roads  and  streets  by  telegrapb  and 
telephone  companies,  §  59. 

negligent  injuries  by  these  companies  in  the  use  of  streets,  high- 
ways and  navigation,  §§  70-85. 

power  of  municipal  corporations  to  grant  use  of  streets  to  electrical 
railways,  §  26. 

injunction  against  such  use  by  abutting  property  owner,  §  27. 

when  telegraph  poles  in  streets  a  public  nuisance,  §  28. 

liability  of  municipal  corporation  for  allowing  telegraph  poles  to 
be  erected  in  its  streets,  §  29. 

power  of  city  to  designate  the  streets  to  be  occupied,  §  30. 

power  of  city  to  remove,  §  31.      . 

constitutionality  of  statutes  requiring  wires  to  be  put  under  ground, 
§32. 

right  of  telephone  companies  to  erect  poles  in  the  streets  of  cities, 
§33. 

rights  of  abutting  propertv  owners,  §  34. 

invading  private  property — cutting  trees,  §  35. 

revocation  of  license  by  municipal  corporation,  §  36. 

struggles  by  these  companies  for  the  exclusive  use  of  the  streets,  §  37. 
plaintiff,  an  electric  light  company,  organized   by  a  gas-light 
company,  §  38. 

question  as  depending  upon  priority  of  occupancy,  §  39. 

charter  power  of  control  does  not  extend   to  the  granting   of  ex- 
clusive privileges,  §  40. 


HIOUWAYS— Conlinued. 

who  tiiny  qupstion  elcctilc  Ugbl  privilege  granted  by 

corpomlion,  $  4t. 
elmrter  power  to  autborixe  tlie  use  of  electricity  ae  a  motive  power 

liln-aye,  ^  4i. 
Injunction  by  lelepbone  comp&ny  ugalnsl  electric  railway  ci 
43. 

where  both  compHules  use  tlie  eartb  tor  a  return  c 
further  obserratione  on  tbis  subject,  £  15. 
tut  for  tbe  privilege  of  using  city  streets,  f  46. 
reKSODAbleoeaa  of  license  fee  for  uet 
municipal  control  as  to  ibe  mode  of  euependiog  or  laying  telegraph 

wlre«,  i  48. 
futility  of  alieinptE  at  stalulory  legislation,  |^  49. 
daiigero  to  be  provided  agaioet  by  eui-h  regulations,  $  50. 
New  York  board  ut  el(>clrlcal  cODtro],  ^  51. 
initndamus  to  compel  city  to  designate  placet  for  erecting  eleeirlc 

llglii  poles,  $52. 
power  of  municipal  oorporHtion  to  own  an  electric  light  plant,  j  53. 
stalulee  regulating  etectrlenl  companies,  $  54. 
authorizing  the  laylug  of  eucb  wires  under  ground,  j  55. 
cotrimittiog  the  subject  to  tbe  regulation  ol  municipal  cor- 
porations. S  50. 
statutes  and  municipal  regulations  authorizing  the  stringing  of 

wires  on  existing  poles,  $  57. 
statutes  restraining  Invasions  of  private  property,  §  58. 
statutes  authorising  the  use  ot  roads  and  streets  by  telegraph  aud 
telephone  companies,  ji  iJO.    See  also  Neulioknce. 
UOHSE  KACl.N'G. 

what  one  would  have  gained  on  a  horse  race,  not  an  elemeut  of 
damages.  $  347- 
HORSES. 

electrical  trains  (rlghtening  horses— negligence— liability,  f  84, 
HOTEL  CLEHK. 

implied  authority  ot  hotel  clerk  to  receive  a  dUpatch  lor  a  gueci, 

HUSBAND  AND  WIFE. 

no  damages  to  husband  In  action  lor  injury  to  wife,  i  385. 
damages  against  telegraph  company  for  failure  of  huabaod  to  at- 

lend  wltu  In  case  ot  cooflneaieDt,  j  392. 
husband  pulng  lor  wife  agalnil  telegraph  company  under  Texas 
code,  §  44:1. 
IDAHO, 

statutes  of,  punisbing  mAllcloua  treapasses  upon  polos  and  wires, 
i  13, p.  15. 
IDENTIFICATION. 

uf  tolegrnpb  uieuages  In  lubpcunas  ihtcw  Iseum,  }  498. 
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ILLEGAL  COXTKACTS, 

lo8s  of  profits  on  illegal  contracts  not  recoverable  against  telegraph 
companies,  §  353. 

ILLINOIS, 

statute  of,  authorizing  use  of  roads  and  streets  by  these  companies, 
§59. 

ILLITERATE  PERSONS, 

when  not  bound  by  stipulations  in  message  blanks  printed  in  small 
type,  §  208. 

IMPROPER  LANGUAGE, 

reguIatioD  against  use  of  telephone  for,  reasonable,  §  120. 

IMPUTED  NEGLIGENCE, 

negligence  of  driver  not  imputable  to  passenger,  §  74.    See  Neg- 
ligence. 

INDIANA, 

decisions  under  Indiana  statute  relative  to  regulation  of  telephone 

companies,  §  117. 
statute  of,  giving  penalty  for  bad  faith,  partiality  or  discrimination 
by  telegraph  companies  in  discharging  their  public  duties,  §  159. 
does  not  extend  to  cases  of  mere  negligence,  §  159. 
not  a  statute  of  liquidated  damages,  but  awards  a  penalty,  §  161. 
parties  to  actions  under  Indiana  statute  giving  penalty,  §  438. 
under  Indiana  statute  giving  special  damages,  §  439. 

INDUCTION, 

the  danger  of  atmospheric  induction  in  electrical  interferences  dis- 
cussed, §  50,  p.  64. 

INJUNCTION. 

by  abutting  property  owners  against  use  of  street  by  electric  rail- 
way company,  §  27. 
to  restrain  city  from  removing  electrical  poles  as  nuisances,  §  32. 
injunction  refused  against  compelling  telegraph   company  to  put 

wires  under  ground,  §  32. 
by  telephone  company  against  electric  railway  company,  §  43. 

where  both  companies  use  the  earth  for  a  return  circuit,  §§  44, 
45. 
denied,  to  compel  telegraph  company  to  furnish  stock  quotations  to 

a  *' bucket  shop,"  §  145. 
notice  of,  may  be  given  by  telegram,  §§  508,  509. 

how  such  notice  communicated  under  English  practice,  §  509. 
duty  of  sheriff's  offlcer  respecting  same,  §  509. 
against  the  use  of  telegraph  ciphers  employed  in  private  trade 
§517. 

INQUIRY, 

putting  company  on  inquiry  equivalent  to  notice,  §  365.    See  also 
Notice. 
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INSTRUcnoNS. 

when  properly  refused  becniiae  not  relevai 
jury  taow  iu^mioteil  aa  to  sutuioiy  obllgatioi 

la  the  order  received,  $  1IS2, 
In  RctiOTi«  Rgalnet  telegrapb  coiDpii,oiee — precedents  of,  §  470, 
UfSURKH, 

telegraph  company  not  liable  as,  $  139. 
INTERSTATE  COMllERCE, 

triegrnph  compuoies  as  iDBtruments  o(,  §  1. 

right  u(  telegraph  companies  to  extend  lines  upon  Interstate  bridge 

over  navigable  wstere,  J  11. 
how  lar  State  etatutee  giving  penalties  against  telegraph    com- 
panies apply  to  Interstate  messages,  ^i  164,  l^. 
when  municipal  and  State  taSHilou  an  Interference  nilli  !nler»luie 
commerce,  §  52it. 
INTERSTATE  LAW. 

StBte  itatiites  requiring  service  of  the  public  equally  wheru  cum- 
paui«a'  lineB  extend  Into  other  States,  $  112. 
State  regulation  of  Interstate  telepbone  ineesages  volil,  ;  113, 
offer  by  telegram  In  one  State  and  acceptance  In  nuotlier,  $  478. 
INVipLABILin'  OF  TELEGRAPH  MESSAGES, 

obllKatlim  of  telegraph  uumpany  to  produce  messages  under  legal 

process,  ijiiffS. 
■Inlutory  pniteotlon  of  tiiob  luussttgea,  ^  4!M. 
flttlHclency  of  tbeir  di'scripilon  tn  a  jubpreua  ducci  fcum,  i  405. 
JODICIAL  NOTICE, 

not  taken  of  telegrnpb  lines,  $  iGTt. 
KNOWLEDGE. 

proof  ot  knowledge  of  regulation  limiting  llabUil)'  of  telegraph 

eoupany,  J  20G. 
of  lose,  effect  of,  on  validity  of  limliailon  In  meiaage  biMik  oa  to 
time  of  presenting  claim  tor  daniaget,  $  350.    See  Notick. 
LAND, 

telegraph  companies  may  take  land  tor  Biaiions,  tr  3.  p.  4. 
damages  for  delay  ol  messairc  accepting  offer  lor  land,  i  34>l.    See 

CONPEMNATION  OK  I.ASU. 

LAND  OWNER, 

liable  for  collncliiig  duugurouii  agencies  on  hix  laud,  if  <tj. 
LAW  AND  FACT. 

whether  reijulslte  care  employed  by  telegraph  company  a  iiicslloD 

lor  a  jury, $  14^. 
whether  pUluiltf  Injured  by  ilt-luy  a  <iueMiun  tor  lltu  jur}-,  i  302. 
waiver  ot  atlpulallonB  as  to  rejieatlug  a  question  lor  a  jury,  i  £t1). 
ditlgcDcc  lo  (lellvarlog  mewagt,  whether  a  queatloa  uf  law  or  fact, 

i-m. 

caves  where  ruled  aa  a  quesiioci  uf  law,  i  388. 
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LAW  OF  PLACE, 

offer  by  telegram  in  one  State  and  acceptance  in  another,  §  478. 

LEASING, 

of  a  telegraph  line,  when  breach  of  a  contract  for  continuous  basi- 
ness,  §  521. 

LETTER, 

telegram  and  letter  have  the  same  evidentiary  effect,  §  507. 

LIBEL, 

telegraph  company  liable  for  transmitting  libelous  message,  §  150. 

LIBERAL  DAMAGES, 

instance  of  liberal  damages  against  a  telegraph  company ,  §  400.  See 
Damages. 

LICENSE, 

invalidity  of  State  license  tax  imposed  upon  telegraph  business, 
§7. 

ratification  of  license  to  telephone  company  by  municipal  corpora- 
tion, §  36. 

taxation  for  the  privilege  of  using  city  streets,  §§  46,  47. 

license  from  municipal  corporation,  no  defense  to  action  for  negli- 
gent injury,  §  71.    See  also  Taxation. 

LIENS.    See  Mechanics'  Liens. 

LIMITATION, 

of  time  for  presenting  claims  for  damages  §§  245-256. 

what  stipulations  deemed  reasonable  §§  245,  246. 

limitation  of  sixty  days  not  unreasonable,  §  247. 

validity  of  limitation  of  less  than  sixty  days,  §  248. 

circumstances  under  which  such  limitation  too  short,  §  249. 

thirty  days'  limitation  with  knowledge  of  loss  sufficient,  §  250. 

whether  such  limitations  applicable  in  actions  for  statutory  pen- 
alties, §  251. 

view  that  they  apply  only  in  cases  where  the  message  is  actu- 
ally sent,  §  252. 

what  is  a  waiver  of  a  written  notice  of  claim  for  damages, 
§253. 

such  notice  must  be  delivered  to  an  authorized  agent,  §  254. 

when  such  a  limitation  begins  to  run,  §  255. 

commencement  of  suit  equivalent  to  a  notice  in  writing,  §  256. 

LIQUIDATED  DAMAGES, 

Indiana  statute  against  partiality, discrimination,  etc.,  by  telegraph 
companies  not  a  statute  of  liquidated  damages,  but  awards  a 
penalty,  §  IGl.    See  Penalties;  Damages. 

*'LIVE"  WIRES, 

sagging  upon  ''  dead  "  wires— injury  to  servant,  §  93. 

LORD^S  DAY.    See  Sunday. 

LOSS, 

of  telegram,  proof  of,  to  let  in  secondary  evidence,  §  466. 
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liOSS  OF  WEIGHT, 

damages  for  loss  of  weight  of  cattle  pending  delay,  §  344. 

LOUISIANA, 

statute  of,  authorizing  use  of  roads  and  streets  by  telegraph  and 

telephone  companies,  §  59. 
liability  of  electrical  companies  for  negligent  injuries  under  civil 

code  of  Louisiana,  §  68. 

MAI^FEASANCE, 

necessary,  to  give  right  of  action  to  addressee  under  English  rule, 
§  323. 

MALICIOUS  MISCHIEF, 

statutes  punishing  malicious  trespasses  upon  telegraph  poles  and 

wires,  §  13. 
damages  for  cutting  telegraph  wires,  §  14. 

MANDAMUS, 

to  compel  city  to  designate  places  for  erecting  electric  light  poles, 

§  52. 
lies  to  compel  telephone  companies  to  serve  the  public  equally, 
§106. 
although  using  United  States  patents,  §  105. 
and  although  under  contract  not  to  do  so  with  parent  com- 
pany, §  107. 
pleadings  in  such  actions,  §  108. 
instance  of  a  responsive  answer,  §  108.      ^ 
lies  to  compel  telephone  companies  to  furnish  equal  facilties  to  tel- 
egraph companies,  §§  109, 110.     Contra,  §  111. 

MARKET  REPORTS, 

liability  for  furnishing  a  customer  incorrect  market  reports,  §  264. 
mistakes  by  telegraph  companies  in  furnishing  market  reports — 
damages,  §  340. 

MARYLAND, 

statute  of,  for  formation  of  telegraph  and  telephone  companies, 
§55. 
for  the  formation  of  electrical  companies,  $  56. 

MASTER  AND  SERVANT, 

negligent  injuries  by  these  companies  to  their  servants— liability, 
§§  89-95. 
no  liability  if  servant  injured  through  patent  defect  not  obvi- 
ously dangerous,  §  90. 
nor  if  injured  through  contributory  negligence,  §  91. 
liability  if  servant  inj tired  through  Begligence  io  turoing  on 

current,  §  92. 
or  if  **live''  wires  sag  upon  **dead**  wires,  §  93. 

(32) 
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MASTER  AND  SERVANT— Continued. 

averring  one  kind  of  negligence  and  recovering  upon  another, 

§94. 
injury  to  employee  by  working  elevator  of  electric  light  tower, 

§95. 

MATERIAL, 

telegraph  companies  may  take  material  for  posts,  piers,  stations, 
etc.,  §  2,  p.  4. 

MAXIMS, 

sic  utere  tuo  ut  alienum  non  laedas^  §  63. 

res  ipsa  loquitur,  §§  220,  273. 

causa  proxima,  non  remota  spectatur,  §§  72,  346. 

MECHANICS'  LIEN, 

electric  light  plant  subject  to,  §  516. 

MENTAL  SUFFERING, 

as  an  element  of  damages  against  telegraph  companies,  §  373. 

damages  against  telegraph  companies  for  injury  to  the  feelings 
alone,  §§  378,  379,  380. 

rule  clearer  where  mental  suffering  coupled  with  physical  pain, 
etc.,  §  381. 

damages  for  mental  suffering  not  given  on  the  theory  of  exemplary 
damages,  §  382. 

view  that  no  damages  can  be  given  for  mere  mental  anguish,  §  334. 

husband  cannot  recover  damages  for  injury  to  his  own  feelings  in 
an  action  for  a#  injury  to  his  wife,  §  385. 

rule  that  the  company  must  be  apprised  of  the  special  circum- 
stances, §  386. 

further  views  as  to  the  measure  of  damages  in  such  cases,  §  388. 

failure  to  deliver  a  telegram  calling  a  physician  in  a  case  of  con- 
finement, §  389. 

difference  between  quantity  of   pain  suffered    and  quantity 
which  would  have  been  suffered,  etc.,  §  390. 

what  if  the  doctor  would  not  have  reached  the  patient  in  any 
event,  §  391. 

damages  for  failure  of  husband  to  attend  his  wife  in  case  of  con- 
finement, §  392. 

quantum  of  damages  for  mental  suffering,  §  393. 

petition  in  action  against  telegraph  company  claiming  damages  for 
mental  suffering,  §  452. 

expressions  indicative  of — admissibility,  §  460.    , 

MESSAGE, 

telegraph  company  to  transmit  message  as  written,  §  151. 
stipulations  in  message  blanks  a  part  of  the  contract,  §§  207,  208, 
209. 


INDEX.  499 

MESSAGE— Continued . 

view  that  such  stipulations  must  be  brought  borne  to  sender  by 
evidence  aliunde^  §  210. 
when  copy  of,  admissible  in  evidence,  §  464. 
when  secondary  evidence  of  contents  of,  admissible,  §  466. 
a  good  memorandum  under  the  statute  of  frauds,  §  4)6. 
telegraph  messages  as  evidence,  §§  492-509. 

relevancy  of  telegraph  dispatches  as  evidence,  §  492. 
obligation  of  company  to  produce  messages  under  legal  process, 

§493. 
inviolability  of  telegraph  messages,  §§  493,  494. 
statutory  protection  of  such  messages,  §  494. 
sufficiency  of  description  in  subpcena  duces  tecum,  §  495. 
whether  the  original  is  the  dispatch  sent  or  the  dispatch  re- 
ceived, §  496. 
when  dispatch  sent  deemed  the  original,  §  497. 
proof  of  authenticity  of  dispatch,  §  498. 

presumption  that  message  as  delivered  to  company  was  deliv- 
ered to  the  person  addressed,  §§  499,  500. 
delivery  not  proved  by  producing  reply,  §  501. 
under  what  circumstances  copy  of  message  admissible,  §§  502, 

503. 
when  oral  evidence  admissible,  §  504. 
when  secondary  evidence  admissible,  §  505. 
when  parol  evidence  admissible  without  notice  to  produce, 

§506. 
message  has  the  evidentiary  effect  of  a  letter,  §  507. 
notice  of  injunction  by  telegram,  §  508. 

duty  of  sheriff's  officer  respecting  such  notice,  §  509. 

MILITARY  ROADS, 

telegraph  companies  may  operate  lines  upon,  §  2,  p.  4. 

MINNESOTA, 

statute  of,  authorizing  use  of  roads  and  streets  by  telegraph  and 
telephone  companies,  §  59. 

MISFEASANCE, 

theory  of,  in  support  of  right  of  action  in  addressee  of  message, 

§428. 
theory  that  the  addressee  must  sue  in  tort,  §  430. 

MISSISSIPPI, 

statute  of,  giving  penalty,  §  441. 

MISSOURI, 

statute  of,  committing  regulation  of  electrical  companies  to  munici- 
pal corporations,  §  56. 
statute  of,  authorizing  use  of  roads  and  streets  by  these  companies, 
69. 
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MISSOURI— Continued . 

State  regulation  of  telephone  charges  under  statutes  of,  §  115. 
statute  of,  giving  penalty  against  telegraph  companies  for  par- 
tiality, negligence,  etc.,  §  160. 

MISTAKE, 

telegraph  company  not  bound  for  mistake  of  agent  in  correcting 

erroneous  message,  §  152. 
In  transmitting  telegraphic  message,  evidence  of  negligence,  §  276. 
damages  for  mistake  In  message  resulting  In  goods  being  sent  to 

the  wrong  place,  §  338. 
of  telegraph  company.  In  furnishing  market  reports,  §  340. 
in  sending  a  dispatch  by  a  volunteer,  quoting  prices,  §  342. 
when  addressee  may  sue  for,  §§  428,  429. 
in  transmitting  messages,  as  a  ground  of  damages.    See  Damages; 

Negligence. 

MONEY  ORDER, 

telegraph  company  liable  for  cashing  tictitlous  money  order,  §  149. 

MONOPOLIES, 

not  favored,  §  37. 

monopoly  of  streets  not  granted  to  electrical  companies,  gas-light 

companies,  etc.,  §§  37,  38. 
question  how  far  dependent  on  the  priority  of  occupancy,  §  39. 
charter  power  control  does  not  extend  to  the  granting  of  exclusive 

privileges,  §  40. 
license  granted  by  city  not  questionable  except  by  one  claiming  an 

exclusive  or  concurrent  right,  §  41. 

MUNK^ITAL  CORPORATION, 

power  of,  to  grant  use  of  streets  to  electric  railways,  §  26. 
injunctions  against  such  use  by  abutting  property  owners,  §  27. 
when  telegraph  poles  in  streets  deemed  a  public  nuisance,  §  28. 
liability  of    muuicipal  corporation   for  allowing  them  to  be 

erected,  §  29. 
power  of  city  to  designate  streets  to  be  occupied,  §  30. 
or  to  remove  the  poles  altogether,  §  31. 

constitutionality  of  statutes  requiring  wires  to  be  put  underground, 
§32. 

right  of  telephone  companies  to  erect  poles  in  the  streets  of  cities, 
§33. 

rights  of  abutting  property  owners  in  such  cases,  §  34. 
invading  private  property — cutting  trees,  etc.,  §  35. 
ratification  of  license  by  municipal  corporation,  §  36. 
struggles  by  these  companies  for  exclusive  use  of  the  streets,  §  37. 

instance  where  an  electric  light  company  was  organized  by  a 
gas  company,  §  38. 

as  depending  upon  the  priority  of  occupancy,  §  39. 


INDEX.  501 

MrXICIPAL  CORPORATION— Continued. 

charter  power  control  does  not  extend  to  the  granting  of  ex- 
clusive privileges,  §  40. 
who  may  question  electric  light  privilege  granted  by  munici- 
pal corporation,  §  41. 
charter  power  to  authorize  use  of  electricity  as  motive  power 
for  street  railways,  §  42. 
injunctions  by  telephone  companies  against  electric  railway  com- 
panies, §  43. 
where  both  companies  use  the  earth   for  a  return    circuit, 
§§  44,  45. 
tax  for  the  privilege  of  using  city  streets,  §  46. 
reasonableness  of  license  fee  for  use  of  streets,  §  47. 
municipal  control  as  to  the  mode  of  suspending  or  laying  telegraph 

wires,  §  48. 
futility  of  attempts  at  statutory  regulation,  §  49. 

dangers  to  be  provided  against  by  such  regulations,  §  50. 
New  York  board  of  electrical  control,  §  51. 
mandamus  to  compel  city  to  designate  places  for  erecting  electric 

light  poles,  §  52. 
power  of  a  municipal  corporation  to  own  an  electric  light  plant, 

§53. 
statutes  committing  regulation  of  electrical  companies  to  municipal 

corporations,  §  56. 
municipal  regulations  authorizing  the  stringing  of  wires  on  exist- 
ing poles,  §  57. 
municipal  corporation  no  power  to  infringe  patent  right,  $  53. 
license  by,  no  defense  to  negligent  Injury  in  occupation  of  street, 

§71. 
right  of  contribution  against  electric  light  company  for  damages 

for  negligent  injury,  §  81. 
no  power  to  regulate  telephone  charges  unless  expressly  granted, 

§116. 
no  power  to  impose  tax  on  telegraph  companies  outside  of  city 

limits,  §  518. 
municipal  tax  not  exempting  government  business  void,  §  610. 
municipal  tax  interfering  with  interstate  commerce  void,  §  520. 

MUTILAnSD  MESSAGE, 

production  of,  held  to  he  evidence  of  gross  carelessness,  §  280. 

NAVIGABLE  WATERS, 

telegraph  companies  may  operate  lines  across,  §  2,  p.  4. 
right  of  telegraph  companies  to  extend  their  lines  upon  interstate 
bridges  over  navigable  waters,  §  11. 
not  allowed  to  interfere  with  the  opening  of  the  draw-span, 

§  12. 
may  not  obstruct  nnvlgntion  by  »>ubaqueous  cable,  §  12. 
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NAVIGATION, 

not  to  be  obstructed  by  telegraph  companies,  §  2,  p.  4. 
negligent  injuries  by  these  companies  in  the  use  of  streets,  high- 
ways and  navigation,  §§  70,  85. 
liability  of  these  companies  for  obstructing  navigation,  §  82. 
liability  of  owner  of  vessel  injuring  submarine  cables,  §  83. 

NEBRASKA, 

statute  of,  committing  regulation  of  electrical  companies  to  munici- 
pal corporations,  §  56. 

statute  of,  authorizing  use  of  roads  and  streets  by  these  companies, 
§59. 

NEGLIGENCE, 

•  general  views  of  the  liability  of  private  corporations  owning  public 
•  works,  §  63. 

theories  on  which  electrical  companies  liable  for  negligence,  §  64. 
whether  a  qucLsi  insurer:  collecting  dangerous  agencies  on  ooe^s 

own  land,  §  65. 
reasonable  care  is  proportionate  to  dansrer  of  mischief,  §  66. 
how  far  liability  rests  on  the  principle  of  trespass,  §  67. 
under  the  civil  code  of  Louisiana,  §  68. 
non-liability  of    postmaster-general  operating  postal  telegraph, 

§69. 
general  proposition  in  regard  to  liability  for  negligence  in  the  use 
of  streets,  §§  70-84. 
license  from  the  city  no  defense,  §  71. 
proximate  and  remote  cause,  §  72. 
contributory  negligence  of  the  traveler,  §  73. 
when   contributory    negligence    of   driver    not    imputable  to 

passenger,  §  74. 
liability  where  poles  are  erected  in  portions  of  street  prohibited 

to  travel,  §  75. 
injuries  from  improper  location  of  poles,  §  76. 
collisions  in  consequence  of  horses  running  away,  §  77. 
injuries  from  overhanging  wires,  §  78. 
injuries  from  guy  wires,  §  79. 

injuries  from  poles  being  blown  down  by  storms,  §  80. 
right  of  contribution  by  municipal  corporation  against  electric 
light  company,  §  81. 
electric  trains  frightening  horses,  §  84. 
negligent  injuries  to  their  own  employees,  §§  89-95. 
injuries  to  the  company's  servants,  §  89. 

servants  injured  through  patent  defect  not  obviously  danger- 
ous, §  90. 
injuries  through   the  contributory  negligence  of   the  servant, 

injuries  to  workmen  through  negligently  tiirning  on  the  cur- 
rent, §  92. 
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tajiiries  to  workmen  hy  r«t 

"JMd"  wires,  »  !I3. 
ftverriog  one  kind  of  negllgeoce  and  recovering 


'live"  wires  Bugging  upon 
)  aaother. 


bre&ltliig  of  elevator  o(  electric  lighl  lower,  g  Ho, 
telegraph  companies  liable  tor  negUi^eDce,  §  139. 
telegraph  companies  liable  tor  want  ot  what  decree  of  oare.  ii  140. 

view  that  tbej-  are  liable  lor  want  of  a  high  degree  of  care,  etc.. 

Whether  requiflte  care  eropioyed.  a  question  for  n  jury.  ^  142. 
telegraph  company  not  liable  for  remote  fraud  following  negligence 

of  tiR  agent,  i  148. 
liable  for  traugmliting  forged  megssges,  ^$  UQ,  147. 
Indiana  statute  giving  penalty  agalust  telegraph  company  for  par- 
tiality, bad  faitb.  etc.,  does  not  extend  to  negilgeDoe.  $  ISO. 
Hluouri  statute  giving  penalty  against  telegraph  companies  for 

Degllgence,  etc..  §  160. 
Arkanaas  statute  giving  penalty  against  telegraph  companies  dues 

not  extend  to  mere  negligence,  i  \G3. 
when  not  exciited  by  AtlpulatlonK  In  menage  blanks  as  to  repeat- 
ing, «  218  ft  »eq. 
view  that  stlpulationi^  as  to  repeating  In  message  blanks  excuse 

mistakes  not  arising  from  gross  negligence,  ^J  223-327. 
evidence  of  negligence  where  dispatch  was  received  from  connect* 

iDg  line,  $$  2<lii,  2iI7. 
evidence  of  negligence  by  lelegrapli  companies.  SS  273-282. 

when  the  happening  ot  an  accident  Is  evidence  of  negligence — 

rrj  ipna  /."/utt.ir,  §  27a, 
undertaking   and   failure  prima  /arlc  evidence  of   negligence, 

$374. 
(allare  to  transmit  evidence  ot  negligence,  i  275. 
error  in  transmission  evidence  of  negligence,  $  3T6. 
what  If  there  is  a  stipulation  against  liability  unless  message 

repeated,  $$  377,  378,  279. 
what  olrcumsunees  afford  evidence  of  gross  negligence,  i  280. 
rvldentlary   circumstances   rebutting  such  a  prima  facir.   case, 

*asi. 

burden  of  proof  as  to  free  delivery  limits,  $  282. 
evidence  of  oegUgoucc  In  cases  ot  non-delivery  of  message,  ii  380- 
3(tt. 

in  falling  [o  deliver  message,  when  disregarded,  ^  38U. 

telegraph  company  must  make  what  efforts  to  deliver  the  mes- 
sage, s  aau. 

whether  diligence  In  delivering  a  i|ueHtlon  ut  law  or  uf  faet, 
»387. 

caaes  where  ruled  as  a  iiuestion  of  law.  ij  2S8. 

delivery  to  other  person  than  Itic  addressee,  i  389. 
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delivery  where  the  message  is  addressed  to  one  person  in  care  of 

another,  §  290. 
plaintiff  not  bound  to  show  that  the  addressee  was  at  his  office 

ready  to  receive  the  message,  §  291 . 
what  evidence  relevant  on  this  question,  §  292. 
evidence  of  negligence  in  cases  of  delay,  §$  295-304. 
general  view  as  to  liability  for  delay,  §  295. 
rule  as  to  urgent  messages,  §  296. 
what  disclosure  of  urgency  sufficient,  §  297. 
what  delay  evidence  of  negligence,  §  298. 
reception  at  a  small  station  and  transmission  through  repeating 

offices,  §  299. 
question,  how  affected  by  the  hours  of  closing  company 'S  office, 

§300. 
what  excuses  insufficient,  §  301. 
whether  plaintiff  injured  by  tfie  delay  a  question  for  the  jury, 

§302. 
no  recovery  of  damages  unless  delay  prejudicial,  §  303. 
delay  by  changing  refute  in  consequence  of  bad  weather,  §  304. 

NEW  HAMPSHIRE, 

statute  of,  committing  regulation  of  electrical  companies  to  mu- 
nicipal corporations,  §  56. 
statute  of.  authorizing  use  of  roads  and  streets  by  these  companie;^, 

§  59. 

NEW  JERSEY, 

statute  of,  committing  regulation  of  electrical  companies  to  mu- 
nicipal corporations,  §  56. 

NEW  YORK, 

as  to  the  New  York  board  of  electrical  control,  §  51. 

NOMINAL  DAMAGES, 

only  nominal  damages  recovered  in  case  of  failure  to  transmit  dis- 
patches relating  to  speculative  transactions,  §  345. 

NON-DELHERY, 

telegraph   company   must   make   what   efforts  to  deliver  message*. 

§  286. 
negligence  in  delivering,  whether  a  question  of  law  or  fact,  §  287. 

cases  where  ruled  as  a  question  of  law,  §  288. 
delivery  to  other  persons  than  the  addressee,  §  289. 
where  the  mesjisage  is  addressed  to  one  person  in  care  of   another, 

§290. 

plaintiff  not  bound  to  show   that  the  addressee  was  at   his  office 

ready  to  receive  the  message,  §  291 . 
what  evidence  relevant  on  this  question,  §  292. 


NON-DEI.I\'ERY-ron 
ilauiuges  in  i»»l-  of  u 


■  ■delivery  of  message  asklufc  fur  Inttinnfttlon, 


daniaeee  lor  Don-delivery  of  meaEage  roqiiesiliig  poiicpouenieac  ot  u 

judicial  trUl,$  323. 
loss  of  profit!  Id  esse  of  aon-dellvery  ot  message  onlering  »ltirma- 

live  action — damnges.  j  339. 
Don-dellvery  givee  right  of  acItoD  to  Hddree»iee  under  Amt^rlcAQ 

rulK,  $  436. 
NON-FEASANCE, 

dlBtiuciioDS  between  00D-IeB»aDce  aDd  ijii»fen>iiiii'i-  In  ref<peci  of 

coijtrlbution  (or  damagea  (or  n^gllgeooe.  ^  81. 
NOTICE, 

to  uoiDpiLDf .  of  wire  obstructing  bighway,  jf  7S, 

proof  of  koowledge  of  regulation  limiting  lialillity  i>t  telejrinpU 

company.  .S  206. 
tsceptiunul  view  tbat  actual  notice  of  itipulatlon  Iti  iiir^stiKu  tilmiV 

must  l>e  brougbt  home  to  tUe  gender,  j  ilO. 
ot  claim  tor  damages,  stipulations  as  to  Ibe  time  and  manner  of 

giving,  S§  245-350. 
of  claim  for  damngee  must  be  delivered  to  an  aiilhorlKed  ag«Dt, 

<i2&4. 
H  bat  not  a  waiver  Of  «uch  a  notice,  f,  iSS. 
commencemenl  of  suit  eijulvaleut  to  a  notice  lu  wrltlni;  of  I'liiim  tor 

damages,  i  2.iO. 
ot  urgency  of  tolegrapii  ineMJige,  $  277, 
tulllclent  to  put  a  reaiiounbli-  person  on  Inquiry.  4  37T. 
npcussttyof  I'ommunlcHtinKfpedal  rlri^umatanceg  to  telegraph  C)in> 

pany  Id  order  to  charge  It  with  special  damages,  iji)  3\l,'i\'J  vt  *<»/. 
Bgenta  to  ri-celve  dLipatchrs  are  agents  to  receive  BUcb  Inturmaitoo. 

f  »1&. 
effect  of  extrinsic  Inlormatiou  ot  tbe  lm|>ort»nce  o(  the  me«aage, 

*364. 
effect  ot  oral  Information,  i  IVA. 
luinelent  tliai  the  company  i*  put  upon  Inqnlry,  §  'MTi. 
effpct  of  previous  tran^Hctlona  n»  dtscloeing  tbe  Iniporiauce  ul  ibo 

mi-wage.  )!  3Ufi. 
^inral  inlormatioo  Buflicieni.  9  366. 
iDttsnces  of  dUpntches  anfllciently  disclosing  Ibe  nature  and  lui- 

porlance  ot  tbe  iransactlou,  H  3UT,  3f!8. 
evidentiary  tacts  showing  that  the  agent  lia«  Information  ot  Ibe 

nature  of  tbe  mfjuige,  f  37.'). 
nece»»ity  of  apprising  company  ot  speclai  clrctimstatic<^*  giving  rlac 

to  dnniageg  eouelHilng  ot  meotftl  ■ufTcriDg,  H  'SM,  3^7. 
notlco  ot  apeclal  clrcumatancea  requiring  urge' ey  ntvewtary  to  re* 

covery  of  exemplary  damages,  J  308. 
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when  party  not  bound  to  notify  telegrapli  company  of  its  error,. 

§413. 
importance  of  telegraph  company  having  notice  in  case  of  agency, 

§436. 
immateriality  of  the  fact  that  the  company  had  no  notice  that  the 

addressee  was  the  plaintiff ^s  wife,  §  443. 
of  injunction,  may  be  communicated  by  telegram,  §  508. 

such  notice,  how  communicated  under  English  practice,  §  509. 
duty  of  sheriff^s  officer  respecting  same,  §  509. 

NOTICE  TO  PRODUCE, 

when  parol  evidence  of  contents  of  telegraph  message  cpmpetent 
without  notice  to  produce,  §  506. 

NUISANCE, 

when  telegraph  poles  in  streets  a  public  nuisance,  §  28. 

power  of  municipal  corporations  to  abate,  §  29. 

liability  for  not  exercising  this  power,  §  29. 

reasonableness  of  regulation  designating  streets  to  be  occupied  by 

electrical  companies,  §  30. 
power  of  cities  to  remove  electrical  poles  as  nuisances,  §  31. 

OFFER, 

damages  for  delay  of  message  accepting  offer  of  sale,  §  343. 
by  telegraph,  when  deemed  to  have  been  accepted,  §  477. 

OFFICE  HOURS, 

question  of  diligence  in  transmitting  message,  how   affected   by 
hours  of  closing  office,  §  300. 

OHIO, 

statute   restraining    invasions  of  private   property    by    electrical 

companies,  §  58. 
statute  of,  authorizing  use  of  roads  and  streets  by  these  companies, 

§59. 

OPERATOR, 

authority  of,  to  receive  notice  of  claim  for  damages,  §  254. 

OPTIONS, 

delay  iu  transmitting  message  accepting  option,  §  344i 
loss  of  profits  on  options,  §  349. 

no  damages  against  telegraph  companies  for  loss  of  profits  under 
illegal  option  deals,  §  353. 

ORAL  MESSAGE, 

telegraph  company  not  bound  to  transmit,  §  153. 
whether  subject  to  stipulation  as  to  repeating,  §  239. 

ORDINARY  CARE, 

failure  to  use,  excused  by  stipulation  for  repeating  telegraph  mes- 
sage, §  224. 
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ORDINARY  XEGI.IGKSCE, 

exous«d  by  BtlpiiUUoD  rot-  repeaiiag  telegraph  iiie^snge,  but  not 
groag  uegllgence,  $  223. 
OBIomAL. 

wbetber  dispulch  sent  or  dUpitt<-li  received  is  tbe  origiiiAl.  ^  41)7. 
OTHEB  EVIDENCE. 

ArkaasuB  rule  impoaing  upi>n  pUto tiff  Ibeneceasiiy  of  ^bowing  neg- 
llgeoce  by  olber  evideoue  tban  Ibi.'    tuere    taihire    (o    deliver 
eoiiiiiieiiCed  on,  <j  1611. 
OTHER  POLKS, 

evidence  as  [o  oondlctoa  of,  In  acitou^  tor  oegliKence,  i  SO. 
OTHERS. 

eildeuce  of  otbere  pasriag  ia  safely  In  aotloas  fur  aegligence,  i  S5. 
PAHTLU,nT, 

«  giving  penalties  agaluBC  tplegrapb  companies  for  pariinllly 


In  dlscbarglng  tbeir  publio  duties, 
Missouri  Biatute  giving  penalty  Agaii 
partiality,  etc..  S  IGO. 


157,  ( 


I  tclegrHph  oompanleB  (or 


PARTIES  TO  ACTIONS, 

EnglUb  rule  tbat  sender  only  can  sue,  ij  -122. 

even  lu  a  case  of  tualfeaaance,  j  423. 

unsoundness  and  Injustice  of  the  Bngllsti  rule,  ^  424. 

exception  wbere  the  sender  is  agent  ot  addressee,  i  425. 
American  rule:  action  by  addressee  for  non-delWery,  J  436. 
view  which  sustains  tbe  right  ot  action  in  the  addressee,  $  427. 
action  by  addressee  for  mistake,  i  426. 

Illnstratlon  ol  these  views,  i  iiH. 
when  the  addressee  must  sue  In  tori,  f,  430. 
where  the  sender  Is  agent  of  a  third  person,  principal  may  si 
431. 


!.* 


although  be  be  an  undisclosed  principal.  ^  432. 

so,  where  sender  Is  the  agent  o(  tbe  addressei'.  i  i'i'i. 
broker  traiiauilttlng  message  for  principal  and  suing  In  bis  own 

name,  «  434. 
stranger  to  both  sender  and  addressee,  }  43». 
importance  of  the  defendant  having  nolic<>  of  Iho  agency,  ji  436. 
action  over  by  sender  tor  damages  austalued  by  reoelver  and  re- 

cov^fed  from  the  company,  |  437. 
under  ludlnnii  statutes  giving  penalties,  i  438. 
under  Indiana  statute  giving  special  damages,  i  43B. 
under  Miasouri  statute  giving  special  damages,  j  440. 
under  Mississippi  statute  giving  pvnalty,  $  441. 
In  case  ol  refusal  ot  connecting  llDe  to  forward,  }  443. 
boiband  suing  tor  wife :  Texas  code,  i  443. 
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PARTNERSHIP, 

none  between  connecting  lines  of  telegraph,  §  262. 

PASSENGER, 

negligence  of  driver  not  imputable  to  passenger,  §  74. 

PATENT  DEFECTS, 

servant  injured  through,  master  not  liable,  §  90. 

PATENTS  FOR  INVENTIONS, 

exclusive  privileges  to  telegraph  companies  under  United  States 

statute,  §  10. 
municipal  corporation  no  power  to  infringe  patent  right,  §  53. 
history  of  the  telephone  patents,  §  102. 

PAYMENT, 

payment  or  tender  of  charges  must  be  alleged,  etc.,  §  449. 

PENALTY, 

against  telegraph  companies  for  neglecting  or  refusing  to  transmit 
government  dispatches,  §  2,  p.  5. 

attempted  evasions  of  statutory  penalties  against  excessive  tele- 

■    phone  charges,  §  118. 

attempted  evasions  of  statutory  penalties  against  discrimination  by 
telephone  companies,  §  118. 

general  obligations  to  transmit  messages  in  the  order  in  which  they 
are  received,  §  157. 

statutes  enforcing  this  obligation,  §  158. 

Indiana  statute  giving  penalty  for  bad  faith,  partiality,  or  discrim- 
ination, §  150. 

Missouri  statute  giving  a  penalty,  §  160. 

not  liquidated  damages  but  a  penalty,  §  161. 

jury  how  instructed  as  to  statutory  obligation  to  transmit  messages 

in  the  order  in  which  they  are  received,  §  162. 
Arkansas  statute  giving  penalty,  §  163. 
how  far  statutes  apply  to  interstate  messages,  §  164. 
validity  of  statute  imposing   a  penalty  where  dispatch  is  sent  to 

another  State,  §  165. 
no  action  for  penalty  for  non-delivery  of  message  delivered  to  be 

sent  on  Sunday,  §  166. 
exception  where  the  dispatch  relates  to  a  work  of  necessity,  §  167. 
burden  of  proof  as  to  necessity,  §  168. 
exception  in  cases  of  necessity  or  charity,  §  169. 
the  necessity  may  be  a  moral  necessity,  §  170.  p 

the  necessity  may  be  created  by  negligence,  §  171. 
retention  of  the  money  not  a  ratification  by  telegraph   conipanv, 

§  172. 

no  penalty  for  refusing  to  transmit  obscene  messages,  §  17:^. 
penalty  for  refusing  dispatches  of  competing  lines,  §  174. 
when  notice  to  the  company  necessaiy,  §  175. 
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PENALTY— Coniiuued. 

when  payment  of  actual  damages  no  bar  to  recovery  of  penalty,  § 

176. 
action  for  penalty  by  addressee,  §  177. 
jurisdiction  of  such  actions :  justices  of  the  peace,  §  178. 
whether  stipulation  as  to  time  for  presenting  claim  for  damages 

applicable  to  a  statutory  penalty,  §  251. 
for  refusing  to  receive  dispatcnes  from  connecting  lines,  §  261. 
parties  to  actions  under  Indiana  statute  giviu;;  penalties,  §  438. 

under  Mississippi  statute  given  penalty,  §  441. 
statutes  giving  penalties  strictly  construed  aud  pursued,  §  4o0. 
allegations  of  the  complaint  under  such  a  Ptatute,  §  450. 

where  the  plaintiff  alleges  that  the  contract  was  made  on  Sun- 
da}',  must  also  allege  necessity,  etc.,  §  450. 
uniting  action  for  statutory  penalty  with  claim  for  damages,  §  454. 
not  necessary  to  aver  damages  in  action  to  recover,  §  460. 

PENNSYLVANIA, 

statute  of,  committing  regulation  of  electrical  companies  to  munic- 
ipal corporations,  §  56. 

PERSONAL  PROPERTY, 

telegraph  wires  are  personal  property,  §  515. 

PETITION, 

requii^ites  of  petition  to  condemn  land  for  telegraph  companies,  etc., 
$  23. 

PHYSICIAN, 

damages  for  mental  suffering  through  failure  to  deliver  a  telegram 
calling  a  physician  in  a  case  of  confinement,  §  389. 
what  if  the  doctor  could  not  have  reached  the  patient  in  any 

event,  §  391. 
damages  where  the  doctor  got  there,   but  where  the  husband 
did  not,  §  392. 

PLACE, 

from  which  message  sent  not  included  in  stipulation  as  to  repeat- 
ing, §  240. 

PLEADING, 

requisites  of  petition  to  condemn  land  for  telegraph  companies, 

etc.,  §  23. 
form  of  action :  contract  or  tort,  §  448. 
what  the  plaintiff  must  aver  and  prove,  §  449. 
under  the  Indiana  statute  giving  a  penalty,  §  450. 

examples  of  good  declarations  or  complaints,  §  451 . 

another  example,  §  452. 

example  of  a  petition  bad  because  damages  too  remote,  $  453. 
uniting  claim  for  statutory  penalty  with  claim  for  damages,  $  454. 
alleyata  et  probata,  §  155. 
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POLES, 

statutes  and  municipal  regulations  authorizing  the  stringiiig  of 
t      wires  on  existing  poles,  §  57.  , 

erected  in  part  of  street  prohibited  to  travel — negligence— liability, 

§75. 
erected  in  improper  location— negligence — liability,  §  77. 
runaway  horse  colliding  with— negligence— liability,  $  77. 
injuries  from  poles  blown  down  by  storms,  §  80. 

POLES  AND  WreES, 

statutory  protection  of,  against  malicious  injury,  §  13. 

POLICE  POWER, 

of  the  State  over  telegraph  companies,  §  1. 

POLICE  REGULATIONS, 

telephone  companies  subject  to  public  regulation,  §  104. 
although  using  United  States  patents,  §  105. 

POST-ROADS, 

telegraph  companies  may  operate  lines  upon,  §  2,  p.  4. 
right  of  congress  to  regulate  not  interfered  with  by  the  State  statute 
compelling  telegraph  wires  to  go  under  ground,  §  47. 

POSTAL  TELEGRAPHS, 

non-liability  of  English  postmaster-general  for  damages  incurred 
in  operating  postal  telegraph,  §  69. 

POSTMASTER-GENERAI., 

makes  rates  for  government  telegraphic  business,  §  2,  p.  5. 
telegraph  companies  to  flle  acceptance  of  acts  of  congress  with,  §  2, 
p.  5. 

operating  postal  telegraph,  not  liable  to  damages,  §  69. 

POWER  OF  ATTORNEY, 

regulation  requiring  power  of  attorney  from  sender  of  message, 
etc..  unreasonable,  §  265. 

PRACTICE, 

service  of  process  on  such  companies,  §§469,470. 
immaterial  special  findings,  §  471. 

PRESCRIPTION, 

prescriptive  right  to  plant  poles  and  string  wires,  §  13. 

PRESUMPTION, 

that  message  as  delivered  to  telegraph  company  was  delivered  to 
addressee,  §§  499,  500. 

t  hat  telegraph  line  extends  beyond  the  limits  of  the  State  in  con- 
nection with  special  taxation,  §  520. 
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PRIMARY  AND  SECONDARY  EVmENCE, 

pftrol  evidence  of  contents  of  claim  of  indemnity,  §  463. 
admissibility  of  copies  of  telegraph  messages,  §  464. 
whether  the  dispatch  sent  or  tne  dispatch  received  is  the  original, 
§§  496,  497. 

under  what  circumstances  copy  of  telegram  admissible,  §§  502,  503. 

when  oral  evidence  admissible,  §  504. 

when  secondary  evidence  admissible,  §  505. 

when  parol  evidence  competent  without  notice  to  produce,  §  506. 

PRIMA  FACIE  EVIDENCE  OF  NEGLIGENCE.    See  Negligence. 

PRIORITY, 

government  to  have  priority  in  transmission  of  messagss,  §  2,  p.  4. 
of  telegraph    messages — invalidity  of     State  statutes  prescribing 

priority  of  interstate  messages,  $  5. 
of  the  occupancy  of  streets  by  electrical  companies,  how  far  ^ves 

priority  of  right,  §  39. 

PRIVATE  INTERNATIONAJ.  LAW, 

offer  by  telegram  in  one  State  and  acceptance  in  another,  §  47S. 

PRIVILEGED  COMMUNICATIONS, 

telegraphic  messages,  how  far  privileged — how  far  not,  §  493. 

PROCESS, 

service  of  process  on  telegraph  companies,  §§  469,  470. 

PROFESSIONAL  MEN, 

damages  for  loss  of  fees  by,  in  actions  against  telegraph  companies, 
§325. 

PROFITS, 

loss  of  profits  as  au  element  of  damages  in  actions  against  telegraph 
companies,  §  311. 

damages  for  loss  of  fees  by  professional  men,  §  325. 

damages  for  loss  of  chance  of  obtaining  emf^loyment,  §  326. 
under  the  Indiana  statute,  §  327. 
under  the  Nebraska  statute,  §  328. 

damages  for  mistakes  in  transmitting  messages  ordering  sales  or 
making  or  directing  purchaser,  §  335. 

loss  of  profits  in  consequence  of  errors  in  messages  ordering  afiirni- 
ative  action,  §  339. 

loss  of  profits,  to  be  recoverable,  must  be  certain,  and  not  contin- 
gent merely,  §§  :M6-352. 

PROMPr  DELIVERY, 

the  essence  of  the  business  of  telegraphing,  $  295. 

PROTECTION, 

statutor}'  protection  of  poles  and  wires,  $  13. 
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PROXIMATE  AND  REMOTE  CAUSE,  * 

telegraph  company  not  liable  for  remote  frauds  following  negli- 
gence of  its  agent,  §  148. 

only  direct  and  proximate  damages  recoverable  against  telegraph 
companies,  §  318. 

rule  where  default  of  company  is  made  injurious  by  an  intervening 
cause,  §  319. 

intervening  fraud  of  a  third  person,  §  320. 

instances  of  damages  in  actions  against  telegraph  companies  which 
have  been  held  too  remote,  §  324. 

loss  of  uncertain  and  contingent  profits  not  recoverable,  §  346. 

instance  of  a  demurrible  petition  because  damages  too  remote,  § 
453. 

proximate  cause  of  loss  by  connecting  lines,  §  267. 

proximate  cause  means  probable  cause — dUcussion,  §  346. 

PUBLIC  AGENCIES, 

telephones  are,  and  subject  to  public  regulation,  §  104  et  seq. 
telegraph  companies  are,  §  136  et  seq. 

bound  to  transmit  all  lawful  messages  tendered,  §  143. 

and  under  reasonable  regulations,  §  144. 

but  not  bound  to  transmit  unlawful  messages,  §  145. 

liable  for  transmitting  forged  messages,  §§  146, 147. 

PUBLIC  DUTY, 

of  telegraph  company  supports  American  theory  of  i*ight  of  action 
in  addressee,  §  427. 

PUBLIC  NUISANCE.    See  Nuisance. 

PUBLIC  REGULATION.    See  Telephone  Companies. 

PUBLIC  USE. 

telegraphs  and  telephones  are  a  public  use,  §  17. 

PUBLICATION, 

transmission  of  lil^elous  message  to  the  associated  press,  is  a,  §  150. 

PURCHASE.    See  Sales,  §§  335,  33G,  337,  339,  341. 

mistakes  in  messages  ordering  broker  to  buy  or  sell,  §  337. 

QUESTIONS  OF  LAW  ^VND  FACT.    See  Law  and  Fact. 

RAILROADS, 

declared  by  acts  of  congress  to  be  post-roads,  §  3. 

wbetber  telegraph  lines  on  railroad^s  right  of  way  an  additional 

servitude,  §  18. 
right  of  railway  company  to  compensation  from  telegraph  company 

for  using  its  right  of  way,  §  20. 
construction  of  statute  as  to  power  to  pass  telegraph  line  under  a 

railroad,  §  21. 

RATIFICATION, 

by  municipal  corporation,  of  license  to  telephone  company,  §  36. 
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REAL  PKOPERTY, 

electric  light  plant  classed  as  real  property,  §  504. 

REASONABLE  CARE, 

is  a  care  proportionate  to  the  danger  of  mischief,  §  66. 

in  forwarding  urgent  messages,  §  296.    See  also  Neoligknce. 

REASONABLE  DILIGENCE, 

in  forwarding  urgent  messages,  §  296. 

REASONABLE  TIME, 

lor  presenting  claims  for  damages,  §§  245-256. 

doctrine  that  reasonable  time  must  be  left  after  knowledge  of 
loss,  §  255. 

REASONABLENESS, 

of  license  for  use  of  city  streets,  §  47. 

of  stipulations  in  message  blanks  requiring  message  to  be  repeated, 

§§  217-241. 
rule  as  to  repealing  which  excuses  company  from  failure  to  deliver 

reasonable,  §  228. 
of  particular  regulations  as  to  connecting  lines,  §  265. 
of  office  hours  of  telegraph  company,  §  300. 

RECEIVER, 

of  telegraph  message  under  no  obligation  to  have  it  repeated,  §  237. 

not  contributory  negligence  for  receiver  of  message  to  omit  repeat- 
ing, §  237. 

of  message,  not  bound  by  stipulation  as  to  time  for  presenting  claim 
for  damages,  §  251. 

REFUSAL, 

to  pay,  is  a  waiver  of  a  written  notice  of  a  claim  for  damages,  §  253. 

REGULATIONS, 

statutory  and  municipal  of  electric  wires,  §§  49,  50. 

of  telephone  company  against  use  of  instrument  by  rival  company 
§119. 

as  to  improper  language,  §  120. 

telegraph  companies  bound  to  serve  the  public  under  reasonable 
regulations,  §  144. 

reasonableness  of  regulations  of  telegraph  companies  as  to  connect- 
ing lines,  §  265.    See  Stipulations. 

RELEASE, 

of  damages  for  appropriation  of  land  by  acquiescence  of  land 
owner,  §  24. 

RELEVANCY, 

of  telegraph  dispatches  as  evidence,  §  492. 
delivery  of  message  not  proved  by  producing  reply,  §  601. 

(33) 
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REMOTE  CAUSE, 

means  improbable  cause — discussion,  §  346. 

REPEATING, 

reasonableness  of  regulation  requiring  telegraph  message  to  be  re- 
peated, §  217. 
such  regulation  does  not  excuse  negligence  or  other  fault,  §  218. 
exempts  only  from  rislcs  beyond  control,  §  219. 
incongruity  of  this  rule  suggested,  §  220. 
effect  of  this  rule  on  burden  of  proof  and  evidence,  §  221. 
coalmen ts  on  these  opposing  views,  §  222. 
such  stipulation  excuses  mistalces  not  arising  from  gross  negligence, 
§223. 
this  view  as  understood  in  Massachusetts,  §  224. 
further  of  the  Massachusetts  doctrine,  §  225. 
the  same  view  talcen  in  New  York,  §  226. 
this  rule  as  understood  in  Kentucky,  §  227. 
view  that  such  stipulations  exonerate  only  from  liability  for  errors 
preventable  by  repeating,  §  228.  ^ 

illustrations  of  this  view,  §§  229,  230. 
cases  of  exoneration  under  this  rule,  §§  231,  232. 
such  stipulations  release  liability  for  mistakes  of  connecting  lines,  § 
233. 
but  do  not  exonerate  the  connecting  lin^  themselves,  §  234. 
simpler  view  that  such  stipulations  are  void,  §  235. 

reasons  given  for  this  view,  §  236. 
receiver  of  message  under  no  obligation  to  have  it  repeated,  §  237. 
what  amounts  to  a  request  to  have  message  repeated,  §  238. 
waiver  of  stipulation  as  to  repeating  a  question  for  a  jury,  §  239. 
such  stipulations  apply  only  to  the  body  of  the  message — not  to  its 

date,  §  240. 
considerations  showing  that  stipulations  as  to  repeating  are  a  mere 

sham,  §  241. 
stipulation  against  liability  unless  message  repeated,   how  affects 
evidence  of  negligence  and  burden  of  proof,  §§277,  278,  279. 

REPEATING  OFFICE, 

non-delivery  in  consequence  of  destruction  of  repeating  office  bv 

fire,  §  281. 
company  entitled  to  reasonable  time  for  delay  at  repeating  office, 

§  299. 
reception  of  telegraph  messages  at  small  station  and  transmission 

through  repeating  office — diligence — negligence,  §  299. 

REPLY, 

to  telegraph  message   not  evidence  of  contents  of  a  message  sent, 
§601. 

REQUEST, 

what  amounts  to  a  request  to  have  a  telegram  repeated,  §  238. 
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RETUKN  CIRCUIT, 

no  iDJuDCtioQ  against  use  of  the  earth  for  a  return  circuit,  §  44. 

RHODE  ISLAND, 

statute  of,  commirtiog  regulation  of  electrical  companies  to  munic- 
ipal corporations,  §  56. 

statute  restraining  invasions  of  private  property  by  these  com- 
panies, §  58. 

RIGHT  OF  WAY, 

whether  construction  of  telegraph  line  on  right  of  way  of  railroad 
company  an  additional  servitude  on  the  fee,  §  19. 
right  of  railway  company  to  compensation  in  such  cases,  §  20. 

RIVAL  COMPANIES, 

validity  of  regulations  against  use  of  instrument  by  rival  company, 
§119. 

ROADS.    See  Highways. 

RULES, 

proof  of  Icnowledge  of  rules  of  telegraph  company  on  the  part  of 

customer,  §  206. 
customer  of  telegraph  company  bound  to  Icnow  its  rules,  §  211. 

unsoundness  dt  this  view  suggested,  §  212. 
sender  bound  by  rules  of  whose  existence  he  has  knowledge,  §  213. 
of  telegraph  company  do  not  excuse  its  own  negligence,  §  296. 

RUNAWAY  HORSES, 

electrical  trains  frightening  horses — negligence — liability,  §  84. 
collision  between  runaway  horse  and  telegraph  pole — negligence — 
liability,  §  77. 

SAGGING, 

interferences  among  electrical  wires  by  sagging,  §  50,  p.  68. 
injuries  to  workmen  by  *^live*'  wires  sagging  upon  *'dead^*  wires, 
§93. 

SALES, 

damages  for  mistakes  in  transmitting  messages  ordering  sales  or 

making  or  directing  purchases,  §  335. 
damages  for  delay  of  message  accepting  offer  of  sale,  §  343. 
in  case  of  mistake  in  delivering  message,  right  to  sell,  and  charge 

telegraph  company  with  difference,  §  414. 

SECONDARY  EVIDENCE, 

of  contents  of  telegrams,  §  466. 

SECRECY, 

of  telegraph  messages,  §  493. 
statutory  protection  of  the  »ame,  §  494. 
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SENDER  OF  MESSAGE, 

financial  condition  of,  as  an  element  of  damage,  §  399. 

English  rule  that  sender  alone  can  sue,  §  422  etseq.;  see  Parties. 

SERVICE  OF  PROCESS, 

within  the  time  limited  for  presenting  a  claim  for  damages  is  tanta- 
mount to  a  claim,  §  256. 

SERVITUDE, 

whether  telegraph  line  on  highway  an  additional  servitude,  §  18. 
whether  telegraph  lines  on  railroad's  right  of  way  an  additional 

servitude,  §  18. 
additional  burdens  on  the  fee  by  electrical  companies,  §  22.  • 

SEVEN  DAYS, 

■m 

limitation  of,  as  the  time  for  presenting  claim  for  damages  held 

valid,  §  248. 
message  mislaid  for  seven  days — gross  negligence,  §  298. 

SHAM, 

stipulations  as  to  repeating  messages  a  mere  sham,  §  241. 

SHUNT- CORD, 

injury  to  servant  through  use  of  defective  shunt-cord — when  no  lia- 
bility, §  91. 

SIX  HOURS, 

delay  in  delivering  message  announcing  funeral  not  prejudicial, 
etc.,  §  303.  , 

SIXTY  DAYS, 

not  an  unreasonable  limitation  for  presenting  claims  for   damages, 
§  247. 
validity  of  a  limitation  of  less  thaa  sixty  days,  §  248. 
circumstances  under  which  such  limitation  too  short,  §  249. 

SLEET, 

escape  of  electrical  currents  during  storms  of  sleet,  §  50,  p.  70. 

SMALL  STATION, 

reception  of  telegraph  messages  at  small  station  and   transmission 
through  repeating  offices — diligence — negligence,  §  299. 

SMALL  TYPE, 

stipulations  in  message  blanks  printed  in,  effect  of,  §  208. 

SOUTH  CAROLINA, 

statutes  of,  punishing  malicious  trespasses  upon  poles  and   wires, 
§  13,  p.  15. 

SPECIAL  DAMAGES, 

must  be  alleged  and  proved,  §  402. 


SPECIAL  DAMAGES— Com iDucd. 
parties  to  aclions  uader  InilUua  » 
439. 
under  Missouri  statute  K'^'i'ilT  special  damageii,  $  440. 
SPECIAL  FIXDINGS, 

immaterial  spccinl  (ladiagti  lii  actions  a^fninst  lelegr.tph  e 

SFECULATIOS, 

rule  of  damsges  Rgala«t  telegrapbcompauicsfor  tnlllu);  to  irauemil 
dispatches  iu  regard  to  epeculalive  eotorpriseB,  £  345. 
STATE  REGULATIONS.    Skk  TEr.Ri-iiONE  Companibs. 
STATUTE  OF  FRAUDS. 

telegram  a  good  mcmorunduiii  under,  J  471). 
STATUSES, 

provisloEiB  ol  the  rcviaed  statutes   of  the  United  I^tateg   i 
telegraph  companies,  i  2. 
validity  aud  effect  ol  ibis  statute  in  gcavral,  f  3. 
efferl  ol  this  atatiite  in  exempting  Idograph  cimipunlcs  truiu 
Slate  taxation  aud  couiroi.  §  i. 
Statutes  of  various  Siattta  protecting  poles  and  wires.  J  13. 
recent  stututvs  regulating  electrical  companies,  }  r>4-51i. 

aulhoi'lelug  Ihe  laying  of  their  wires  under  gruUDil,  i  5&. 
coinnilitlng  their  regulation  to  mnnlclpsl  corpnr::ilonB,  $  56. 
anihonzlog  the  alrlnging  of  their  wires  on  existing  poles,  j  67. 
restraining  invasion*  of  private  property,  i  B8. 
autborixlng  thu  use  of  rallMads  and  streets   hy   telegraph  and 
lelopbone  companies,  i  5D, 
creating  penalUM  against  lelexrapb  oonipanie#,  i  17B. 
granting  power  to  telegraph  company  to  pass  under  railway.  $  21. 
invalidity  of  Slate  Btatnles   proscribing  priority   of   iolenlat 

sagef.  i  S. 
Interslaie  businc-its  not  subject  to  -Siaiu  taxation.  {J  G. 
ST.  LOUIS, 

muDlulpnl  regulation  authuri/lng  stringing  of  wires  on  Kxiating 

poles,  i  67.  p.  SU. 
regnUtion  of  board  of  public  irnproveinenta  oonoerning  tbe  aaiue 

subject,  i  S7.  p.  SI. 
no  power  In  regulate  ti'lepbone  chargM,  f  IIS. 
STU'ULATIOSS  AND  BEOULATIONS, 

cannot  limit  liability  for  gross  npgllgcDCi!,  {  188. 
a  comprebcosive  ulatement  of  tbe  ddotrine.  f  IM. 
■ucii  rcgulatloas  must  be  reaionable,  f  ISS. 

view  that  tbey  can  stipulate  against  liability  except  lor  gross  nogli- 
geaee  ur  wllttul  mlacouduci,  i  1B6. 
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STIPULATIONS  AND  REGULATIONS— Continued. 

evidence  of  gross  negligence  witbio  this  rule,  §  187. 

cannot  limit  liability  for  negligent  mistalces,  defective  instruments 

etc.,  §  190. 
cannot  stipulate  against  liability  for  simple  negligence,  §  188, 
reason  of  this  rule,  §  189. 

may  stipulate  against  liability  for  mistalces  due  to  climatic  in- 
fluences, §  191. 
cannot  stipulate  against  statutory  penalty,  §  192. 
unreasonableness  of  condition  limiting  liability  to  the  cost  paid  for 

transmission,  §  193. 
stamping  messages  ''accepted  subject  to  delay,^'  §  194. 
view  that  such  stipulations  do  not  exempt  from  liability  to  the  re- 
ceiver of  the  message,  §  195. 
reasonableness  of  a  regulation  requiring  deposit  to  pay  for  answer, 

§196. 
reasonableness  of  a  regulation  requiring  deposit  to  pay  for  charges 

of  delivery,  §  197. 
evidence  of  local  usage  inadmissible  to  vary  the  contract,  §  198. 
reasonableness  of  regulation,  when  a  question  of  law  and  when  ^ 

question  of  fact,  §  199. 
instances  where  determined  as  a  question  of  law,  §  200. 
invalidity  of  stipulations  on  night  or  half -rate  messages  exonerating 

from  liability,  §  201. 
valid  except  in  cases  of  gross  negligence  or  fraud,  §  202. 
proof  of  knowledge  of  regulation,  §  206. 
stipulations  ou  message  a  part  of  the  contract,  §  207. 
various  statements  of  the  rule,  §  208. 
illustrations,  §  209. 
exceptional  view  that  actual  notice  of    the  stipulation   must  be 

brought  home  to  the  sender,  §  210. 
view  that  customer  bound  to  know  rules  of  company,  §  211. 
unsoundness  of  this  view,  §  212. 
view  that  sender  is  bound  by  rules  of  whose  existence  he   has 

knowledge,  §  213. 
stipulations  as  to  repeating,  §§  217-237. 

reasonableness  of  regulation  requiring  messages  to  be  repeated, 

§  217. 
does  not  excuse  negligence  or  other  fault,  §  218. 
exempts  it  only  from  risks  beyond  its  control,  §  219. 
incongruity  of  this  rule,  §  220. 
effect  on  the  burden  of  proof  and  evidence,  §  221. 
comments  ou  these  opposing  views,  §  222. 
excuses  mistakes  not  arising  from  gross  negligence,  §  223. 
this  view  as  understood  in  Massachusetts,  §  224. 
further  of  the  Massachusetts  doctrine,  §  225. 
the  same  view  taken  in  New  York.  §  226. 
this  rule  as  understood  in  Kentucky,  §  227. 
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view  tbnl  cnndillon  at  to   repeatlDg    exoucrnies    only   from 

liability  lor  enora  preveatable  by  repeating,  $  228. 
itltielratloDR  ol  IbU  view,  §  229,  330. 
CMCB  ot  exoneratloD  under  Ihh  rule.  §$  231,  232. 
releaees  llabilUy  for  mistakes  ot  cannectliifc  line,  §  2'A3. 
but  doe!)  not  esoniirate  oounei;tlng  Hue,  g  234. 
simpler  view  Ibai  such  stipulnlious  are  void,  i  235. 
reasons  given  tor  tills  view.  $  '>36. 
receiver  of  mesanzu  under  no  obllgBiiou  to  buve  11  repetited, 

§337. 
what  umounts  to  a.  request  to  bave  tbu  messtige  repented,  J  'J3S. 
waiver  ot  such  stipulation  a  question  lor  jury.  §  239. 
BDcb  stipulations  apply  only  to  the  message — not  to  tbe  date, 

coDBideratioa  showing  thnt  the  condUion  as  to  repeating  Is  a 
meresharo,  $  241. 
stipulations  and  limltaiiODS  as  to  time  and  manner  ot  presenting 
claims  for  damitges,  SS  345-2BG. 
such  stipulations,  when  deemed  reaBooable.  i  14fi. 
reason  ot  tbe  rule,  §  24G. 

limitation  ot  aUty  days  not  unreaBonable.  $  247. 
validity  of  llmltallonB  of  leu  than  elxty  days,  $  248. 
circumstances  under  which  »ucb  llnillallotia  loo  short.  $  tMfl. 
thirty  days'  liinttatioa  with  knowledge  of  lues  sufllclent,  |  3&0. 
whether  applicable  to  actions  for  statutory  peanllles,  i  SCI. 
applies  only  In  cases  where  tneseage  is  sent,  $  2Q3. 
when  not  a  waiver  ol  written  notice,  i  253. 
notice  mast  be  delivered  to  authorised  agents,  |  2.'t4. 
when  limitation  begins  to  run,  <j  3S5. 

i-ommencement  ot  suit  equlvnleut  to  notice  In  writing,  i  2K. 
telegraph  company  may  stipulate  against  liability  lor  delaulla  of 

connecting  lines,  i^  2I». 
company  recelvluK  message  from  connecting  line  cannot  avail  ItHlf 

of  conditions  in  tbe  message  blank,  |  3fIS. 
against  liability  unless  messago  repealed,  how  aSeots  evidence  of 

negligence  and  burden  ol  proof.  H  377,  378,  379. 
Id  message  blanks,  as  to  ci])bor  or  obscure  mrssagi^s,  ^  370. 
as  to  repeating  In  the  case  ot  cipher  dispatches,  }  371. 
effect  uf  stipulation  In  message  blank  declaring  connecting  line  Urn 
agent  of  the  sender,  |  HI. 
STORMS, 

escape  ot  elevlrloal  rurrenls  la  consequence  ot  storms,  i  50,  p.  70. 
lujurlea  from  poles  blown  down  by  storms,  i  SO. 
STBANOER. 

right  ot  action  lu  stranger  to  both  sender  and  addreHtee  uf  message, 
wboD,  ji  4.1S. 
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STREETS.    See  Highways. 

SUBMARINE  CABLES, 

^obstruction  of  uavigation  by,  §  82. 
liability  of  owner  of  vessel  for  injuries  to,  §  83. 

SUBPCENA  DUCES  TECUM, 

sufficiency  of  description  of  telef^^raph  message  in,  §  495. 

SUBWAYS, 

constitutionality  of  statutes  requiring  telegraph  wires  to  l>e  put 
under  ground,  §  32. 

statutes  authorizing  laying  of  electrical  wires  under  ground,  §  &6. 

SUNDAY, 

where  the  plaintiff  alleges  that  the  contract  was  made  on  Sunday, 
must  aUo  allege  necessity,  etc.,  §  450. 

no  action  for  penalty  for  non-delivery  of  message  sent  on  Sunday, 
§  166. 

TAXATION, 

limit  of  State  power  to  tax  telegraph  companies,  §  6. 

State  may  tax  the  property  of  such  companies,  §  6. 

may  not  tax  interstate  business,  §  6. 

may  not  tax  messages,  §  6. 

may  not  impose  a  general  license  tax,  §  7. 

tax  for  the  privilege  of  using  city  streets,  §  46. 

reasonableness  of  lieeDse  fee  for  such  use,  §  47. 

taxation  of  interstate  telephone  messages  by  States  void,  §  113. 

taxation  of  telephone  companies,  §§  126-130. 

of  stock  of  parent  company  in  local  company  §  127. 

license  taxes,  §  128. 

privileged  taxes,  §  129. 

statutory  schemes  of  taxation,  §  130. 
municipal  taxation  of  telegraph  companies  outside  of  city  limits, 
§  518. 

municipal  taxation   of  telegraph  companies  outside  of  city  limits 
void,  §  518. 

municipal  tax  not  exempting  government  business  void,  §  519. 
when  niuuicipal  and  State  taxation  an  interference  with  interstate 
commerce,  §  520. 

TELEGRAMS.    See  Messages. 

TELEGRAPHS  AND  TELEGRAPH  COMPANIES, 

as  instruments  of  interstate  commerce,  §  1. 
provisions  of  the  revised  statutes  of  the  United  States,  §  2. 
validity  and  effect  of  this  statute  in  general,  §  3. 
effect  of  this  statute  in  exempting  telegraph  companies  from  State 
taxation  and  control.  §  4. 
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tuvalldltf  o(  State  statuteB  preacrlblng  priority  of  interstate  mes- 

Mgee,  §  5. 
limit  ol  State  power  of  taiatfoo ;  properly  taxable— I nte rata l«  bu^- 

aesB  not,  §  6. 
license  tax  for  the  privilege  of  doiog  business,  §  7. 
DO  exclusive  privilege  olestabKsblnKHoe,  §  S. 
St8t«  graut  of  esclusive  privilege  to  a  particular  company,  §  9. 
exclusive  privileges  under  United  States  patents,  $  10. 
rigbt  to  extend  line  upon  interstate  bridge  over  navigable  waters,  ^ 

n. 

not  allowed  to  Interfere  with  tbe  opening  of  tbe  druw-span,  §  12. 

statutory  protection  of  poles  and  wires,  ij  13. 

dauiages  for  cutting  such  wires,  §  It. 

land  may  be  condemned  for,  $  17. 

wbetber  telegraph  lines  upon  highways  aa  additional  servitude,  $ 
18. 

bow  as  to  lines  conatnicled  on  railroad  company's  right  of  way,  § 
19. 

rlgUI  of  railway  company  to  uowpensatlon  from  telegraph  company 
lu  sucb  cages,  $  '20. 

conatructlou  of  a  statute  as  to  tbe  power  to  pass  under  a  railroad, 
il31. 

additional  burdenB  on  tbe  tee  by  electrical  companlee.  $  22. 

requlslleB  of  the  petltiou  to  condeuia.  §  23. 

release  ol  damages  by  acquiescence,  $  2-1. 

statutes  authorizing  use  of  roada  and  streets  by  telegraph  com- 
panies. §  59, 

telegraph  companies  entitled  to  equal  laclUtJee  from  telephone 
companies,  il  107, 109. 
contract  with  pareul  company  no  defense,  J  107. 
a.  contrary  view  In  Connecticut,  ij  111. 

privileged  taxation  of— Indiana  statute,  S  139. 

statutes  relating  to,  embrace  telepbone  companies,  i  101. 

bow  tar  telephone  differs  from,  $  100. 

public  nature  of  their  employment,  $  130. 

statutes  enforoiug  their  public  obligations,  i  VM. 

not  liable  as  common  carriers,  $  137. 

reasons  for  dlHttnguishlng  lis  liability  from  that  ol  a  comuion  car- 
rier, S  138. 

remote  analogy  to  the  undertaking  of  n  common  carrier,  {  13U. 

liable  lor  what  degree  of  care,  i  110. 

view  that  It  Is  liable  fur  a  high  degree  of  diligence,  skill  and  car*, 
i  HI. 

whether  the  requisite  degree  ul  care  was  employed  Is  a  guesUou  tor 
[be  jury,  jl  U3. 

bound  to  transmit  nil  lawful  mossagas  tendered,  f  143. 

and  under  reasonable  regulations,  f  144> 
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not  boond  to  transmit  mesMj^  in  furtherance  of  unlawful  under- 
takings, §  145. 

liable  for  transmitting  forged  messages,  1 146. 

illustration  of  the  foregoing,  §  147. 

not  liable  for  fraud  happening  In  consequence  of  negligence  of  its 
agent,  §  148. 

not  liable  for  cashing  fictitious  money  order,  §  149. 

liable  for  transmitting  libelous  messages,  §  150. 

bound  to  transmit  messages  as  written,  §  151. 

not  liable  for  mistake  of  its  agent  in  correcting  erroneous  message, 
§152. 

TELEGRAPH  POLES, 

when  deemed  a  public  nuisance  in  streets,  §  28. 
power  of  city  to  allow  erection  of,  in  streets,  §  29. 

to  designate  the  streets  to  be  occupied,  §  30. 

to  remove,  §  31. 

TELEGRAPH  SUBWAYS, 

coDstitutionality  of  statutes  requiring  telegraph  wires  to  be  put 
under  ground,  §  32. 

TELEGRAPH  WIRES, 

constitutioDality  of  statutes  requiring  them  to  be  put  under  ground 

§32. 
municipal  control  as  to  mode  of  suspending  or  laying,  §  48. 
futility  of  attempts  at  statutory  regulation  suggested,  §  49. 
dangers  to  be  provided  against  by  such  regulations,  §  50. 
classed  as  personal  property,  §  515. 

TELEPHONE, 

judicially  described,  §  100. 
classed  with  telegraphs,  §  101. 
history  of  the  telephone  patents,  §  102. 

TELEPHONE  COMPANIES, 

mistakenly  pronounced  common  carriers,  §  103. 

are  public  agencies  and  subject  to  public  regulation,  §  104. 

although  using  United  States  patents,  §  105. 
compelled  by  mandamus  to  serve  the  public  equally,  §  106. 

although  under  a  contract  not  to  do  so  with  the  parent  com- 
pany, §  107. 
pleadings  in  actions  by  mandamus,  §  108. 
instances  of  responsive  answers  in  such  actions,  §  108. 
compelled  to  furnish  equal  facilities  to  telegraph  companies,  §§ 
109,  110. 
a  contrary  view,  §  111. 

what  if  company  have  lines  extending  into  other  States 
§  112. 
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State  regulation  of  luteretate  telephone  tnesBagea  void.  §  113. 
State  regiiiatioD  of  price  of  service,  §§  114, 116. 

under  MEsi^ourl  statute,  ^  115. 
municipal  r^gulatioD  of  telepLonc  charges — St.  LouU.  §  116. 
deoieiODH  under  Indiana  statute  as  lo  teleplioue  regulation,  f  117. 
attempted  evaBlona  of  statutory  penaltiea,  S  118, 
regulation  against  uee  of  Instrument  by  rival  company,  J  113, 
regulation  as  to  Improper  language,  §  120. 
telopbonlc  commuDicBtlons  as  evidence.  $  121. 
admUslbiliiy  of  conversations  received  tbrougta  a  lelepbone  oper- 
ator, S  123. 
rule  wbere  Ibe  voice  ol  the  ipeaher  is  recognized.  ^  133, 
admissibility  of  answers  wbere  voice  not  recogulted,  ^  IS-l. 

reasons  for  holding  such  testlmguy  adniisgible,  ^  125, 
taxation  of  telephone  couipaniea,  §S  12Q-130. 

luKBtiOD  of  stocli  of  parent  corporation  in  local  corporiition, 

S  127. 
llceaae  taxes,  §S  128. 129. 
privilege  taxes,  §  129, 
statutory  schemes  of  taxation,  ^  I'SO, 
lelepbone  companies  fall  under  statutory  regulations  ol  Iclcgruph 

cumpanies,  §  101. 
statutes  authorizing  use  of  roads  aod  streets,  by,  §  51), 
TELEPUOXK  POLES, 

right  of  telephone  companies  to  erect  poles  in  the  streets  ot  cities, 
$33. 
rights  of  abutting  property  owners,  |  34. 

company  liable  for  Invading  private  property,  cuiliug  trees 
etc.,  i  36. 
TKXAS, 

stutules  of.  punishing  malleious  trespasses  upon  poles  nnd  wires,  il 

13.  p.  16. 
right  o(  action  by  bushand  unilvr  Texas  code  tor  daniugf  U>  wife, 
f  J43. 
THREE  DAY». 

delsy  In  delivering  wesssgi^  piima/ucie  negllguucu,  i  20S. 
THIBTV  DAYS. 

when  sulllclent  llmilHtlou  for  presenting  claims  tor  damages,  i  3S0. 
THIBTY  MINUTES. 

delivery  of  message  In  thirty  minutes  after  reception  not  tiegllgent. 

THKOUOn  BUSIXRSi*. 

leasing  ot  a  lelegrapb  line  wbeu  breach  of  a  contract  lur  cnutltiuous 
buslneu,  i621. 
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TIME, 

allegation  of  delivery  of  messaji^e  for  transmission  in  March,  and 
proof  that  it  was  in  January,  §  455. 

TORT, 

whether  action  ex  contractu  or  ex  delicto  against  telegraph  company, 

§146. 
wnen  the  addressee  of  a  message  must  sue  in  tort,  §§  430,  448. 

TOWER, 

injury  to  servant  through  breaking  of  elevator  of  electric  light 
tower— liability,  §  95. 

TRAVELER, 

contributory  negligence  by,  §  73. 

negligence  of  driver  not  imputable  to  passenger,  §  74. 

TREES, 

telephone  company  liable  for  cutting,  §  35. 

TRESPASS, 

telephone  company  liable  for  Invailng  private  property,  cutting 
trees,  etc.,  §  35. 

statutes  restraining  Invasions  of  private  property  by  these  com- 
panies, §  58. 

how  far  electrical  companies  liable  on  principle  of  trespass,  §  67. 

TRIAL, 

damages  for  error  in  message  conveying  notice  of  date  of  trial  of  a 

cause,  §  322. 
damages  for  non-delivery  of  a  message  requesting  postponement  uf 

a  judicial  trial,  §323. 

TWENTY  DAYS, 

limitation  of,  for  presenting  claim  for  damages  held  valid,  §  248. 

ULTRA  VIRES, 

liability  for  damages  incurred  in  performance  of  ultra  vires  acts, 
§  63. 
UNDISCLOSED  PRINCIPAL, 

right  of,  to  maintain  action  against  telegraph  company,  §  432. 

UNINTELLIGIBLE  DISPATCHES, 

rule  of  damages  in  case  of,  §  357  et  seq.    See  Cipher  Dispatches. 

UNITED  STATES, 

may  purchase  telegraph  lines,  §  2,  p.  4. 

UNLAWFUL  UNDERTAKINGS, 

telegraph  corapan}'^  not  bound  to  transmit  messages  in  furtherance 
of,  §  145. 

URGENT  MESSAGES, 

rule  as  to  diligence  in  transmitting  and  delivering,  §  296. 
what  disclosure  of  urgency  sufficient,  §  297. 
what  delay  evidence  of  negligence,  §  298. 
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UTTERANCES, 

iDdicative  ol  mental  suffering — admissibility,  §  460. 

VARIANCE.    See  Allegata  et  Probata. 
VERMONT, 

statutes  of,  punishing  malicious  trespasses  upon  poles  and  wires, 
§  13,  p.  16. 

statute  of,  committing  regulation  of  electrical  companies  to  mu- 
nicipal corporations,  §  56. 

statute  of,  authorizing  stringing  of  wires  on  existing  poles,  §  57. 

statute  of,  restraining  invasions  of  private  property  by  these  com- 
panies, §  58. 

VIRGINIA, 

statute  of,  authorizing  use  of  roads  and  streets  by  these  companies, 
§59. 

VOLUNTEER, 

no  damages  for  mistake  in  transmitting  dispatch  by  volunteer  quot- 
ing prices,  §  342.  ^ 

WAIVER, 

of  stipulation  for  repeating  telegram,  question  for  jury,  §  239. 

of  written  notice  of  claim  for  damagei,  what  is  not,  §  253. 

when  oral  promise  of  agent  not  a  waiver  of  a  written  notice  of 

claim  for  damages,  §  253. 
refusal  to  pay,  a  waiver  of  a  written  notice  of  claim  for  damages, 

§  253. 
of  payment  of  charges,  when  to  be  alleged,  §  449. 

WILLFUL  DEFAULT, 

telegraph  company  liable  for,  §  139. 

WILLFUL  MISCONDUCT, 

not  excused  by  stipulation  as  to  repeating  telegraph  message,  §  223. 

WIRES, 

injuries  from  overhanging  wires— negligence — liability,  §  78. 
injuries  from  guy  wires — negligence— liability,  §  79. 
injuries  to  workmen  by  **  live  '^  wires  sagging  upon  ^^  dead^^  wires, 
§93. 

WISCONSIN, 

statutes  of,  punishing  malicious  trespasses  upon  poles  and  wires, 

§  13,  p.  16. 
recent  statutes  of,  regulating  electrical  companies,  §  54. 
damages  against  telegraph  companies  under  Wisconsin  statute, 

§401. 

WOULD  HAVE  DONE, 

what  a  speculator  would  have  done  in  the  way  of  baying  and  sell- 
ing if  he  had  received  correct  information,  not  an  element  of 
damages,  §§  847,  348,  372,  451. 
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